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Civil Appeal – Trust Law- Breach of Trust- Fraud –Section 121 Evidence Act 1996  

Cecil Gonzalez died on 29 July 2000 leaving three daughters, Maria, Gina and Germaine 

Gonzalez. He left a Will which established a trust for the benefit of his daughters. The executors 

of the Will were Keith Duncombe and Dake Gonzalez. The dispute between the parties was 

whether the cash in the Gold Accounts that Mr. Gonzalez kept at Scotiabank were part of Mr. 

Gonzalez’s estate and subject to the Will Trust. The appellants’ brought a claim for Breach of 

Trust against the respondents which were dismissed. The appellants were to pay cost in the 

matter. The appellants now appeal the decision on the ground inter alia that the judge erred in 
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dismissing the second appellant’s claim under the will trust on the basis that he could not have a 

better claim than the first appellant while she was still alive. 

Held: appeal dismissed; orders made by the trial judge affirmed costs to the respondents to be 

agreed or taxed. 

The appellants did not bring before the trial judge in the court below any evidence of fraud that 

was not available before Davis J, in the prior action. In the absence of this evidence, the 

appellants cannot successfully contest the trial judge’s findings of no breach of trust and the 

absence of fraud. 

We agree the trial judge accepted the second appellant as a contingent beneficiary, nevertheless 

dismissed his claims. The trial judge gave his reasons for doing so in the following passage at 

paragraph 39 of his judgment: 

“The claim by the Second Plaintiff is based upon a duty of care 

owed to him as a contingent beneficiary under the 1974 Will. 

His case is based upon the acts of his mother, aunts, 

grandmother and grand uncle to place monies at Scotiabank 

outside the estate. As a matter of law, this could not be a claim 

against Gina who was neither an Executor or Trustee under 

the 1974 Will. At best, it is a claim against Dake, as Executor, 

and just as his mother has no claim against Dake so in my 

judgment, Wayne has no sustainable claim either.” 

We do not agree that the second appellant has a better claim than the first appellant while she is 

still alive. 

It has not been raised as a ground of appeal by the appellants in this case, nor has it been argued 

before us that the trial judge exercised his discretion wrongly in relieving the respondents of 

personal liability in this matter. Even if that were argued, we cannot say that on the facts of this 

case the trial judge failed to have regard to proper principles in exercising his discretion, or that 

he failed to give reasons when doing so. For these reasons the second appellant’s claim as 

contingent beneficiary for breach of trust and fraud against the respondent is without merit and 

fails. 

 

Latif Kowale Dawodu v American Express Bank, [Delivered 31 January 2001] mentioned 

Re Lennox (1885) 16 QBD 315 considered 

Singh v Singh [2014] EWHC 2762 (Ch) considered 

Re Parsons Stockley v Parsons (1890) 45 Ch. D. 51considered 

Re Legh's Resettlement Trusts, Public Trustee v Legh [1937] 3 All ER 823 considered 

Schmidt v Rosewood Trust Ltd. [2003] All ER 76 considered 

Freeman and others v Ansbacher Trustees (Jersey) Ltd 12 ITELR 207 considered 

Clowes v Hilliard (1876) 4 Ch. D 413 considered 
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Bahamasair Holdings Ltd (Appellant) v Messier Dowty Inc (Respondent) (Bahamas) [2018] 

UKPC 25 considered 

 
_____________________________________________________________________________________   

               

JUDGMENT 

_____________________________________________________________________________________ 

Judgment delivered by the Honourable Mr. Justice Roy Jones J.A: 

Introduction 

1. The late Cecil Gonzalez ("Mr. Gonzalez") died suddenly of a heart attack on 29 July 2000. 

He had three daughters. They were Maria Gonzalez (“the first appellant”), Gina Gonzalez 

(the first respondent”) and Germaine Gonzalez (“"Gigi"). Gigi is not a party to this action 

but gave evidence at the trial before Chief Justice Sir Michael Barnett (“the trial judge”) (as 

he was then) in the court below. 

2. Mr. Gonzalez made a Will on the 4 November 1974. By that Will, he created a trust for the 

benefit of his three daughters. The trust directed the trustees to pay 60% of the income of the 

trust fund to the mothers of the daughters for their maintenance and education until they 

reached the age of twenty-five years. On the daughters each reaching the age of twenty-five 

years old they became entitled a share 45% of the income of the fund. There was no specific 

provision for the disposition of the capital of the trust fund although clause eleven of the 

Will provided: 

“Should any of my children die in my lifetime or shall survive 

me and in either case shall leave a child or children her 

surviving then such child or children shall take and if more 

than one in equal shares a third part of the corpus of the Trust 

Fund PROVIDED ALWAYS that if any of my said children 

shall die without issue then the third part of the corpus which 

should have been taken by her issue shall form part of the 

corpus of the Trust Fund to be divided among my 

grandchildren then alive equally per stirpes.” 

3. The executors of the Will were Keith Duncombe and Mr. Gonzalez's brother Dake Gonzalez 

(the third respondent”). Mr. Gonzalez kept Scotia Gold Accounts ("the Gold Accounts") at 

Scotiabank. The central dispute between the parties in this case is whether the cash in the 

Gold Accounts were part of Mr. Gonzalez’s estate and subject to the Will Trust. After 

making his 1974 Will, Mr. Gonzalez also started preparing a new will which was, at his 

death, unexecuted ("the wish list"). 
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The Position of the Parties and the Ruling of the Trial Judge at the Trial in the Supreme 

Court 

4. Maria Gonzalez (“the first appellant”) and Wayne Gonzalez (“the second appellant”) 

contend the first respondent wrongfully removed money from the Gold Accounts and so 

hold the money on trust for Mr. Gonzalez’s estate. They also say that if the first respondent 

continues to wrongfully hold and convert to her own use money belonging to the estate, then 

such action is a breach of trust. 

5. The evidence of Mrs. Bridget Bowe ("Mrs Bowe") and Mr. Stancel Ferguson ("Mr. 

Ferguson") employees of Scotiabank supported the claim by both appellants that the first 

respondent wrongfully removed cash from the Gold Accounts. These witnesses insisted in 

their evidence the first respondent was not a signatory on the Gold Accounts. 

6. On the other hand, the first respondent contended the issues raised at the trial were similar to 

a previous action No.709 of 2001 in the Supreme Court in which she was the plaintiff and 

the first respondent and Stanley Isaacs (“the second respondent”) and Scotiabank were the 

defendants. The action ended with a consent order when the first appellant, the first 

respondent and their sister Gigi swore affidavits testifying that the first respondent was the 

joint owner of the Gold Accounts at Scotiabank with Mr. Gonzalez. At the trial below the 

first respondent relied on a passbook issued by the bank that contained her and her father's 

signatures as joint owners of the account as well as correspondence with Scotiabank when 

she applied for an American Express credit card. 

7. The trial judge rejected the claim of the appellants. Regarding the first appellant, he said that 

she was fully aware of the effects of her actions and wanted to give the first respondent 

control of the cash to pay “the wish list” and to share the remaining capital with her sisters 

outside the 1974 Will Trust. The "wish list", referred to by the trial judge was a list of 

bequests contained in a draft will prepared by Stanley Oswald Isaacs (“the second 

respondent”). The trial judge also rejected the claim of the second appellant on the ground 

that his claim is based on a duty of care owed to him as a contingent beneficiary under the 

1974 Will. However, before he was entitled to the trust funds, his mother chose to place the 

money outside of the 1974 Will Trust. This was achieved by a consent judgment in a 

previous action number 709 of 2001 in the Supreme Court in which the first respondent was 

the plaintiff and Scotiabank and the second and third respondent were the defendants. In this 

action the first appellant, together with the second and third respondents swore affidavits 

attesting to the interest of the first respondent. The trial judge in this case took the view that 

it was wrong to hold the respondents liable when the first appellant (his mother) acting with 

the concurrence of the other beneficiaries chose to take the money for themselves. 
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The Grounds of Appeal at the Hearing 

8. The appellant’s filed an amended notice of appeal on 11 December 2014 comprising ten 

grounds against the ruling of the trial judge dismissing the claims and granting an order for 

costs to the respondents. The amended grounds of appeal filed were as follows: 

“(1) In rendering his judgment, the Learned Judge 

disregarded entirely the appellants' clearly pleaded claims for 

breach of trust against the first respondent, the trust in 

question being the one created by operation of the will of the 

late Cecil Gonzalez (hereinafter "the will trust"). Instead, the 

Learned Judge appeared to treat the Plaintiffs' claim against 

the First Defendant as one for breach of an agreement separate 

and apart from the will. 

(2) In considering the appellants' claim of fraud against the 

first respondent, the Learned Judge appeared to ignore 

entirely the evidence of two witnesses, Bridget Bowe and 

Stance! Ferguson, which evidence was highly relevant to the 

claims of fraud and breach of trust. 

(3) In considering the appellants' claim of fraud against the 

first respondent, the Learned Judge misdirected himself in fact 

when he failed to consider sufficiently or at all the central 

questions whether a) the first respondent had actually been 

made a signatory on the Scotia Gold Accounts maintained by 

the late Cecil Gonzalez and b) if she had not been made a 

signatory, whether she misled her sisters into believing that she 

had. 

(4) In considering the appellants' claim of fraud against the 

first respondent, the Learned Judge appeared to misconstrue 

or misunderstand the first appellant’s evidence regarding her 

being misled by the first respondent, in that in Paragraph 26 of 

the Judgment, the Learned Judge stated that; "The suggestion 

that [the first appellant] was misled is not borne out by the 

evidence." Then in support of that conclusion the Learned 

Judge cited a passage from the first appellant's witness 

statement as follows: "The first respondent was my best friend, 

the one person I shared almost everything with. I had no 

reason to mistrust her or disbelieve her story." The evidence 

referred to was tendered for the purpose of showing, and 

proved nothing other than, that the first appellant had trusted 

the first respondent completely and so it had been easy for the 

first respondent to mislead her. To draw a conclusion from this 

evidence that the first appellant had not actually been misled 
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was perverse and unreasonable and clearly indicative of an 

error by the Learned Judge. 

(5) The Learned Judge erred and misdirected himself in fact 

when he based many of his conclusions regarding the evidence 

on his stated view that the agreement between the first 

appellant, the first respondent and their sister Germain 

Gonzalez to take joint possession of the funds held in the Scotia 

Gold Accounts and remove them from the estate of the late 

Cecil Gonzalez was "clearly beneficial to them". None of the 

parties asserted this to be true in their pleaded cases or their 

evidence and no evidence was led by any of the parties which 

might reasonably have led to this conclusion by the Learned 

Judge. Moreover, the undisputed evidence that was before the 

court shows that the conclusion was clearly wrong. 

Nonetheless, it is apparent from the judgment that this 

erroneous conclusion coloured the Learned Judge's whole view 

of the parties and the evidence. 

(6) The Learned Judge erred and misdirected himself in fact 

when he concluded in paragraph 28 of the judgment that; 

"[The first respondent] has used the monies to satisfy the wish 

list as agreed." The "wish list", being a list of bequests set out 

in a draft will that had been prepared by the Second 

Respondent for the late Cecil Gonzalez but never executed, was 

in evidence before the court. However, there was no evidence 

to show that the "wish list" had been "... [satisfied] as agreed." 

The first respondent's witness statement set out a list of 

persons and entities to whom she claimed to have given 

monetary gifts, but no amounts were stated, and the list only 

partially corresponded with the list of bequests set out in the 

draft will. The conclusion that the first respondent had 

"satisfied the wish list as agreed" was unreasonable and not 

supported by the evidence before the court. 

(7) The Learned Judge erred and misdirected himself in law 

when in paragraph 32 of the judgment he appeared to excuse 

the third Second Respondent, as trustee of the will trust, from 

his responsibility to the will trust and the beneficiaries thereof. 

The Learned Judge said there that he accepted that the Third 

Respondent had acquiesced to a plan that would reduce the 

corpus of the trust, but that it was the responsibility of the 

Third Respondent as Executor of the estate to "collect and 

protect the assets of Mr. Gonzalez estate and put them in the 

trust fund". In that a will speaks from death, the funds in the 

Scotia Gold Accounts were impressed with the will trust and 

the Second Respondent assumed the duties of a trustee in 
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respect of those funds from the moment Mr. Gonzalez died. 

The fact that the Third Respondent as Executor had a 

concurrent duty to collect Mr. Gonzalez's assets and pass them 

into the control of the trustee in no way lessened the Second 

Respondent's duties as trustee or excused his breach of them. 

(8) The Learned Judge erred and misdirected himself in law 

and equity when he held in paragraph 37 of his judgment that 

because the second appellant had only a contingent interest, or 

spes succesionis in the will trust, he was "in no better position 

than his mother". It is not clear from the judgment whether 

the Learned Judge meant to express that the second 

appellant's interest was the same as his mother's and subject to 

the same restrictions the Learned Judge had ruled the first 

appellant's claims were subject to, or whether the Learned 

Judge meant to express the view that the second appellant 

lacked the capacity to make any claim at all. In the same 

paragraph, the Learned Judge said; "I have doubts as to 

whether [the second appellant] has the necessary locus standi 

to bring this action for breach of trust." The appellants say 

that both of these views were incorrect in any case. As a 

contingent beneficiary of the will trust, the second appellant 

has an undoubted right to seek relief from the court for breach 

of the will trust and his interest is free of any restriction based 

on his mother's conduct. 

(9) The Learned Judge erred and misdirected himself in law 

and equity when he failed to consider the second appellant's 

claim against the Second Respondent for breach of trust. In 

paragraph 39 of the judgment, the Learned Judge stated that 

"His case is based upon the acts of his mother, aunts, 

grandmother and grand uncle to place the monies outside the 

estate." In fact, the second appellant's claim is against the 

Second Respondent as well, who was a trustee at all material 

times and who, at the very least, wrongly "acquiesced" to the 

plan for the sisters to take control of the monies held in the 

Scotia Gold Accounts. 

(10) The Learned Judge erred and misdirected himself in law 

and equity when he ruled, in paragraph 39 of his judgment 

that the appellants' claim could not be a claim against the first 

respondent "who was neither an executor or Trustee under the 

1974 will." The Learned Judge's view in this regard seems to 

arise from an incorrect predicate view that the first appellant 

and the respondents were together legally capable of removing, 

and successfully removed the monies held in the Scotia Gold 

Accounts from the estate of Mr. Gonzalez, and from the will 
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trust. The respondents had no such capacity. The monies were 

and remain part of the estate and subject to the will trust and 

are traceable into the hands of the First, Second and Third 

Respondents and perhaps others. The Learned Judge also 

seems to consider that, since the £eee1ul first respondent was 

not a trustee of the will trust at the date the funds were passed 

into her hands, she could not be liable to the appellants for 

breach of trust, despite the fact that she became a trustee of the 

will trust on the 22nd of May 2002 and remains in that position 

to this day. When the first respondent took possession of the 

funds that had been held in the Scotia Gold Accounts, she 

knew that they were the property of the estate and the will 

trust and she knew it when she became a trustee of the will 

trust only days later. It was a breach of trust not to return the 

funds to the control of the Executor or the trustee of the will 

trust, which breach continues to this day.” 

The Issues on Appeal 

9. At the hearing of this matter Roy Sweeting (“counsel for the appellants”) agreed to 

condense the grounds of appeal into two issues. 

i. Whether the judge erred in failing to consider fraud and breach of trust of the first 

respondent on her sisters in getting a consent judgment before Davis J, in 2001 

ii. Whether the judge erred in dismissing the second appellant’s claim under the will 

trust on the basis that he could not have a better claim than the first appellant 

while she was still alive. 

Issue One – Breach of Trust and Fraud 

10. Counsel for the appellant makes two complaints. First, he submits the cash in the Gold 

Accounts were part of Mr. Gonzalez’s estate and subject to the Will Trust. He argues the 

first respondent wrongfully removed cash from the Gold Accounts and therefore holds those 

funds on trust for Mr. Gonzalez’s estate. Any conversion of the cash belonging to the estate 

is a breach of trust. The supporting evidence came from Mrs. Bridget Bowe ("Mrs. Bowe") 

and Mr. Stancel Ferguson ("Mr. Ferguson") of Scotiabank who said the first respondent was 

not a signatory on the Gold Accounts. 

11. At paragraph 5 of his witness statement, Mr. Ferguson states that: 

“Up until the date of his death, Mr Gonzalez was, to my 

personal knowledge, the only signatory on the Gold Accounts.” 

12. At paragraph 5 of her witness statement Mrs. Bowe states that: 
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"At the meeting in November 2000, Mrs. Rolle [the first 

respondent] insisted that she was a signatory on the Gold 

Accounts along with her father, Mr. Gonzalez. At the time, Mr. 

Sands and I showed Mrs. Rolle Scotiabank's records for the 

Gold Accounts and, in particular, the original signature cards 

for those accounts. The signature cards showed that Mrs. Rolle 

was not a signatory on the Gold Accounts and the information 

on the signature cards matched Scotiabank's computer records 

for the Gold Accounts held by Mr. Gonzalez." 

13. The evidence of Bowe and Ferguson from Scotiabank was similar to what they gave in the 

2001 proceedings brought by the first respondent before Davis J, which ended with a 

consent judgment. The appellants complain that the trial judge failed to give enough regard 

to these witnesses and to the evidence of fraud by the first respondent. The appellants also 

complain that though this evidence was central to their case, the trial judge failed to make 

any finding of fact on this part of the case. 

14. The first appellant in her evidence in the court below says the first respondent misled her 

and her sisters into believing the first respondent was a signatory on the Gold Accounts and 

had a claim to the money deposited there. She also in evidence says the first respondent 

misled her and her sisters into believing that if they supported her claim against Scotiabank, 

she would use the funds for the benefit of all of them in accordance with the terms of the 

wish list. 

15. The appellant’s second complaint is the trial judge characterised the dispute between the 

appellants and the first respondent as the breach of an agreement and not one involving a 

claim for breach of trust and fraud. The trial judge said at paragraph 35 of his judgment that: 

“Gina has not breached any agreement with Maria. She has 

been prepared to pay monies to Maria, but Maria has refused 

to execute the requested indemnity. In my judgment, Gina's 

demand that they execute an indemnity is reasonable and 

cannot be faulted.” 

16. A prior judgment in a court of competent jurisdiction may result in an estoppel by record 

where the matter in the existing proceedings was decided in a previous action between the 

current parties. Undoubtably, the result of the earlier matter must have been final and 

binding on the parties or their privies. 

17. In this case, the issue of the ownership of the Gold Accounts were the subject of a previous 

action before Davis J, in the Supreme Court between the first respondent, on the one hand, 

and Scotiabank and the second and third respondents’ in this case on the other hand. In the 

earlier action the first appellant swore to an affidavit declaring the first respondent was a 

signatory and co-owner of the Gold Accounts with the Mr. Gonzalez. 
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18. In the trial in the court below, the ownership of the Gold Accounts arose with the addition 

now of a claim for breach of trust and fraud of the first, second and third respondent. The 

evidence presented in the prior action before Davis J, consisted of the affidavits by Mrs. 

Bowe and Mr. Ferguson (the bank employees) and affidavits and documents by the first 

respondent. In addition, there were affidavits by the first appellant, her sister and by the 

executor of the estate of Mr. Gonzalez. Also, in evidence were the bank books containing 

the alleged signature of the first respondent. 

19. The Evidence Act 1996 sections 117 to 121 and specifically s.121 provides that: 

“(1) Every judgment is conclusive proof in all subsequent 

proceedings between the same parties or their privies, of facts 

directly in issue in the case actually decided by the court, but 

not of facts which are only collaterally or incidentally in issue, 

even though the decision of such facts was necessary to the 

decision of the case. 

(2) In order to prove that such fact was directly in issue, 

evidence may be given 

(a) of the judgment itself; 

(b) of observations made by the court in delivering the 

judgment; 

(c) of the proceedings in the case prior to the judgment.” 

20. However, counsel for the appellant contends the prior judgment is open to challenge if 

obtained by fraud. This proposition was supported with an extract from Latif Kowale 

Dawodu v American Express Bank, [Delivered 31 January 2001] (a bankruptcy case) 

making a reference to Re Lennox (1885) 16 QBD 315, (which was a case about a judgment 

obtained by consent) where Lord Esher, Master of the Rolls said: 

“...It cannot be doubted that a judgment is prima facie 

evidence of a debt, and that a judgment or order to which a 

debtor has consented is far stronger evidence against him of 

the validity of the debt for which it purports to be given than 

mere judgment by default. It is very strong evidence against 

him. Nevertheless, it seems to me that, upon certain allegations 

being brought forward, the court is entitled to enquire into the 

alleged debt and the court, exercising a judicial authority, is 

bound to do so upon a sufficient case being shown. 

Circumstances may be alleged that would show that the 

judgment ought to be disregarded in bankruptcy. Those 

circumstances must differ in each particular case, and if, when 

the case is brought before the court at that stage, the Registrar 
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is of opinion that, even if all the circumstances alleged were 

proved, they would not be sufficient to induce him to set aside 

that which is strong prima face evidence against the debtor, 

and to disregard the consent judgment, he may stop there and 

say, I will not hear the evidence; it would be useless to hear it if 

that is all you can allege. Of course, his view would be subject 

to an appeal. But, if the circumstances alleged before him and 

offered in evidence are such that, if proved, they would clearly 

show that there was no debt at all, and certainly if they would 

show that that which was alleged to be a debt was a mere 

fraud, and a fraud known to the petitioning creditor who had 

obtained the judgment, and acted upon by him, it seems to me 

that it would be monstrous to say that the Court of Bankruptcy 

ought to stop, and say that, although these allegations were 

made, and even though (for the argument must go to that 

length) they were so made that the court must have the 

strongest suspicion that there never was "any debt, yet it was 

bound as a matter of law, to say that it was satisfied that the 

receiving order ought to go. That would be asking the court to 

say that which to the mind of the judge who was making the 

declaration would not be true. He could not say that he was. 

satisfied. It seems to me that when such allegations are made 

and proof is offered of them, an inquiry into the debt ought to 

be made. Of course, if the allegations fail to be proved if 

something less is proved the court entering into the inquiry 

with a strong prima face case against the allegations the debtor 

having consented to a judgment which is the strongest evidence 

against him if any part of his proof fails, he must take the 

consequences. I should say that the court ought to lean heavily 

in favour of a judgment so obtained. But the question is 

whether, even though it were proved to the satisfaction of 

everyone that there was no original debt, yet the judgment 

must be enforced merely because the debtor had consented to 

it, I think the hands of the Bankruptcy Court are not thus tied 

by such a consent of the debtor, and the court is not to be made 

an instrument to act upon an alleged debt, where in truth and 

in fact there never was a debt at all.” 

21. Counsel for the appellant suggested that although Re Lennox was a bankruptcy case it is 

analogous as there is prejudice to the other creditors, which is the foundation of the rule. He 

argued the second appellant as the child of the first appellant, and a minor, is prejudiced by 

a consent judgment agreed to by other persons. 

22. Counsel for the appellant also relied on Singh v Singh [2014] EWHC 2762 (Ch) where the 

claimant asked the court to make declarations and orders on property held on trust for her 

absolutely. Shortly before the start of proceedings the parties agreed the terms 
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compromising the claims. As the claimant was a protected party the compromise would 

have to be approved by the court. The relief sought by agreement includes declaratory relief, 

usually ordered after trial. Monty QC Sitting as a Deputy Judge of the Chancery Division 

said at paragraph 5: 

“5. The grant of declaratory relief without a trial was 

considered by the court in Hayim and Ors v Couch [2009] 

EWHC 1040 (Ch). In that case, Mr Stephen Smith QC sitting 

as Deputy Judge of the Chancery Division reviewed the 

relevant authorities at paragraphs 13 to 16 of the judgment 

and derived therefrom four propositions (at paragraph 17): 

"(1) That the rule that a court should not grant a declaration 

except after a trial was only ever a rule of practice. 

(2) That the rule should not be followed if following it would 

deny the claimant the fullest justice to which he is entitled. 

(3) That the rule is less strong since the coming into force of the 

Civil Procedure Rules than it was when the Rules of the 

Supreme Court held sway. 

(4) That where the parties' consent to (or agree not to oppose) 

the grant of declaratory relief and that consent forms part of a 

bona fide commercial bargain entered into between them to 

avoid the need for a trial, the court is likely to consider it 

necessary to grant the declarations sought in order to do 

justice between them." 

6. The judge went on to hold as follows: 

"It does not mean, however, that the court will inevitably 

accede to an application for a declaration to be made other 

than at trial just because the parties have reached a binding 

commercial agreement before they enter court that that is 

what should be done. In such a case the court will first want to 

be satisfied (i) that the claim which has been compromised was 

seriously arguable, (ii) that if that claim had succeeded at a 

trial, the court would have been likely to have considered that 

the declarations sought were necessary to afford justice to the 

claimant, and (iii) that the grant of the declarations is not likely 

to have any adverse repercussions for third parties." 

7. The question of declaratory relief without a trial has also 

been recently considered by Morgan J in Pavilion Property 

Trustees Ltd & Anor v Permira Advisers LLP & Anor [2014] 

EWHC 145 (Ch). Hayim v Couch does not appear to have been 
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cited; it is not referred to in the judgment. The learned judge 

noted that it has been repeatedly said that the court will be 

cautious before it makes a declaration by consent and referred 

to Animatrix Ltd v O'Kelly [2008] EWCA Civ 1415, a case also 

cited to me today, in which the Court of Appeal upheld the 

judge's decision to grant declaratory relief because the case: 

"was one of those rare cases where it is necessary to grant the 

declarations to do justice between the parties." 

8. The Pavilion case is rather different from the present case 

because the court was only hearing one side (in the present 

case I have heard from both parties who are agreed), and 

because the evidence and analysis of it was unsatisfactory (and 

in this case I have been able to read all of the evidence); 

nonetheless declarations were made to give effect to the 

reasoning in the judgment. 

9. In my view, the right approach on the authorities and one 

which I should follow in this case is that set out in Hayim v 

Couch tempered, as required, by the caution suggested by the 

decision in Pavilion v Permira. As I have said, since the 

claimant is a protected party, any compromise must be 

approved by the court.” 

23. We do not see any merit in considering these cases. Re Lennox was a bankruptcy case 

based on the Insolvency statute with little or no application to this case, and Singh v Singh 

is not an authority for the proposition that a declaratory judgment cannot be granted by 

agreement of the parties. The particular circumstances in each case controls whether a 

declaratory judgment can be by consent. In any event, the appellants did not raise this 

argument before the trial judge in the court below. 

24. The learned author of  Phipson of Evidence 19
th

 Edition in dealing with the fraud 

exception to cases in which res judicata arises had this to say: 

“It is well established that in civil cases a decision which would 

found an estoppel and amount to res judicata can be impugned 

if it was obtained by fraud. The rule for an English judgment, 

however, is that “the unsuccessful party who has been sued to 

judgment is not permitted to challenge that judgment on the 

ground that it was obtained by fraud unless he is able to prove 

that fraud by fresh evidence which was not available to him 

and could not have been discovered with reasonable diligence 

before the judgment was delivered”. The concern is that were 

the rule otherwise any and every judgment could be challenged 

by alleging that perjury was committed.” [Emphasis Ours] 
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25. In this case, the appellants did not bring before the trial judge in the court below any 

evidence of fraud that was not available before Davis J, in the prior action. In the absence of 

this evidence, the appellants cannot successfully contest the trial judge’s findings of no 

breach of trust and the absence of fraud. 

Issue Two: As a Contingent Beneficiary Under the 1974 Will Does the First Appellant Have a 

Better Claim Than the First Appellant in a Fraud and Breach of Trust Claim Against the 

Trustees? 

26. Counsel for the appellant complains the trial judge though recognizing the second appellant 

as a contingent beneficiary under Mr. Gonzalez’s 1974 Will continued to equate his interest 

with that of a mere spes and on that basis denied him a separate standing in the matter. He 

argues that a spes and a contingent beneficiary are different as a spes conferred no actual 

interest in the property, not even contingent. In Re Parsons Stockley v Parsons (1890) 45 

Ch. D. 51 the court held that: 

“It is indisputable law that no one can have any estate or 

interest, at law or in equity, contingent or other, in the 

property of a living person to which he hopes to succeed as heir 

at law or next of kin of such living person. During the life of 

such person no one can have more than a spes successionis, an 

expectation or hope of succeeding to his property.” 

27. In Re Legh's Resettlement Trusts, Public Trustee v Legh [1937] 3 All ER 823 the Court 

of Appeal examined the issue of contingent interests and stated the following: 

“Thus, in a gift upon trust to pay the income to A during his 

life and after his death to transfer the capital to B if he shall be 

then living, B's interest is contingent.” 

28. Counsel for the appellants argue the second appellant has a contingent interest under the Mr. 

Gonzalez’s 1974 Will Trust as a child of his daughter, Maria. On that basis he argues that 

the second appellant has “a present interest called contingent” which becomes vested on 

the death of his mother. Counsel for the appellant argues the fact that the second appellant’s 

interest in the estate trust is contingent, does not deprive the second appellant of the 

necessary locus to ask the court to intervene in the administration of the trust. Counsel for 

the appellants referred us to the case of Schmidt v Rosewood Trust Ltd. [2003] All ER 76 

where the Privy Council stated that: 

"The right to seek the court's intervention does not depend on 

entitlement to a fixed and transmissible beneficial interest. The 

object of a discretion (including a mere power) may also be 

entitled to protection from a court of equity, although the 

circumstances in which he may seek protection, and the nature 

of the protection he may expect to obtain, will depend on the 

court's discretion. The protection which the court may award 
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includes the disclosure of information, documents and 

accounts. But we consider that there is no tenable basis for the 

view either that the protection cannot extend to the 

reconstitution of a trust fund which has been dissipated or 

depleted by a breach of trust or that the protection must 

extend to the reconstitution of the trust fund without the court 

having any discretion in the matter [emphasis provided]. In 

our view, a discretionary beneficiary, whether as an object of a 

discretionary trust or of a fiduciary power, can invoke the 

court's jurisdiction to seek the proper administration of the 

trust and the relief claimed can be the reconstitution of the 

trust, and whether that relief is granted is a matter for the 

discretion of the court." 

29. Counsel for the appellants argue that although the Rosewood Trust case is about the right 

to inspect the accounts and records of the trust, the Privy Council ruled the court had an 

inherent jurisdiction to "supervise and, if necessary, intervene in the administration of a 

trust" for a contingent beneficiary. In this case the appellants have also asked for an 

accounting of all sums due to the trust by the trustees. The appellants argue the Rosewood 

case and Freeman and others v Ansbacher Trustees (Jersey) Ltd 12 ITELR 207 are 

good authority to ground the second appellant’s locus for this relief. 

30. We agree the trial judge accepted the second appellant as a contingent beneficiary, 

nevertheless dismissed his claims. The trial judge gave his reasons for doing so in the 

following passage at paragraph 39 of his judgment: 

“The claim by the Second Plaintiff is based upon a duty of care 

owed to him as a contingent beneficiary under the 1974 Will. 

His case is based upon the acts of his mother, aunts, 

grandmother and grand uncle to place monies at Scotiabank 

outside the estate. As a matter of law, this could not be a claim 

against Gina who was neither an Executor or Trustee under 

the 1974 Will. At best, it is a claim against Dake, as Executor, 

and just as his mother has no claim against Dake so in my 

judgment, Wayne has no sustainable claim either.” 

31. We are of the view that the trial judge had clearly in mind the following passage from the 

learned authors of Lewin on Trust 19
th

 Edition where they say: 

“…no one can have any estate or interest as next of kin in the 

property of a living person: during the life of such a person no 

one can have more than a spes successionis, an expectation or 

hope of succeeding to his property.” 

32. He also had in mind the dicta of Sir George Jessell MR in Clowes v Hilliard (1876) 4 Ch. 

D 413, at page 418 where he held: 
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“...a person who may not be a member of a class which is to be 

ascertained, and which is to take upon the happening of a 

future contingent event, is not a person who can maintain an 

action...” 

33. From these passages, we do not agree that the second appellant has a better claim than the 

first appellant while she is still alive. Further, the trial judge took the view that: 

“It would be wrong to hold the Defendants culpable to the 

Second Plaintiff, whose interest is only an interest in income 

contingent upon the death of his mother for acting at the 

request of the principal beneficiaries of the 1974 Will including 

his mother.” 

34. The trial judge clearly formed the view that this would be a proper case to relieve the 

respondents of personal liability using his discretion under Section 73 of the Trustee Act 

which provides: 

“If it appears to the court that a trustee (including a director, 

officer, employee, servant or agent of a corporate trustee) 

whether appointed by the court or otherwise is or may be 

personally liable for any breach of trust, whether the 

transaction alleged to be a breach of trust occurred before, on 

or after the commencement of this Act, but has acted honestly 

and reasonably and ought fairly to be excused for the breach of 

trust and for omitting to obtain the directions of the court in 

the matter in which he committed such breach, then the court 

may relieve him either wholly or partly from personal liability 

for the same, whether or not he has acted with the requisite 

degree of prudence, diligence and skill.” 

35. As an appellant court we are mindful of the advice of Lord Kerr in Bahamasair Holdings 

Ltd (Appellant) v Messier Dowty Inc (Respondent) (Bahamas) [2018] UKPC 25 where 

he said at paragraph 32 -34: 

“As was observed in DB v Chief Constable of the Police Service 

of Northern Ireland [2017] UKSC 7, para 78 the United 

Kingdom Supreme Court on a number of occasions recently 

has had to address the issue of the proper approach to be taken 

by an appellate court to its review of findings made by a judge 

at first instance. And, as was said in that case, perhaps the 

most useful distillation of the applicable principles is to be 

found in the judgment of Lord Reed in the case of McGraddie 

v McGraddie [2013] UKSC 58; [2013] 1 WLR 2477.  

In para 1 of his judgment Lord Reed referred to what he 

described as “what may be the most frequently cited of all 
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judicial dicta in the Scottish courts” - the speech of Lord 

Thankerton in Thomas v Thomas [1947] AC 484 which sets out 

the circumstances in which an appeal court should refrain 

from or consider itself enabled to depart from the trial judge’s 

conclusions. Lord Reed’s comprehensive and authoritative 

discussion ranged over the speech of Lord Shaw of 

Dunfermline in Clarke v Edinburgh & District Tramways Co 

Ltd (1919) SC (HL) 35, 36-37, where he said that an appellate 

court should intervene only if it is satisfied that the judge was 

“plainly wrong”; the judgment of Lord Greene MR in Yuill v 

Yuill [1945] P 15, 19, and the speech of Lord Hope of 

Craighead in Thomson v Kvaerner Govan Ltd [2003] UKHL 

45; 2004 SC (HL) 1, para 17 where he stated that:  

“It can, of course, only be on the rarest of 

occasions, and in circumstances where the 

appellate court is convinced by the plainest of 

considerations, that it would be justified in 

finding that the trial judge had formed a wrong 

opinion.”  

Lord Reed then considered foreign jurisprudence on the 

subject in paras 3 and 4 of his judgment as follows:  

“3. The reasons justifying that approach are not 

limited to the fact, emphasised in Clarke’s case 

and Thomas v Thomas, that the trial judge is in 

a privileged position to assess the credibility of 

witnesses’ evidence. Other relevant 

considerations were explained by the United 

States Supreme Court in Anderson v City of 

Bessemer (1985) 470 US 564, 574-575:  

‘The rationale for deference to the 

original finder of fact is not limited to the 

superiority of the trial judge’s position to 

make determinations of credibility. The 

trial judge’s major role is the 

determination of fact, and with 

experience in fulfilling that role comes 

expertise. Duplication of the trial judge’s 

efforts in the court of appeals would very 

likely contribute only negligibly to the 

accuracy of fact determination at a huge 

cost in diversion of judicial resources. In 

addition, the parties to a case on appeal 

have already been forced to concentrate 
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their energies and resources on 

persuading the trial judge that their 

account of the facts is the correct one; 

requiring them to persuade three more 

judges at the appellate level is requiring 

too much. As the court has stated in a 

different context, the trial on the merits 

should be ‘the ‘main event’ … rather 

than a ‘try-out on the road.’’ … For these 

reasons, review of factual findings under 

the clearly erroneous standard - with its 

deference to the trier of fact - is the rule, 

not the exception.’ ” 

36. It has not been raised as a ground of appeal by the appellants in this case, nor has it been 

argued before us that the trial judge exercised his discretion wrongly in relieving the 

respondents of personal liability in this matter. Even if that were argued, we cannot say that 

on the facts of this case the trial judge failed to have regard to proper principles in 

exercising his discretion, or that he failed to give reasons when doing so. For these reasons 

the second appellant’s claim as contingent beneficiary for breach of trust and fraud against 

the respondent is without merit and fails. 

Conclusion and Disposition: 

37. For these reasons, we dismiss the appellants appeal against the judgment in the court below. 

Consequently, we affirm the orders made by the trial judge with costs to the respondents to 

be agreed or taxed. 
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