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Criminal appeal – Attempted murder – Possession of a firearm with intent to endanger life – 

Identification evidence – Hearsay evidence - Inconsistent verdicts  

On the 29 April 2014 at around 9:00pm Rashad Farrington and Kimberley Goodman were sitting 

on the front porch of a home on Milton Street when a male began to approach. Goodman alerted 

Farrington that the male was carrying a firearm and it was pointed in their direction. Both 

Goodman and Farrington ran in the house as the person shot at them. Once inside Goodman told 

the persons inside the house that Raccoon was the person she saw approach with the firearm. 

The appellant was arrested by police on mobile patrol who had received certain information. The 

officers saw the appellant leaving out a home and getting into a vehicle that was waiting in the 

street. The officers searched the yard and found a black hooded sweater. The appellant said that 

he was visiting his girlfriend Chrissy at that home but the officers made enquiries in the area and 

were unable to find a person by the name of Chrissy.  

The appellant was charged with the attempted murders of Farrington and Goodman in addition to 

being in possession of a firearm with the intent to endanger the lives of Farrington and 

Goodman.  



2 
 

He was found not guilty of the attempted murder of Farrington but he was found guilty of the 

other three offences. He was, therefore, sentenced to 15 years imprisonment for the offence of 

attempted murder and 10 years imprisonment for each of the firearm offences. From those 

sentences 2 years was deducted for the time previously spent on remand awaiting trial. 

Held: appeal dismissed; convictions and sentences affirmed.  

The appellant submits that the judge erred by allowing the case to go to the jury having regard to 

the weakness of the identification evidence. Counsel for the appellant submits that the 

identification of the appellant was made in difficult circumstances, specifically that no evidence 

was led as to how long Goodman had the shooter under observation. In response, Counsel for the 

Crown submits that the evidence of Goodman was sufficient for the judge to leave the case to the 

jury. The evidence was not consistent with a fleeting glance and the Judge highlighted all the 

relevant issues which the jury was required to consider when assessing identification evidence. 

Counsel further submits that the Judge erred by allowing the attempted murder charges to be 

considered by the jury as the evidence, at best, only supported the charge of possession of a 

firearm with intent to endanger life, not attempted murder. However, Goodman’s evidence was 

that the shooter pointed the gun at her and tried to shoot but “the gun jammed”. That evidence 

alone was sufficient to ground the offence of attempted murder as had it not been for the gun 

jamming Goodman could have been killed. 

Counsel for the appellant further contended that on at least three occasions hearsay evidence was 

given by witnesses for the respondent and none of these issues were clarified by the Judge. The 

evidence reveals that the appellant had provided an alibi to the police during their investigation 

of the incident and included that information in his interview/statement which he gave to the 

Police. It is clear that the Police had an obligation to check out that alibi as a part of their 

investigation. Their evidence on this issue could therefore hardly be considered irrelevant. The 

portions of evidence complained of, although infected by hearsay, did not affect the fairness of 

the trial. 

Counsel further submits that the verdicts reached by the jury are inconsistent in that it is 

unreasonable that the jury would acquit the appellant of the attempted murder of Farrington but 

convict him of the attempted murder of Goodman. Applying the principles from the authorities 

to this case the question is whether the jury has shown that in acquitting the appellant of the 

attempted murder of Farrington while convicting him of the attempted murder of Goodman the 

jury has acted so unreasonably that the conviction cannot stand. It follows that on the evidence 

the different verdicts on the attempted murder charges could only be explained by their reliance 

on the hearsay evidence that a bullet hole was found over the chair in which Goodman was 

seated. 

The final complaint of the appellant is that the judge erred by failing to direct the jury on how to 

assess evidence of the appellant’s bad character which was revealed during cross examination of 

Goodman. There are circumstances where the best course of action is for the judge in the 

exercise of his discretion to choose to not address that evidence with the jury so as to avoid 

reinforcing it in the minds of the jury. 
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Ellen aka Erlande Branchador v Commissioner of Police MCCrApp. No. 79 of 2009 considered 

Ferron Scavella v Regina SCCrApp. No. 124 of 2009 applied 

Kendon Brown v Regina SCCrApp. No.19 of 2006 applied 

Regina v Drury (1972) 56 Cr. App. R. 104 applied 

Regina v Turnbull and Another [1976] 3 WLR 445 applied  

Richard Munnings v Regina SCCrApp. No. 65 at 2017 mentioned 

 

 

 

J U D G M E N T  

 

Judgment delivered by the Honourable Mr. Justice Evans, JA: 

Background: 

1. The appellant was charged with two counts of attempted murder, contrary to section 292 of 

the Penal Code, Chapter 84, and two counts of possession of a firearm with intent by means 

thereof to endanger life, contrary to section 33 of the Firearms Act, Chapter 213. The 

particulars being that on Tuesday 29 April 2014, at New Providence, the appellant attempted 

to murder Rashad Farrington and Kimberley Goodman and at that same time had in his 

possession a firearm with which he intended to endanger their lives. 

 

2. The appellant was tried before a jury in the Court of the Honourable Madam Justice Carolita 

Bethel, New Providence in a trial which commenced on 25 April 2016. He was found not 

guilty on count one which was the attempt to murder Rashad Farrington and guilty on the 

other three counts in the information on 3 May 2016. The appellant was sentenced to a 

fifteen (15) year custodial sentence with reference to the one count of attempted murder and 

ten (10) years each with reference to the two counts of possession of a firearm with intent to 

endanger life. The Learned Judge took into account the two years spent on remand resulting 

in thirteen and eight year sentences to run from the date of conviction. 

The Case for the Respondent 

3. At trial the respondent contended that on 29 April 2014 around 9:00pm Kimberley Goodman 

was at Milton Street visiting a friend who braids her hair. At some point she decided to sit on 

the front porch of the house she was visiting and did so with the son of the home-owner one 

Rashad Farrington. As they were sitting on the porch Goodman noticed a male standing in 

the distance and that person began to walk towards them. As the person walked towards them 

she noticed him pointing a gun in her direction and she gave evidence that in her opinion the 

gun was “jamming” she described what she assumes was the person “clearing” a firearm, she 

saw something fall from the firearm. At that point she alerted Rashad that “that nigger have a 

gun” or words to that effect. They both then ran in the house as the person shot at them. 
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4. The evidence of Goodman at trial was that as she was running inside just before she got 

inside she heard the first gunshot as her back was turned. She cannot be sure of how many 

other shots she heard but from the evidence it appears to be two more that she heard. 

 

5. According to Goodman she recognized the person who approached with the firearm as a 

young man she had seen earlier that day and had a brief three minute conversation with on 

her way to Super Value food store. Further, that he was a person who she had seen in the area 

from time to time on her visits to the area. That person, she said, identified himself as 

“Raccoon” during the conversation that she had with him on her way to Super Value. When 

she saw him earlier that day he was wearing a white t-shirt, the person who approached her 

with the firearm was wearing a black hooded sweater/pullover that came down to his 

forehead. However, she maintained that it was the same person. 

 

6. Goodman further testified that once she and Rashad ran inside she was also saying 

“Raccoon” to the other persons in the house as an indication to them that he was the person 

who she saw approach with the firearm. Goodman’s identification was based on her 

recognition of the appellant’s eyes which she described as funny looking. She attended an 

identification parade (ID parade) after the incident at which point she picked out the 

appellant as the person who approached with the firearm. 

 

7. Goodman also identified the appellant in Court as the man she saw on her way to Super 

Value who identified himself as “Raccoon”, the person she had seen from time to time in the 

area and the person who approached her and Rashad with the firearm.  

 

8. Sgt. 329 Matthew Albury, the arresting officer, gave evidence that on 29 April 2014, while 

on mobile patrol, he received certain information and as a result he proceeded to Milton 

Street. After two minutes he travelled to John Chipman Street where he saw a Honda vehicle 

stopped midway in the street. A male of fair complexion with afro hairstyle, entered into the 

right passenger door of the vehicle. The Honda then travelled onto East Street but was 

stopped. Three persons came out of the Honda and the passenger in the right front seat gave 

his name as Raul Pierre. They were all arrested for possession of an unlicensed fireman with 

intent to endanger life and transported to the Southern Police station.  

 

9. The officer testified that he checked and searched the yard of #20 Milton Street where he had 

seen the appellant come out of the yard and enter the Honda. The officer further testified that 

the appellant told him that he was visiting his girlfriend Chrissy who lived in the yard he had 

just exited. The arresting officer said that he returned to the yard and found a black hooded 

sweater which he handed over to D/C Hamilton. Finally, that when arrested the appellant 

wore dark coloured pants. 

 

10. Rashad Farrington did not appear at trial but his statement was entered into evidence and 

revealed a similar account to that of Goodman with the absence of an ability to recognize the 
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person who approached them with the firearm. Farrington’s statement indicated that he and 

Goodman were sitting on the porch when he noticed Goodman looking in a certain direction; 

he looked in that direction and noticed a male approaching with a firearm.  He stated that he 

and Goodman ran inside and almost immediately heard shots being fired and that while 

inside the house Goodman indicated to him and other persons who she thought the assailant 

to be. 

 

11. D/C 3214 Melbert Munroe gave evidence that on 30 April 2014 he interviewed the appellant 

at the Central Detective Unit (CDU) and he denied all knowledge of the offences. According 

to Munroe the appellant stated that at the relevant time he was through Plantol Street along 

with his girlfriend Chrissy. The officer further stated that he visited and made enquiries in the 

Plantol and John Chipman Streets but was unable to find a person by the name of Chrissy. 

 

12. D/C 3470 Leonardo Dean the Crime Scene Investigator gave evidence that on 29 April 2014 

he was on duty when he visited the scene in the area of #17 Milton Street. He observed an 

orange and white wooden structure located on Milton Street. In front of the residence he saw 

an unfired 9mm cartridge casing and fired 9mm casing and fired bullet. Upon completion, he 

photographed, collected, packaged and labelled the items. 

 

13. D/C 2887 Michael Tucker testified that he was attached at CDU and on Wednesday 30 April 

2014 he assisted in an ID parade conducted by Inspector Taylor and he escorted the witness 

Kimberly Goodman to the ID parade room and observed her identify the male wearing 

number two around his neck as the person who shot at her and her friend. Tucker pointed out 

the appellant as the person wearing number two on the parade. 

 

14. Inspector Fredrick Taylor testified that on 30 April 2014 he was on duty when he conducted 

an ID parade. He saw and told the appellant that it was his intention to place him on an ID 

parade. He further told him he can opt to line-up, group or be confronted and the appellant 

understood. The appellant chose to be placed on the police line-up and he signed the form. 

The parade was comprised of persons, all of similar characteristics. The witness was escorted 

into the parade by D/C Tucker. She viewed the parade and selected number two as the person 

who fired the shots on that date.  

Case for the Appellant 

15. The appellant chose to remain silent and called no witnesses. He relied on his denial and 

Alibi in his record of interview which was entered as an exhibit. 

Grounds of Appeal 

16. The appeal in this matter proceeded on the appellant’s Amended Notice of Appeal filed on 

the 22 February 2019 and continued the following grounds: 
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“1. The learned Judge erred in law by allowing the case to 

continue past the no case stage given the weakness of the 

identification evidence. 

2. The Learned Judge erred in law by allowing hearsay 

evidence and further erred by failing to direct the jury that it 

was inadmissible. 

3. The verdicts reached by the jury are inconsistent. 

4. The conviction is not supported by the evidence. 

5. The Learned Judge erred by allowing evidence that 

suggested the Appellant was a person of bad character and 

further erred by failing to direct the jury on how to asses such 

evidence”. 

 

Discussions, Findings and Disposition 

Ground 1: The learned Judge erred in law by allowing the case to continue past the no case 

stage given the weakness of the identification evidence 

 

17. Mr. Reckley submitted that the Learned Judge erred when she decided to call upon the 

appellant to answer to the charges.  He opined that the case for the respondent in the court 

below relied primarily on the evidence of Goodman through whom the appellant was 

identified. He noted that there was no confession, material or forensic evidence that 

connected the appellant to the offence. 

 

18. Counsel contends that the identification of the appellant was made in difficult circumstances 

with no indication of timeframe. Further, that the identification evidence is of that rare and 

unique category of evidence which although is an issue of fact is within the purview of the 

trial judge to asses and make a determination of its weakness at the close of the case for the 

prosecution. In that regard Counsel submitted that the Learned Judge erred when she decided 

to call upon the appellant to answer to the charges. 

 

19. The law on this point is well known and the governing principle has been firmly established 

since the case of Regina v Turnbull and Another [1976] 3 WLR 445 where Lord Widgery 

stated as follows: 

“When, in the judgment of the trial judge, the quality of the 

identifying evidence is poor, as for example when it depends 

solely on a fleeting glance or on a longer observation made in 

difficult conditions, the situation is very different. The judge 

should then withdraw the case from the jury and direct an 
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acquittal unless there is other evidence which goes to support 

the correctness of the identification”. 

20. Mr. Reckley submitted that the weakness of the identification and the difficult circumstances 

are apparent from the evidence led and he highlights the following: 

(i) Goodman says the person approached her walking fast. 

(page 53) 

(ii) Goodman says the person was wearing a hood that did not 

cover all of their face, which clearly suggests that a portion of 

their face was covered up and clearly speaks to obstacles to a 

satisfactory identification. (page 61) 

(iii) Goodman appears to base her recognition of the 

appellant’s on his eyes as that is what she appears to have 

noticed due to the hooded ensemble. (page 61, 82) 

(iv) Given the description of 15 to 20 feet away at night the 

identification of one’s eyes seem unreliable. 

21. Additionally, Mr. Reckley contended that there was no evidence led as to how long 

Goodman had the shooter in her plane of vision to make the identification. He submitted that 

the length of time that the observer has to make the identification is definitely one of the 

most crucial of the factors that are taken into account when assessing the reliability of the 

identification evidence. Counsel further contended that not only was there no evidence led by 

the respondent to speak to this critical issue there was no direction from the Judge as it 

relates to a fleeting glance and what implications that may have for the reliability of the 

evidence. With regard to the ID parade Mr. Reckley submitted that given Goodman’s 

evidence that she had made up her mind as to who shot at her immediately after the incident 

the ID parade could add no strength to her identification of the appellant. 

 

22. Mr. Vernal Collie, Counsel for the respondent submitted that that the Learned Judge did not 

err in law by allowing the ease to continue past the no case stage. He submitted that the 

evidence of Kimberley Goodman was sufficient for the Learned Judge to leave the case to the 

jury. Counsel notes that Goodman’s evidence was that on the day in question, two hours 

before the incident, she spoke with the appellant and at the time of the conversation they 

were 2 to 3 feet apart. Further that while the appellant was pointing the gun at Goodman he 

was standing about ten steps or less from her under a street light with a tree nearby, but she 

was able to see him and he had an afro puff hair style. 

 

23. Counsel noted that Goodman was able to give a fairly good description of the shooter as 

dressed in dark navy / black clothing with a gun that reflected in the street light.  He wore a 

hooded sweater with a hood over his head but the hood did not cover his face because of his 

puffy afro hair. Mr. Collie noted that Goodman also testified that at the time she was wearing 

her prescription glasses which enabled her to see further. Finally, Counsel referred to 
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Goodman’s evidence that the appellant was known to her as she had seen him on many 

occasions prior to that day. Mr. Collie further submitted that the trial judge instructed the jury 

adequately on the Turnbull principles. 

 

24. It is clear that the only evidence connecting the appellant to the offences for which he was 

convicted was the identification evidence of Goodman. If then Mr. Reckley was right that the 

identification was made in difficult circumstances and was merely a fleeting glance then it 

would have been incumbent on the trial judge to withdraw the case from the jury. However, 

after reviewing the evidence in this matter I am unable to accept Mr. Reckley’s submission 

on this ground. Firstly, it is clear that although no time frame was provided as to how long 

Goodman had the shooter under observation the evidence does not support the view that it 

was a fleeting glance. At page 53 of the transcript Goodman describes how she saw him walk 

up with a gun. She said that: 

 

“…when I notice that I kept on looking at him like 

(demonstrating) and then I realize he did this (demonstrating) 

because I don’t know it jammed…once the gun was jammed I 

kept on looking at him and he kept on (demonstrating). Like I 

saw something reflect in the light and it fell on the ground, and 

once I saw that I kept on looking…”[Emphasis added] 

 

25. The evidence of Goodman was that the light was good and that the distance allowed her to 

have a good look at the shooter. Further, she testified that the hoody did not cover his face 

and she was able to see his face but more particularly his eyes which stood out to her. She 

described him as having “funny looking eyes… one is straight and one look like it’s 

pointed in the other direction.” According to Goodman she could never forget those eyes. 

 

26. The learned trial judge’s direction relative to identification was, in my view, adequate. Mr. 

Reckley’s major complaint was that the learned judge did not address the jury as it relates to 

a fleeting glance and what implications that may have for the reliability of the evidence. In 

my view if the trial judge was of the view that Goodman had only a fleeting glance the 

obligation would have been to remove the case from the jury rather than to direct them on the 

same. However, as noted the evidence in my view is not consistent with a fleeting glance. 

The Learned Judge in my view highlighted all the relevant issues which the jury was required 

to consider when assessing the identification evidence. 

 

27. The final point on ground one relates to the submission by Mr. Reckley that at best the 

evidence supports the two counts of possession of a firearm with intent to endanger life but 

not attempted murder. Counsel submitted that as Goodman’s evidence was that she heard 

shots while running away she could not say which direction the persons fired the shots. The 

simple answer to this is that Goodman’s evidence was that the shooter pointed the gun at her 

and tried to shoot but “the gun jammed”. That evidence alone, in my view, was sufficient to 
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ground the offence of attempted murder as had it not been for the gun jamming Goodman 

could have been killed. 

 

28. For the above reasons I would reject the submission that the learned judge erred in not 

removing the case from the jury.  

Ground 2: The Learned Judge erred in law by allowing hearsay evidence and further erred 

by failing to direct the jury that it was inadmissible 

29. Mr. Reckley contends that on at least three occasions hearsay evidence was given by 

witnesses for the respondent and none of these issues were clarified by the Judge. Firstly, 

Counsel noted that the arresting officer gave evidence that after receiving information from 

the appellant that he was at a certain house he (the officer) went to the house and the person 

who came to the door said that nobody came from her house. His evidence is that when this 

occurred the appellant was still in the patrol car some 60 feet away. 

 

30. Mr. Reckley submitted that this evidence was inadmissible as it is clearly hearsay but more 

importantly it was prejudicial as it portrayed the appellant as dishonest and it also meant that 

in the absence of this alibi he may have been at the scene of the offence. Counsel further 

argued that the Learned Judge compounded this contravention of the law of evidence by not 

only failing to indicate to the jury at the time it was given that it was inadmissible but also 

failed to mention its inadmissibility during  her summation. He concludes that the fatal error 

of the Learned Judge however was to repeat this evidence during her summation at page 212 

and as such left this hearsay evidence that was clearly prejudicial to the appellant for the jury 

to consider. 

 

31. The second complaint related to the evidence of the investigating officer who gave evidence 

similar to that of the arresting officer with respect to the checking the appellant’s alibi. 

Mr.Reckley contended that although Counsel in the Court below objected to the evidence as 

hearsay the Judge at this point gave no ruling on the matter and failed to advise the jury of 

the inadmissibility of the evidence. He submitted that this evidence was similar to that of the 

arresting officer which was that he made enquiries with reference to the alibi of the appellant 

and again was prejudicial for the same reason as the arresting officer’s evidence. 

 

32. Counsel argued that the evidence was prejudicial in that it portrayed the appellant as 

dishonest and by undermining his alibi it simultaneously increased the likelihood that he was 

at the crime scene. He says that the Learned Judge again erred by not directing the jury as to 

the inadmissibility of the evidence but again compounded the error by repeating the evidence 

during her summation at page 205 thereby leaving the inadmissible hearsay evidence for the 

jury’s consideration. 

 

33. Mr. Collie submitted that not all hearsay evidence is so prejudicial as to outweigh the 

probative value. He further noted that there was no objection from Counsel for the appellant 
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at trial. Finally, he says that in the event that this Court should find that the hearsay evidence 

was prejudicial to the appellant the proviso should be applied. 

 

34. In considering the impugned evidence it is important to place it in its proper context.  The 

first complaint relative to the arresting officer’s evidence arose during cross-examination by 

Counsel for the appellant and appeared as follows from the transcript of 28 April 2016 at 

pages 98-99 as follows: 

“Q. What was your observation of him apart from the 

clothing? 

A. I observed him coming out of the yard and going into the 

car. 

Q.  Did you ask him where he was coming from? 

A. No, but I think I remember him volunteering some 

information about coming from a girl. 

Q. Tell us about that. 

A. Yeah, he said something that he was at a girl’s house, but – 

Q. But what?  

A. He showed us the house and I went and I made a check and 

a lady came to the door and she said nobody came to her 

house. 

Q. That is a significant bit of information, isn’t that true? 

A. I would say so.” 

35. The second portion of evidence is seen at page 116 of the transcript of 28 April 2016 during 

examination in chief of the investigating officer by counsel for the Crown and appears as 

follows: 

“ Q. Now, Officer Munroe, with respect to what was said in 

this statement under caution, did you do anything else in 

relation to this matter? 

A. Yes Sir. 

Q. What did you do? 

A. I went to the Plantol Street area in search of Chrissy, also 

the John Chipman area. Negative to anybody stating that they 

know a female by that name. 

Mr. Seymour: Objection. Hear-say. 
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THE COURT: You didn’t find anybody by that name. 

THE WITNESS: No, ma’am.” 

36. The evidence reveals that the appellant had provided an alibi to the police during their 

investigation of the incident and included that information in his interview/statement which 

he gave to the Police. It is clear that the Police had an obligation to check out that alibi as a 

part of their investigation. Their evidence on this issue could therefore hardly be considered 

irrelevant. The essence of the evidence of both officers was that as required they checked out 

the information provided by the appellant and obtained no verification of his information. At 

issue is the method of communicating their findings without breaching the hearsay rule. The 

learned Judge understood this as seen from her response to the objection made by Mr. 

Seymour. She corrected the witness by indicating that the proper response was “you didn’t 

find anybody by that name”. Even though the witness responded by saying “No Ma’am”. 

The stenographer, by not using a question mark, clearly understood that it was not a question 

by the judge but a correction of the witness in response to the objection by Mr. Seymour. 

 

37. It must be accepted that the Learned Judge referred to these portions of evidence and did not 

address the issue of hearsay. In addressing the jury on these bits of evidence the Learned 

Judge stated as follows: 

“Officer Albury you recall testified that he went to the house, 

house #20 which is the house he saw the defendant walk in 

from on John Chipman Street. He knocked at the door and a 

lady answered and she told him that no one came here. The 

defendant also told Officer Melbert Munroe during his 

interview and in his statement that he had gone to see his 

girlfriend Christy in Lifebuoy Street, sorry Plantol Street. You 

have heard the evidence of Officer Munroe that he went to 

check out not only Plantol Street but also John Chipman or 

Lifebuoy Street. He said they didn’t know anybody by that 

name and he got negative results. So there were negative 

results in relation to both stories the defendant informed the 

police.” 

38. Mr. Reckley contention is that the hearsay evidence was prejudicial as it portrayed the 

appellant as dishonest and it also meant that in the absence of this alibi he may have been at 

the scene of the offence. However, in the circumstances of this case although it must be 

accepted that some portions of the officers’ evidence was hearsay the result is not fatal. If the 

hearsay portions is eliminated the essence of the evidence would still be that the appellant 

provided information to the police which they investigated and found nothing to support the 

appellant’s story.  

 

39. The final portion of evidence which was challenged by the appellant as hearsay was the 

evidence of Goodman that the police told her that a hole in the wall above where she was 
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sitting was a bullet hole. Mr. Reckley submits that Goodman’s hearsay evidence was 

prejudicial as it tended to suggest that there was damage to the house in the area that she was 

sitting therefore raising the issue of intent. The learned judge referred to this evidence in her 

summation but did not address the fact that the police witnesses gave no evidence of seeing a 

bullet hole as asserted by Goodman; nor did she say to the jury that Goodman’s assertion that 

the police told her it was a bullet hole was hearsay and to be disregarded. 

 

40. Mr. Reckley submitted that given the prejudicial nature of this string of inadmissible 

evidence we should find that the appellant did not receive a fair trial. In my view the portions 

of evidence complained of, although infected by hearsay, did not affect the fairness of the 

trial. I will however, return to some concerns I have regarding Goodman’s evidence relative 

to the alleged bullet hole when I deal with grounds 3 and 4. 

Ground 3: The verdicts reached by the jury are inconsistent 

41. Mr. Reckley submits that the verdicts reached by the jury are inconsistent as he says that it is 

unreasonable that the jury acquitted the appellant on the first count of the attempted murder 

of Rashad Farrington but convicted on the other three charges including the attempted 

murder of Goodman. He contends that this is so as the exact same evidence was led with 

regard to counts one and two and the same applies to counts three and four. Further, he says 

that the statement of Rashad Farrington and the evidence of Kimberley Goodman were for 

the most part the same the only difference being that Goodman was able to identify appellant. 

 

42. Counsel argued that the lack of identification cannot however explain the acquittal of the 

appellant on count one as the jury convicted the appellant on count two which suggests that 

the jury was satisfied that the appellant was the person with the firearm who approached 

Rashad Farrington with the firearm. Counsel says that the lack of identification of the 

appellant by Farrington suggests that the jury then turned their minds to the evidence of 

Goodman to determine the identity of the person who approached both of these individuals 

with the firearm. This obvious reliance on Goodman’s evidence to convict the appellant on 

Count two, Counsel says, further demonstrates the inconsistency of the verdicts because if 

Goodman’s evidence was used to convict it is not logical how it was used to acquit. 

 

43. Mr. Reckley further submits that there is no reasonable explanation as to how the jury could 

be satisfied that the appellant did not attempt to murder Farrington but did intend to murder 

Goodman when the two individuals were sitting together when he approached them. He notes 

that according to the evidence nothing was said at the time of shooting and there is no 

forensic evidence to suggest that there was a distinction as to who was fired at with the 

requisite intent to murder. In support learned Counsel referred to the case of Ferron Scavella 

v Regina SCCrApp. No. 124 of 2009 and the more recent case of Richard Munnings v 

Regina SCCrApp. No. 65 of 2017 heard along with Jermicko Ferguson v Regina 

SCCrApp. No. 65 at 2017 in which the issue of inconsistent verdicts were canvassed by this 

Court. He contends that these cases are easily distinguishable. 
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44. Counsel submitted that in Scavella there was a reasonable explanation for the jury’s verdicts 

and the same can be said for Munnings/Ferguson. Although on the face of it the verdicts in 

these matters appeared inconsistent, this Court ruled that upon a closer dissection of the facts 

it could be seen how the jury may have not been satisfied with certain elements of the 

offences on which the appellants in those cases were acquitted. 

 

45. Turning back to the present case Mr. Reckley submits that based on the evidence led in this 

matter by way of Farrington and Goodman there is no reasonable way to explain why the 

jury was satisfied that the appellant intended to murder Goodman and did not intend to 

murder Farrington. Counsel says that this runs true for the other counts as well as the 

question has to be asked how is it that the jury were not satisfied that the appellant intended 

to murder Farrington yet he intended to endanger the life of Farrington and Goodman on the 

same facts and evidence. He, therefore, submits that as a result of the inconsistent verdicts 

the convictions are unsafe and should be set aside. 

 

46. Mr. Collie submits that there is a reasonable explanation for what on the surface appears to 

be inconsistent verdicts.  He submitted that the jury followed the directions of the learned 

judge and returned four separate verdicts. He says that it must be remembered that Farrington 

did not give evidence but his statement was instead admitted into evidence.  It follows he 

said that the jury did not have an opportunity to see him give his evidence nor did they 

observe any cross-examination of him. This, he said, led to them not being satisfied to the 

requisite standard on the attempted murder and thus his acquittal. However he says it is clear 

that they were satisfied as to the appellant’s guilt on the possession of firearm with intent to 

endanger life charge and thus the conviction. 

 

47. This Court has had occasion to address the issue of inconsistent verdicts and certain 

principles have evolved as guidance for matters of this nature. In terms of relevance the first 

case is that of Scavella where this Court (differently constituted) stated as follows: 

“22. On ground 2 of the appeal, Mr. Mangra submitted that 

the jury's verdict of guilty on the attempted murder of officer 

Lloyd is inconsistent with the finding of not guilty on the 

attempted murder of officer Rolle, and the conviction ought to 

be overturned. 

23. This court is indeed mindful of the fact that the burden 

rests on the appellant to show that the jury has returned 

inconsistent verdicts. Lord Parker, C.J. in the case of R v. 

Hunt [1968] 2 All E.R. 1056; 1058, cited the judgment given by 

Devlin, J., in R v. Stone (Dec. 13, 1954), unreported, where the 

latter judge said: 

 ‘When an appellant seeks to persuade this court as his 

 ground of appeal that the jury has returned a 
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 repugnant or inconsistent verdict, the burden is plainly 

 on him. He must satisfy the court that the two verdicts 

 cannot stand together, meaning thereby that no 

 reasonable jury who had applied their mind properly to 

 the facts in the case could have arrived at the 

 conclusion, and once one assumes that they were an 

 unreasonable jury, or that they could not have 

 reasonably come to the conclusion, then the convictions 

 cannot stand. But the burden is on the defence to 

 establish that.’ 

24. Lord Justice Evans in R v. Hayward [1999] All E.R. (D) 

1324, reaffirms the appellant's need to prove the inconsistency 

of the verdicts. At paragraph 25, he said that: 

‘The same principle is in play when an appellant, as 

here, appeals against conviction on the ground that the 

verdict was inconsistent with his acquittals on other 

counts. The appellant has to show not merely that the 

verdicts were inconsistent “but that they were so 

inconsistent as to call for interference by an appella[te] 

court. The court will interfere if it is satisfied that no 

reasonable jury who had applied their mind properly to 

the facts of the case could have arrived at the conclusion 

which was reached” (Archbold (1999) part 7–7 page 

879, citing from among recent decisions Bell [1997] 6 

Archbold News 2 & Clark and Fletcher [1997] 9 

Archbold News 2). In these circumstances also the 

judges of this Court rule whether the verdict shall 

stand, and they do so by forming their own view on the 

evidence and the facts of the case.’ 

25. Further, Buxton, L.J. in the case of R. v. G. Crim. L.R. 483 

held the following: 

‘(1) the proper approach to such cases was set out in 

Clarke and Fletcher (unreported) CA,  July 30, 10997 

— it was for the appellant to show first that the verdicts 

were logically inconsistent and secondly, if they were, 

that it was not possible to postulate a legitimate chain of 

reasoning which would reasonably explain the 

inconsistency. The Court also noted Rose, L.J.'s 

observation in Bell (unreported) CA, May 15, 2997 that 

there had recently been a number of appeals on this 

basis, and that it was important to emphasize that 
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logical inconsistency was an essential pre-requisite. 

There were exceptional cases (like Cilgam [1994] Crim. 

L.R. 861) where a conviction would be found unsafe in 

the absence of logical inconsistency, but (as the Court 

expressly stated in Cilgam), it was not the case that 

convictions were necessarily unsafe where a 

complainant's credibility was in issue, there was no 

corroboration, and the jury accepted some and rejected 

other of her allegations. The Court commended that 

analysis to those seeking to complain to the Court that 

verdicts were inconsistent. 

(2) A person's credibility is not a seamless robe, any 

more than is their reliability. The jury had to consider 

(as they were rightly directed) each count separately, 

and might take a different view of the reliability of the 

evidence on different counts. It was too simplistic to 

draw a stark distinction between reliability and 

credibility (as had been put in the argument). It was for 

the jury to decide on the basis of all the material before 

it whether it was sure of the particular allegation in 

each count. The verdicts were no more logically 

inconsistent as were those in Bell, and the appeal fell at 

the first hurdle.’ 

26. Indeed it is not mandatory that the appellate court quash 

the convictions even where inconsistent verdicts are returned 

by the jury. In the leading case of Ian Drury (1972) 56 Cr. App. 

R. 104, Lord Justice Davies said: 

‘We reject as too bold the proposition that the simple 

fact that a jury has returned inconsistent verdicts, 

acquitting on some count or counts and convicting on 

others, means that in every such case this Court is 

obliged ex necessitate to quash the convictions. There 

are cases which, in our view, can arise when it would be 

proper for this court to say that, notwithstanding the 

inconsistency, the conviction or convictions must stand. 

It all depends upon the facts of the case.’ 

27. Quite notably, in the unreported case of Trundell (June 28, 

1991) cited in the case of Kevin McCluskev (1994) 98 Cr. App. 

R. 216; 220, the following was emphasized: 
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“…the fact that two verdicts were shown to be logically 

inconsistent might not by itself be a reason for quashing 

a verdict unless the only explanation for the 

inconsistency must or might be that the jury was 

confused and/or adopted the wrong approach, thus 

making the verdict complained of unsafe.” 

28. Suffice it to say, Mr. Mangra suggested that the jury had in 

fact been confused and/or adopted the wrong approach in 

convicting the appellant on one count of attempted murder and 

acquitting him on another such count. 

29. We are however satisfied with the learned judge's 

directions to the jury. We find he adequately dealt in his 

summing-up with the law as to the elements of the offence and 

fairly summed-up both the prosecution's and defence's case in 

relation thereto. 

30. We share the learned Chief Justice Kerr's observations in 

the case of The Queen v. X [2006] NICA 1; paragraphs [29] — 

[30], that it was perfectly possible for the jury to choose to 

accept, reject or be uncertain about the evidence of witnesses 

on some counts. As the Chief Justice in that case rightly found, 

“such a course was open to a rational jury”. 

31. Further, in the case of R. v. Van Der Molen [1997] Crim. 

L.R. 604, which considered the case of R. v. Aldred and 

Butcher [1995] Crim. L.R. 160, the Court of Appeal held that: 

‘…it did not follow that because the jury must had 

disbelieved a witness or rejected his or her evidence 

with the result that it acquitted on one count, it was 

necessarily acting irrationally to rely on the evidence of 

the same witness to convict on another count. The Court 

had to be very careful not to usurp the role of the jury 

who had heard the witnesses and considered the 

manner long and hard.’”  

48. In the case of Kendon Brown v Regina SCCrApp. No.19 of 2006 this Court (differently 

constituted) observed as follows: 

“40. In Regina v Drury (1972) 56 Cr. App. R. 104, the Criminal 

Division of the Court of Appeal in England, held that, “There 

is no general rule that the mere fact that a jury has returned 

inconsistent verdicts on counts in an indictment means that the 

Court of Appeal is obliged ex necessitate to quash the 
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convictions.” Their Lordships went on to say, at page 105, that, 

“There are cases, which in our view can arise when it would be 

proper for this Court to say that, notwithstanding the 

inconsistency, the conviction or convictions must stand. It all 

depends on the facts of the case.” (Emphasis added). See also R 

v Andrews Weatherfoil, Ltd. and Others (1972) 56 Cr. App. R 

31, and R v Kevin McCluskey (1994) 98 Cr. App. R. 216. 

41. From our examination of all the authorities cited to us as 

well as those referred to in Delano Donahue Clarke v Regina 

(Criminal Appeal No. 29 of 2002) on the issue of inconsistent 

verdicts, we are to consider whether the verdicts of guilty of 

manslaughter and guilty of attempted murder, on the totality 

of the evidence in the case are so inconsistent with each other 

that they ought not to be allowed to stand”. 

49. In the case of Ellen aka Erlande Branchador v Commissioner of Police MCCrApp. No. 

79 of 2009 this Court (again differently constituted) observed that: 

“11. Mr. Ducille also submitted that the learned magistrate 

erred in law and fact in that the magistrate gave no reasons for 

disbelieving the appellant’s oral evidence in court and officers 

Neely and Hanna about the appellant’s demeanour when 

Wallace said that the gun belonged to the appellant. I have 

considered that argument by analogy with the principles of law 

applicable to inconsistent verdicts and, in particular with the 

principles applicable to joint responsibility in crime. In R v 

Durante, 56 Cr. App. R 708, the English Court of Appeal 

approved the decision in R v Hunt [1968] 2 QB 433 in which 

Lord Parker CJ said the principle in every case is whether the 

inconsistency is such that it would not be safe to allow the 

verdict to stand. The fact that two verdicts are logically 

inconsistent does not, however, make the verdict complained of 

unsafe unless the only explanation of the inconsistency must or 

might be that the tribunal of fact was confused or adopted the 

wrong approach – see, for example, R v McCluskey, 98 Cr App 

R 216, R v Segal [1976] Crim LR 324, R v Velasquez [1996] 1 

Cr App R 155 and R v Andrews-Weatherfoil Ltd, 56 Cr App R 

31, among others”. 

50. This Court (differently constituted) most recently had occasion to deal with the issue of 

inconsistent verdicts in the case of Richard Munnings heard along with Jermicko 

Ferguson. In that case Sir Hartman Longley, P, in canvassing the law on the issue of 

inconsistent verdicts, had these comments: 
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“The law on Inconsistent verdicts 

27. The appellants rely upon Regina v Duarte (1972) 1 WLR 

1612 but subsequent cases out of the English Court of appeal 

have advanced the jurisprudence in this area. (see also the case 

of Ferron Scavella v Regina SCCrApp 124 of 2009) 

28. In R v Electricity Northwest Ltd [2018] EWCA Crim 1944 

the Court of Appeal said at paragraphs 35 to 43: 

‘Ground 2: There is, at least to some degree, an overlap 

between the arguments on the first and second ground. 

36. We have approached the second ground on the basis 

set out below in the light of the guidance provided by 

the decision of this court in R v. Fanning and others 

[2016] EWCA Crim 550, [2016] 1 WLR 4175 at [2]. 

However, we should make it clear that what we say is 

not to be understood as providing a synthesis of that 

case beyond what we consider necessary for the 

purposes of the present appeal. 

37. The first question is whether the conviction is 

supported by the evidence, see Fanning at [2]. 

Notwithstanding Mr. Cooper's submissions, we are 

satisfied that there was a proper evidential basis for the 

conviction on count 2: namely, that the planning was 

deficient in that there was no MEWP readily available 

for the entirety of the work. 

38. If the conviction is supported by the evidence, an 

appellant who seeks to persuade this court that the jury 

has returned inconsistent verdicts must satisfy it that 

the two (or in this case three) verdicts cannot stand 

together, in the sense that no reasonable jury which had 

applied its mind properly to the facts in the case could 

have arrived at the conclusion that they did, and that 

the verdicts are so inconsistent as to demand the 

interference by an appellate court, see R v. Stone 

(unrep), R v. Durante [1972] 1 WLR 1612 at 1617 and 

Fanning at [8] and [21]. The burden of showing that a 

verdict cannot stand is on the appellant, see Fanning at 

[24]. 

 39. Although further elaboration of these points is 

discouraged in Fanning at [22], we would add two 
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further points by reference to cases referred to in 

Fanning, which go to explain an appellate court's 

reluctance to engage in over-analysis of, or second 

guessing, a jury's verdicts. 

40. First, where a jury has been directed (as were the 

jury in the present case) that the facts are for them and 

that they should consider the charges separately 

without any obligation to decide all counts in the same 

way, and that they should not convict unless they are 

sure, it would be anomalous to hold that they have 

returned irrational or inconsistent verdicts because they 

take a judge's direction at face value and gave effect to 

it, see Lord Bingham CJ in the judgment of this court in 

R v. W (Martyn) (unreported), cited in Fanning at 

[29].As Lord Bingham explained:… the jury is not a 

precise instrument. It delivers its decision ordinarily in 

one or two words; it gives no reasons; it provides no 

explanation. While jurors ordinarily listen with obvious 

attentiveness to judicial directions, no one can be sure 

what they make of those directions in the course of their 

deliberations. It may be that, if their processes were 

subjected to logical analysis, flaws would be found. If, 

however, a flawless process of reasoning were required, 

a jury would be a strange body from which to require it. 

41. Second, while we do not suggest that this is what 

happened in the present case, in MacKenzie v. The 

Queen (1996) 190 CLR348, 366-368, the High Court of 

Australia referred to the 'ameliorative' approach of 

juries and cited with approval the observations of the 

Supreme Court of South Australia in R v. Kirkman 

(1987) 44 SASR 591 at 593: Sometimes it appears to a 

jury that, although a number of counts have been 

alleged against an accused person, and have been 

technically proved, justice is sufficiently met by 

convicting him of less than the full number. See also 

Fanning at [11] and [16]. 

42. In conclusion on this point, although we accept that 

the conviction on count 2 must have been based on the 

narrow evidential foundation set out by the Judge, we 

do not accept that there was no, or insufficient, factual 

basis, nor that the conviction on count 2 was 
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inconsistent with the verdicts on counts 1 and 3 such as 

to call for interference by this court. 

43. Accordingly, we dismiss the appeal against 

conviction.’ 

29. The pivotal questions are: 1. Is the conviction on the charge 

of armed robbery supported by the evidence? And the answer 

to that must be a resounding yes… 

30. The second question is could the jury have come to the 

conclusion that they reached on the evidence to dismiss one 

charge and convict on another? The answer to that in my 

judgment is affirmative, also”. 

51. Applying the principles from the authorities to this case the question is whether the jury has 

shown that in acquitting the appellant of the attempted murder of Farrington while convicting 

him of the attempted murder of Goodman the jury has acted so unreasonably that the 

conviction cannot stand. Mr. Reckley submitted that the same evidence was considered to 

arrive at each verdict and that there were no substantial difference between the evidence of 

Farrington and Goodman. However, in my view there was a significant aspect of the 

evidence which could have accounted for the different verdicts on the charges of attempted 

murder. 

 

52. In order to convict an accused of the offence of attempted murder the jury must be satisfied 

that the accused had the requisite intention to kill. As such the inference of the two verdicts 

must be that the jury was satisfied that the appellant intended to kill Goodman but not 

Farrington. The fact that he was also convicted of both counts of possession to endanger life 

is a clear indication that they accepted that he was the shooter. It is true that there were no 

words spoken which indicated whether the shooter was shooting at both Farrington and 

Goodman or just one of the two individuals. However, in giving her evidence Goodman 

spoke of seeing a bullet hole in the wall just over the chair in which she had been seated. This 

evidence if accepted by the jury could have led them to the view that the appellant was 

shooting at Goodman with the intention to kill her but in doing so he also endangered the life 

of Farrington. This would reasonably account for the differences in the verdicts as found by 

the jury. 

 

53. The concern, however, is that this evidence was a part of the evidence complained of by Mr. 

Reckley as being inadmissible hearsay. Goodman’s evidence was that she was told by the 

police that damage to the wall was a bullet hole. This clearly was hearsay which is significant 

since none of the police officers gave any evidence of finding a bullet hole or any damage to 

the building consistent with a shooting. As Mr. Reckley submitted the prejudice of the 

hearsay evidence of Goodman that the police told her the spot in the wall over her chair was 

the result of a bullet is that it may have been seen by the jury as establishing the intention to 

kill her. 
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54. The prosecutor in his address to the jury referred to the evidence of Goodman that she saw 

damage to the building which was identified by the police as a bullet hole. He acknowledged 

that it was hearsay but contended that as the information was elicited during cross-

examination by defence Counsel the Crown could rely on it. Unfortunately, when the trial 

judge came to direct the jury on the evidence she also reminded the jury of this evidence but 

failed to say to them that it was hearsay and ought to be disregarded. In my view this was an 

error on the part of the judge which led the jury to believe that they could accept that the 

building was damaged by a bullet hole directly over where Goodman was seated. 

 

55. In my view the Learned Judge should have directed the jury to disregard the evidence of 

Goodman that there was a bullet hole over her chair. The most that she could properly say 

was that there was a hole. Firstly, there was no evidence that it was not there previous to the 

incident as Goodman does not live at that address. Secondly, Goodman is not qualified to 

verify the purported damage as a bullet hole and the police expert testified that he did not 

examine the building for damage. As indicated none of the police witnesses testified of 

identifying a bullet hole in the building. 

 

56. As made clear from the authorities the first question to be decided is whether the conviction 

is supported by the evidence. The answer is clearly yes as is evident from our dealing with 

ground one. At the close of the prosecution’s case there was evidence on which the jury 

properly directed could conclude that the appellant was guilty of all charges. The second 

question then is whether the verdicts show, as alleged by the appellant, that the jury had not 

applied its mind properly to the facts in this case and that the verdicts are so inconsistent so 

that the appellant’s conviction for attempted murder is unsafe. As noted the evidence of both 

Farrington and Goodman was that they both considered themselves the target of the shooter. 

This obviously was rejected by the jury. It follows that on the evidence the different verdicts 

on the attempted murder charges could only in my view be explained by their reliance on the 

hearsay evidence that a bullet hole was found over the chair in which Goodman was seated. 

This they must have taken to mean that Goodman and not Farrington was the target. This was 

the result of the failure of the trial judge to direct them not to rely on Goodman’s evidence 

relative to the alleged bullet hole as it was not evidence which they could accept and act 

upon.  

 

57. Does this mean that the conviction of the appellant for attempted murder cannot stand? It is 

difficult to say that in the absence of this impermissible hearsay that the jury would not have 

been able to say whether the appellant intended to kill either Goodman or Farrington or 

whether both of them were the targets. As noted the evidence of both Farrington and 

Goodman was that the shooter was shooting at them. If the jury accepted that evidence they 

would obviously have to convict the appellant of both counts of attempted murder. I am of 

the view that the jury was led astray by the inadmissible hearsay evidence that a bullet hole 

was found over the chair previously occupied by Goodman. This they saw as an intention to 

kill her and not Farrington. 

 



22 
 

58. In these circumstances it seems that the appellant was the beneficiary of the mistake by the 

trial judge and not the victim. It must be noted that as stated in Regina v Drury (1972) 56 

Cr. App. R. 104, the Criminal Division of the Court of Appeal in England: 

 

“…there is no general rule that the mere fact that a jury has 

returned inconsistent verdicts on counts in an indictment 

means that the Court of Appeal is obliged ex necessitate to 

quash the convictions.” Their Lordships went on to say, at 

page 105, that, “There are cases, which in our view can arise 

when it would be proper for this Court to say that, 

notwithstanding the inconsistency, the conviction or 

convictions must stand. It all depends on the facts of the case.” 

 

59. For these foregoing reasons I would also dismiss ground 3 of the Notice of Appeal. 

Ground 4: The conviction is not supported by the evidence 

60. The short answer to this ground is that as shown in ground one there was sufficient evidence 

on which the jury could find that the appellant was the person who had the gun and attempted 

to kill Goodman and that he had it for the purpose of endangering the lives of both Goodman 

and Farrington. Section 33 of the Firearms Act provides as follows: 

“33. If any person has in his possession any firearm or 

ammunition with intent by means thereof to endanger life or 

cause serious injury to property, or to enable any other person 

by means thereof to endanger life or cause serious injury to 

property, he shall, whether any injury to person or property 

has been caused or not, be guilty of a felony, and on conviction 

on information shall be liable to imprisonment for fourteen 

years.” 

61. For the purposes of those charges the prosecution had no need to prove that it was his 

intention to kill Goodman nor that any injury or damage occurred. This ground, in my view, 

must, therefore, fail. 

Ground 5: The Learned Judge erred by allowing evidence that suggested the Appellant was 

a person of bad character and further erred by failing to direct the jury on how to assess 

such evidence 

62. Under cross examination Goodman made the assertion that the appellant was someone who 

sold drugs. At page 70 of the transcript of 28 April 2016 we see this exchange between 

Counsel for the appellant and Goodman: 

“Q. What kind of work Rashad do? 
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A. Rashad does - well, he is not perfect, he does sell one or two 

things that he is not suppose to sell, but I’m not here to answer 

for Rashad, I am here to answer for myself. 

Q. But you know Rashad sell drugs from that porch. You know 

that? 

A. And your client also does the same, sir, but we are not here 

for that.” 

63. Mr. Reckley submits that this statement was clearly prejudicial to the appellant as it 

portrayed him as a person who engaged in the drug trade which was not only suggested he 

was a criminal but it also put in suggested that the reason for the shooting may have been 

drug related thereby providing an otherwise absent motive. Counsel further argues that the 

fact that it was agreed that Farrington sold drugs and suggested by Goodman that the 

appellant sold drugs created an atmosphere of a turf war at its highest and at minimum a 

conflict between the two which was ripe for motive. This, he says, was unfair to the qppellant 

in a case in which the jury had to ultimately decide if the appellant was a person capable of 

the offence given his denial at the investigative stage. 

 

64. Mr. Reckley further submits that it was open to the Learned Judge to give a direction on the 

issue or discharge the jury due to potential prejudice. The Learned Judge, he says, did neither 

thus given the portrayal of the appellant as a drug dealer, with no direction from the judge 

that such utterances should be ignored, it could not be said that the appellant had a fair trial. 

He concludes that in all the circumstances the appellant did not receive a fair trial nor is the 

verdict satisfactory and as such the convictions should be quashed. 

 

65. Mr. Collie in response draws attention to the fact that it was during cross-examination of the 

prosecution’s witness by counsel for the appellant that this evidence emerged. Secondly, he 

notes that Counsel for the appellant made no objections he neither asked for a mistrial nor 

that the jury be directed to disregard the same. Finally, he submits that the decision whether 

or not to discharge the jury, where evidence prejudicial to the accused has inadvertently been 

let in, is one for the discretion of the trial judge on the particular facts of the case. 

 

66. The Court must always be concerned when prejudicial or potentially prejudicial evidence is 

given and the fact that it was elicited by the defence is not sufficient to negate the harm. 

However, it must be recognized that there are times when the defence deliberately choose to 

elicit such evidence. This may be done as a part of setting up a defence or in some cases with 

a view to causing a mistrial. In this case it was the defence attorney who introduced the 

subject of selling drugs. The intent clearly was to raise the possibility that Farrington as a 

person who sold drugs may have had enemies who may have wanted to kill him. In these 

circumstances it would have been difficult for the judge to tell the jury to ignore that 

exchange between Counsel and Goodman. 
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67. It is well established that a trial judge in dealing with prejudicial evidence should warn the 

jury to ignore the same if he is satisfied that it has no probative value. If it has some 

probative value he should carefully direct them as to how that evidence is to be viewed. 

However, there are circumstances where the best course of action is for the judge in the 

exercise of his discretion to choose to not address that evidence with the jury so as to avoid 

reinforcing it in the minds of the jury. In this regard it is significant neither counsel at trial 

addressed the issue of selling drugs in their closing submissions. It follows that it was not 

unreasonable for the trial judge say nothing about the issue. 

 

68. Finally, on this point, it is also significant that the jury opted to acquit the appellant of the 

charge of the attempted murder of Farrington. This is a clear indication that they were not of 

the view that the appellant was shooting at Farrington as the result of some “drug turf war”. 

As a result I find that there was no prejudice occasioned by the comments made by Goodman 

relative to the appellant selling drugs. This ground of appeal is therefore also dismissed. 

Disposition 

69. In the circumstances, the appeal is dismissed and appellant’s convictions and sentences are 

affirmed. 

 

      __________________________________________ 

      The Honourable Mr. Justice Evans, JA 

 

70. I agree.  

      __________________________________________ 

      The Honourable Sir Hartman Longley, P 

 

71. I also agree.  

      __________________________________________ 

      The Honourable Sir Michael Barnett, JA 

 

     


