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         1   The oral judgment of the court was delivered by 
 
         2   Evans, JA (Actg): 
 
         3             This is an appeal by the Appellant by Notice of 
 
         4   Appeal filed on 18th July, 2018 in which it seeks an order 
 
         5   setting aside the decision of the Hon. Vice-President, 
 
         6   Mrs. Marilyn Meeres, pronounced on 6th June, 2018, whereby it 
 
         7   was decided that the Respondent was wrongfully dismissed and 
 
         8   awarded the sum of $9,092.74 plus interest at 10% per annum 
 
         9   pursuant to the Civil Procedure Award of Interest Act, 1992. 
 
        10             By the Notice of Appeal they seek an order declaring 
 
        11   that the Respondent was entitled to summarily dismiss the 
 
        12   Applicant; and (2) that the Respondent's claim for wrongful 
 
        13   dismissal be dismissed, and that the decision be entered in 
 
        14   favour of the Appellant; and, thirdly, that the said decision 
 
        15   of the Hon. Vice-President, Marilyn Meeres, be overturned and 
 
        16   discharged. 
 
        17             The facts in this case were to some extent 
 
        18   unfortunate.  The evidence indicates that the employee had 
 
        19   been an employee of the firm for a number of years, but during 
 
        20   a period of time there were differences between herself and 
 
        21   Mrs. Sharon Rahming-Rolle, who was the attorney in charge of 
 
        22   their firm.  There were allegations of misconduct relative to 
 
        23   insubordination and not showing up to work without providing 
 
        24   any proper documentation to support the same.  Several warning 
 
        25   letters were in fact issued, the last one indicating that the 
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         1   next infraction would result in termination. 
 
         2             Sometime in October the evidence indicates that the 
 
         3   employee was away from work for a period of time, and it is 
 
         4   alleged that there was no proper notice given to the firm and, 
 
         5   in fact, in essence, the indication is that she was absent 
 
         6   without leave and without any notification.  When she 
 
         7   returned, indications are that she brought a sick certificate, 
 
         8   signed by a pediatrician, giving coverage of some two days, 
 
         9   but she had been off for about two weeks.  She was, as a 
 
        10   result, terminated. 
 
        11             At paragraph 16 of the Vice-President's ruling, the 
 
        12   Vice-President indicates that the employee recollects that 
 
        13   there were a few incidents where she went against 
 
        14   Mrs. Rahming-Rolle's instructions in the interest of the firm, 
 
        15   as she had tried to do whatever she was able to do to keep the 
 
        16   clients and keep the firm in business.  Now, clearly this is 
 
        17   an indication where the employee herself admits that she 
 
        18   disobeyed the direct instructions from her boss on more than 
 
        19   one occasion.  At paragraph 102 of her decision the learned 
 
        20   Vice-President indicated that: 
 
        21             "The Court is of the opinion from the evidence that 
                        the Respondent was of the belief that the Applicant 
        22              was in contravention of the provisions of 
                        Section 33 of the Employment Act and that they 
        23              therefore had the right to dismiss the Applicant." 
 
        24             Now, clearly, there was a certain miswording, but 
 
        25   the clear indication that comes from it was that the 
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         1   Vice-President was satisfied that employer was of the belief 
 
         2   that there was proper basis for the determination.  However, 
 
         3   she determined that she would rule in favour of the employee, 
 
         4   because at paragraph 105 she indicated that: 
 
         5             "However, the Court is of the opinion, based on the 
                        evidence that even if the Respondent felt that they 
         6              had the right to dismiss there was no proper 
                        investigation done and more importantly, the 
         7              Applicant was not given an opportunity to respond 
                        to any allegations made against her as was her 
         8              right." 
 
         9             Clearly, when one looks at the circumstances of this 
 
        10   case, it is difficult to see what form of investigation would 
 
        11   have made a difference in this matter inasmuch as the decision 
 
        12   to terminate was made by Mrs. Rahming-Rolle, who was involved 
 
        13   in all of the incidents and was fully au fait of all the 
 
        14   information necessary.  We again would point out this was a 
 
        15   case of wrongful dismissal, not unfair dismissal, where the 
 
        16   requirements for an investigation differ.  There are certain 
 
        17   circumstances where an investigation based on the known facts 
 
        18   is not necessary. 
 
        19             In our view, this was a situation where any form of 
 
        20   investigation as contemplated by section 33 was unwarranted 
 
        21   because all of the information, as I indicated before, was 
 
        22   available.  In the circumstances, we find that having regard 
 
        23   to the Vice-President's determination that the employer did in 
 
        24   fact hold a belief that the employee had committed an 
 
        25   infraction, that her decision as a result was in error in not 
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         1   upholding the position of the employer. 
 
         2             In those circumstances, we allow the appeal and set 
 
         3   aside the decision of the learned Vice-President. 
 
         4             As this is a matter emanating from the Tribunal, 
 
         5   there will be no order as to costs. 
 
         6 
 
         7 
 
         8             Dated this 29th day of November, 2018 
 
         9 
 
        10                              ________________________ 
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