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The appellant sought an extension of time within which to file and serve the Record of Appeal.

Held:- application to extend time declined, summons of 4 May 2016 dismissed; consequently
appeal dismissed, costs to the respondent to be taxed if not agreed

We were satisfied that the delay of just under 10 months which has transpired in this case was
not a short or minimal one. It is undisputed that the breach of the Registrar’s order is a
continuing breach inasmuch as the record of appeal, which ought to have been filed by 13th July,
2015, was (despite Rosina Smith’s representation in the affidavit of compliance) not in fact filed
and remained un-filed up to and including the hearing of the application in July of 2016. This
constituted an overall delay of just over 12 months. That notwithstanding, calculated up to 4th

May, 2016 when the application to extend time was filed, the length of the appellants’ delay in
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complying with the Registrar’s order is effectively some 9 months 24 days from the deadline of
13th July, 2015 fixed in the Registrar’s order. It is unacceptable that the appellants did not
approach the Court earlier (as they could have under rule 9(2)) to obtain an extension of time to
file the record.

The presence on the Court file of an affidavit of compliance undoubtedly caused considerable
confusion and uncertainty within the Registry of the Court of Appeal. This is evident from the
affidavit of C. Vincent Wallace Whitfield Jr., filed on behalf of the respondents on May 9, 2016
opposing the grant of an extension of time. More likely than not the misrepresentation of the
facts contained in Rosina Smith’s affidavit of compliance filed on behalf of the appellants
coupled with the associated confusion regarding the true filing status of the record of appeal,
resulted in the appeal not being certified for dismissal under either rule 14(1) or 14(3). In our
view, the filing of the affidavit of compliance constituted a very clumsy and ill-advised attempt
by the appellants’ and their former Counsel to circumvent the operation of rule 14 of the Rules
and to buy the appellants additional time within which to prosecute the appeal.

We are satisfied that but for the deliberate filing of the affidavit of compliance and the
uncertainty surrounding the filing of status of the record, it is more likely than not that the appeal
would have been struck out under rule 14(3) for non-compliance with rule 13(3).

The May 2016 explanation for the delay defies logic and is just not credible. Indeed, if Rosina
Smith’s May 2016 explanation for the delay is to be believed, it would have been completely
unnecessary for Rosina Smith to have earlier represented to the Registrar (as she did at
paragraphs 5 and 6 of the affidavit of compliance) that the appellants had not been in a position
financially to meet the deadline for depositing or securing the $2,500.00 bond. Nor would it have
been necessary for her to have sought an indulgence of a further 25 days or until 17th August,
2015 to herself pay the bond directly to the Court since the appellants’ former attorneys-at-law,
would have already been paid an amount of $3,000.00 for preparing and filing the record of
appeal and a further amount of $2,500.00 for the security deposit.

As if the conflicts and discrepancies between the representations contained in Rosina Smith’s
affidavit of compliance of 31st July, 2015 and the averments contained in her subsequent
affidavit of 4th May, 2016 are not troubling enough, the reason for the appellants’ failure to
comply with the Registrar’s order is further clouded, in our view, by the contents of her
supplemental affidavit filed on 21st June, 2016 in further support of the application. In our
opinion, Rosina Smith’s supplemental affidavit of 21st June, 2016 is highly unsatisfactory. It
clearly raises more questions than it provides answers. In the first place, it contains not a shred of
regret or contrition for having falsely represented the fact that the record had been filed and
served within the time fixed in the Registrar’s order.  Secondly, no attempt is made to explain the
obvious inconsistencies which have arisen between the differing explanations proffered in her
two earlier affidavits and which are obviously completely at variance with the assertions made in
her latter affidavit

It is all too easy, in our view, for applicants seeking an extension of time to seek to level serious
and unsupported complaints against their former legal representatives without giving the
attorneys-at-law concerned the opportunity to respond. Whether Rosina Smith signed and swore
the affidavit of compliance prepared by Messrs. J. Michael Saunders Chambers in the full
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knowledge of the false representation it contained or whether she only recently learned of the
non-filing of the record as she now claims, it cannot be denied that a false representation was, in
fact made to the court. No attempt has been made to apologize to the court for the deliberate
falsehood other than to cast the blame on the appellants’ former legal representatives.

In our view, the Court cannot permit or condone non-compliance with its orders or directions or,
we would add, the deliberate manipulation or circumvention of its rules, particularly those which
are intended to ready appeals for hearing and provide a timetable for the preparation and filing of
the record of appeal and the posting of the bond for the due prosecution of the appeal. It need
hardly be said that such orders and rules are in place to ensure that the hearing and determination
of appeals proceeds in a timely and orderly manner.

An applicant seeking the exercise of the court’s discretion who has been shown under oath to
have misrepresented facts to the court or given conflicting evidence or has been unable to
provide the court with a satisfactory explanation for non-compliance with the court’s orders or
rules, should not expect the court’s discretion to restore an appeal or to extend time, to be
exercised in their favour as if the restoration of an appeal or the grant of an extension of time as
the case may be, is as of right and the application merely routine.

As things stand, the appellants in this case have not provided us with a satisfactory explanation
for the delay in filing the record of appeal herein and furthermore, have not explained to our
satisfaction why a completely false representation was made to the court in an affidavit of
compliance filed in breach of the Rules. Although we have not yet come to consider the
appellants’ application for leave to amend the Notice of Appeal, we have determined that
fairness dictates that we should nonetheless have regard to the existing, as well as the proposed
grounds of appeal together with the arguments which have been advanced by Counsel for the
parties as to the appellants’ prospects of success. To do otherwise, might distort the view which
we ultimately take of the appellants’ chances of success on the appeal

A perusal of the judgment demonstrates that the appellant’s proposed points of appeal have no
substantial merit. The learned judge carefully distilled the claims of each claimant and
thoroughly explains at paragraphs 25 – 30 of his judgment the reasoning behind his decision to
hold that the appellant did not have documentary title. The appellant has supplied no cogent
evidence or reasoning to displace the reasoning of the Chief Justice. A similar level of analysis
and reasoning was applied by the learned judge to his conclusions re: the appellant’s purported
possessory title; again the appellant has failed to indicate any sound reason or provide any
evidence that seriously challenges the Chief Justice’s conclusions. In the circumstances, we are
not persuaded that the appellants’ prospects of success are particularly good.

CM Van Stillevoldt BV v. El Carriers Inc [1983] 1 W.L.R. 207 mentioned
Derek and Lenora Sands v. Finance Corporation of Bahamas SCCivApp No. 29 of 2008
mentioned
Derek Turner et al v. Edward Turner et al SCCivApp, No. 170 of 2013) mentioned
Eric Antonio v. Insurance Company of the Bahamas Ltd SCCivApp. No. 11 of 2012 mentioned
Finnegan v. Parkside Health Authority [1998] 1 WLR 411mentioned
JA Pye (Oxford) Ltd v. Graham (2003) 1 AC 419 mentioned
Joseph B Elkind v The Private Trust Corporation Ltd et al SCCivApp No. 94 of 2015 mentioned
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Levine v. Barnett and others SCCivApp No. 140 of 2010 mentioned
Maintenance and Allied Workers Union SCCivApp No. 128 of 2013 mentioned
New Providence Development Company Limited v. Ferguson [2007] 2 BHS J No. 34 mentioned
Powell v. McFarlane (1977) 38 P & CR 452 mentioned
RC Residuals Ltd v. Linton Fuel Oils Ltd et anor [2002] All ER (D) 32 mentioned
Re Roman Catholic Apostolic of the Bahamas [1984] BHS J. No. 34 mentioned
Revici v. Prentice Hall Incorporated [1969] 1 WLR 157mentioned
West Bay Management Limited v. The Registrar of Trade Unions and Bahamas Hotel mentioned
Woodhouse v Consignia plc [2002] EWCA Civ 275mentioned
Woodward v. Finch [1999] Lexis Citation 1471 mentioned
Yasmine Michelle Johnson (née Miller) v. Andrew Simeon Johnson SCCivApp No. 20 of 2015
mentioned
______________________________________________________________________________

J U D G M E N T
______________________________________________________________________________

Judgment of the Court delivered by the Honourable Madam Justice Crane-Scott, JA:

Introduction

1. Before us are two procedural applications brought by way of a Summons filed by the
appellants on 4th May, 2016 seeking orders as follows: (i) an extension of time pursuant
to the Court of Appeal Rules (“the Rules”) to prepare, file and serve the record of appeal;
and (ii) leave to amend the Notice of Appeal. At the contested hearing, both applications
were vigorously resisted by the respondents after which we reserved our decision.

2. The application to extend the time for preparing, filing and serving the record, in
particular, will involve a consideration of the Court’s appellate procedures and the extent
to which non-compliance with the Court’s orders including, what appears to have been
the deliberate filing of false information with the Court and an apparent manipulation of
the Rules should be overlooked or condoned.

Background to the Summons

3. The substantive appeal involves a challenge to a written decision of the former Chief
Justice, Sir. Michael Barnett handed down following quieting proceedings instituted
under the Quieting Titles Act, (“the Act”). In his decision the learned Chief Justice
granted certificates of title to the respondents and the other persons identified in his
Judgment, while at the same time dismissing the claims of the appellants and the other
adverse claimants who had participated in the quieting proceedings.

4. Following delivery of the Chief Justice’s decision, the appellants moved with dispatch
and filed their Notice of Appeal on 5th February, 2015 – that is within 7 days of the
decision and well within the 6 week period for filing appeals prescribed by the Rules.
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5. Thereafter, on 18th February, 2015, the 1st and 2nd respondents filed a Respondent’s
Notice (also within the prescribed period) seeking an order that portions of the Chief
Justice’s decision be varied as indicated in the said Notice, but that the Judgment be
otherwise affirmed.

6. In accordance with the Court’s procedures contained in rule 13 of the Rules, the parties
were duly summoned and (with the exception of the 5th respondent) appeared before the
Registrar to settle the record of appeal. Following the hearing on 13th May, 2015, the
Registrar issued her order (“the Registrar’s order”) which, in accordance with rule 13,
duly identified the several documents which were to comprise the record and further,
made specific directions intended to progress the appeal to a substantive hearing before
the Court.

7. We set out in full the Registrar’s order of 13th May, 2015 in which the appellants were
given the following specific directions:

“1. THAT the record of appeal shall comprise of the Schedule of
Documents as agreed by Counsel save that it is noted that Counsel for
the appellants objects to the inclusion of item numbered 8(b) on the
ground that it was filed after the commencement of the trial. Counsel
for the appellants also objects to the inclusion of items numbered
36(b); 37(b); 41 and 43 on the basis that Counsel said that the issue
pertaining thereto was not raised in the rehearing before the then
Chief Justice. Further, Counsel for the appellants objects to the
inclusion of item numbered 52 on the basis that there is no evidence
that this document was ever in existence. Counsel for the respondents
objects to the inclusion of item 15 as it was said that this document
was not a part of the evidence presented at trial.

2. THAT Counsel for the appellants prepare and file the record within
sixty (60) days hereof in accordance with their undertaking;

3.   THAT the Appellants deposit or secure by bond within sixty (60)
days the sum of Two Thousand, Five Hundred Dollars ($2,500.00) for
the due prosecution of the appeal.”[emphasis added]

8. By virtue of the foregoing order, the appellants were given a 60-day deadline or until
13th July, 2015 to prepare and file the record of appeal and to deposit or secure by bond
the $2,500.00 required for the due prosecution of the appeal.

9. On 31st July, 2015 (some 19 days following the expiry of the 60-day deadline for
compliance fixed in the Registrar’s order) the appellants filed an affidavit sworn to by
Rosina Smith ostensibly on their behalf which on its face purported to be an affidavit of
compliance filed in accordance with the Rules.
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10. At paragraph 4, Rosina Smith expressly represented to the Court on the appellants’ behalf
that they had complied with the Registrar’s order with respect to the filing of the record
of appeal which, she further represented, had been filed within the 60-day deadline
stipulated in the said order.

11. As to the deposit of the $2,500.00 or the giving of security by bond, Rosina Smith further
represented at paragraph 5 of her affidavit that the bond had not been paid for the reasons
outlined at paragraph 6 thereof. She, however, gave the Court the assurance that the bond
would be paid by 17th August, 2015 and gave the further assurance that the appellants
were committed to the appeal and that they would seriously advance the appeal until
judgment.

12. The several representations and averments made on the appellants’ behalf contained in
Rosina Smith’s affidavit of compliance filed on 31st July, 2015 are set out below in full
and speak for themselves:

“1. I am the Director of the Appellant Company and Executor of
the Estate of the 2nd Appellant. I make this affidavit as required by
the Rules of the Court of Appeal.

2. That it was ordered by the Registrar of the Court of Appeal on
the 13th day of May 2015 to file the record of this Appeal within 60
days of her Order.

3. That the Registrar ordered that the record consists of the
Documents Scheduled and listed in her Order.

4. As to the other documents, I have complied with the Order of
the Court and the Record of Appeal was filed and served within the
time set by the Order of the Court.

5. The Appellants were also ordered to Deposit or Secure by bond
within 60 days the sum of Two Thousand Five Hundred Dollars
($2,500.00) for the due prosecution of the appeal and the Order was
not complied with however it will be by Monday the 17th of August
2015 of this Order and the Bond would be paid by cash.

6. The Appellants did not pay the said bond on time as I had
relied on sufficient advance notice from my former attorneys Cassar
& Co. to allow me sufficient time to accumulate the funds. I have
made certain arrangements however they will not come through (sic)
fruition until the above referenced date.
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7. The Appellants are committed to this appeal and undertake to
seriously advance the appeal to the best of their abilities and will do so
until Judgment.

8. I depose hereto on the basis of my personal knowledge of the
matter referred to, and the content hereof is to the best of my
knowledge, information and belief, true and correct.” [emphasis
added]

13. Following the filing of Rosina Smith’s affidavit of 31st July, 2015 and the subsequent
posting of the prosecution bond of $2,500.00 on 17th August, 2015, the appellants took no
further step towards prosecuting the appeal until 4th May, 2016 when they filed their
Summons seeking, inter alia, an extension of the time for the preparation and filing of the
record of appeal.

14. As we propose to deal firstly with the appellants’ application to extend time, it is useful
to advert to the relevant rules and the manner in which the Court’s discretion to extend
time is to be exercised.

15. The application was instituted under rule 9 of the Rules, the relevant portions of which
provide as follows:

“9. (1) The Court may, on such terms as it thinks just, by order —

(a) extend the period prescribed by these
Rules for the doing of anything to which
these Rules apply;
(b) extend the period specified in any
judgment, order or direction of the court, or
of the court below, for the doing of anything
to which the judgment, order or direction
relates; or
(c) ….

(2) The power of the court, under the provisions of paragraph (1), to
extend any period so prescribed or specified, is exercisable
notwithstanding the expiration of the period so prescribed or
specified.” [emphasis added]

16. In exercising the discretion whether to grant (or deny) an extension of time, the Court
will usually conduct a balancing exercise and will, in most cases, take into account four
factors identified in the classic statement of Griffiths LJ in CM Van Stillevoldt BV v. El
Carriers Inc [1983] 1 W.L.R. 207 and set out in the Supreme Court Practice, 1999,
Volume I, note 59/4/17 as follows:
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“It is entirely in the discretion of the Court to grant or refuse an
extension of time. The factors which are normally taken into account
in deciding whether to grant an extension of time for serving a notice
of appeal are: (1) the length of the delay; (2) the reasons for the delay;
(3) the chances of the appeal succeeding if time for appealing is
extended; and (4) the degree of prejudice to the potential respondent
if the application is granted (see C.M. Stillevoldt BV v. El Carriers Inc
[1983] 1 W.L.R. 297…)…Where the delay in serving the notice of
appeal is short and there is an acceptable excuse for it, an extension of
time will not be refused on the basis of the merits of the intended
appeal unless the appeal is hopeless: Palata Investments Ltd v. Burt &
Sinfield Ltd [1985] 2 All E.R. 517. In Norwich & Peterborough
Building Society v. Steed [1991] 2 All ER 880, [1991]1 W.L.R. 449 and
Mallory v. Butler [1991] 2 All ER 889n, [1991] 1 W.L.R. 458 the Court
of Appeal held that…(4) The settled practice of the Court is to assess
and take into account the merits of the proposed appeal in deciding
whether or not to grant an extension of time for appealing (subject to
the qualification in the Palata case (above)).”

17. The approach of the Court of Appeal to the exercise of the discretion to grant (or deny)
an extension of time has also been discussed in several local authorities and is well
settled. See for example Derek and Lenora Sands v. Finance Corporation of Bahamas
SCCivApp No. 29 of 2008; Eric Antonio v. Insurance Company of the Bahamas Ltd
SCCivApp. No. 11 of 2012; Derek Turner et al v. Edward Turner et al SCCivApp,
No. 170 of 2013); West Bay Management Limited v. The Registrar of Trade Unions
and Bahamas Hotel Maintenance and Allied Workers Union SCCivApp No. 128 of
2013 and most recently, Yasmine Michelle Johnson (née Miller) v. Andrew Simeon
Johnson SCCivApp No. 20 of 2015.

18. While the above authorities are concerned with applications to extend the time prescribed
in the Rules for the filing of an appeal, the discretion conferred by rule 9 to extend time is
the same irrespective of whether the time for which the extension is sought is prescribed
in the Rules or fixed by an order of the Court itself. Furthermore, in this jurisdiction (as
in England) it is entirely in the discretion of the Court to grant or refuse an extension of
time. See generally the Supreme Court Practice, 1999, Volume I, notes 59/4/17 and
59/5/10.

19. In Levine v. Barnett and others SCCivApp No. 140 of 2010 this Court (differently
constituted) had occasion to consider the operation of rules 13 and 14 of the Rules. The
Court refused the appellant’s application under rule 14(4) for restoration of Levine’s
appeal which had been dismissed for want of prosecution upon being satisfied that the
appellant had shown “no good and sufficient cause” why his appeal should be reinstated.
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20. Levine is obviously distinguishable on the basis that the Court was there considering an
application by the appellant for restoration of his appeal which had been dismissed for
want of prosecution under rule 14 - a completely different application from the rule 9
application to extend time which we are now considering. However, although the
applications are instituted under different rules and can in that sense be regarded as
different, both applications involve, inter alia, an evaluation by the Court of the length of
the delay which has occurred and a review of the explanation given for the applicant’s
failure to comply with rules of court and/or orders made in pursuance thereof.

21. There are also some factual similarities between this case and Levine, inasmuch as the
appellants in this case (as did the appellant, Levine) failed to file the record of appeal
within the timeframe stipulated in the Registrar’s order made at the hearing of the settling
of the record. However unlike the appellant Levine (and as has been brought to light
during the course of this application) it is undeniable that the appellants in this case
erroneously represented to the Court in their affidavit of compliance that the record of
appeal had in fact been filed within the 60 day time frame fixed in the Registrar’s order.

22. We find the following observations of Conteh JA., (who delivered the judgment of the
Court in Levine) particularly apposite to some of what has transpired in the current
matter:

“70. A read through Mr. Levine’s affidavit, however, would readily
show that it is rambling, argumentative and polemical, with no
evidence at all of any good and sufficient cause to justify the
reinstatement of his appeal.

71. The provisions of Rule 13 on the settling of the record of appeal
are designed to facilitate the appellate process. They ensure that the
record of appeal is prepare (sic) and filed by an appellant, within the
time stated; they provide for fixing the amount necessary to be
deposited by the appellant or secured by the bond as an earnest of his
intention for the due prosecution of the appeal.

72. In the instant case, Mr. Levine duly provided the bond stated in
the Order dated 10 March, 2011, for the due prosecution of his
appeal. But he and or his Counsel have, so far, demonstrably failed to
prepare and file the record of appeal. This is in stark contravention of
the undertaking by his Counsel to do so within forty-five days, as
expressly stated in the Order.

73. The need to adhere to and observe the rules which provide a
timetable for the preparation and filing of the record of appeal cannot
be overemphasized. This is required so as to expedite the hearing and
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determination of appeals in a timely and orderly manner.” [emphasis
added]

23. In Levine, the Court was satisfied that the appellant’s delay in filing the record of appeal
was “inordinate” and further that his failure to provide a good and sufficient explanation
for the delay in filing the record of appeal was “bordering on the contumacious”. In
Levine, the Court appears to have been so dissatisfied with the explanation proffered for
the failure to file the record of appeal that it gave no consideration to Levine’s prospects
of success on the appeal, nor whether the appellant’s failure to comply with the
Registrar’s order had caused the respondent any prejudice. In short, the inordinate delay
in filing the record which continued to the date of the hearing, coupled with Levine’s
failure to provide the Court with any “good and sufficient explanation for the delay,
ultimately led the Court to refuse his application to restore the appeal.

24. We pause here to observe that the Rules provide that where the Registrar fixes a
timeframe for preparation and filing of the record and for depositing or securing the
prosecution bond, an appellant is by virtue of rule 13(3), placed under a mandatory
obligation to comply with the Registrar’s order. Rule 13(3) provides:

“13. (1)…..

(2)…..

(3) The appellant shall within such time as the Registrar directs under
paragraph (1)(c) –

(a) Prepare and file the record of appeal;
(b) Deposit such sum…as the Registrar shall have fixed under

paragraph (1)(b).

(4)…..” [emphasis added]

25. The Rules further require an appellant who has satisfied the conditions of the Registrar’s
order to inform the court that the conditions imposed in the order have been satisfied by
filing an affidavit of compliance. Rule 13(5) states:

“(5). An affidavit of compliance shall be filed by the appellant upon
satisfying the conditions of the Registrar’s order.” [emphasis added]

26. Failure by an appellant to prepare and file the record of appeal or to deposit the
prosecution bond within the time-frame fixed in the Registrar’s directions under rule
13(1)(b) and (c), renders the appeal liable to the sanction of dismissal for non-compliance
under rule 14. An appellant whose appeal is dismissed in accordance with rule 14 may,
however, apply to the court by motion pursuant to rule 14(4) for restoration of the appeal
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and the court may in its discretion for good and sufficient cause order the appeal to be
restored upon such terms as the court thinks fit.

27. We set out in full rule 14 which states:

“14. (1) If the appellant fails to comply with any of the requirements
of rule 13(3), the Registrar shall certify such fact to a judge who shall
thereupon order that the appeal stands dismissed either with or
without costs, and shall cause the appellant and the respondent to be
notified in Form 3 of Appendix A of the terms of his order.

(2) Where an appeal has been dismissed under paragraph (1), a
respondent who has given notice under rule 20 may give notice of
appeal and the provisions of rule 10 shall apply as if the appeal were
brought under that rule.

(3) If the respondent alleges in writing addressed to the Registrar that
the appellant has failed to comply with a part of the requirements of
rule 13(3), a judge, if satisfied that the appellant has so failed, may
dismiss the appeal for want of due prosecution or make such order as
the justice of the case may require.

(4) An appellant whose appeal has been dismissed under this rule may
apply to the court by motion that the appeal be restored.

(5) The court may in its discretion for good and sufficient cause order
that such appeal be restored upon such terms as it thinks fit.”
[emphasis added]

28. We return once again to the appellants’ Summons and in particular to the application for
an extension of time for the filing and service of the record of appeal. Counsel for the
appellants, Mr. Martin invoked rule 9(1)(b) of the Rules and also relied on rule 9(2)
which, he submitted, would permit the court to grant the extension notwithstanding the
expiration of the time fixed in the Registrar’s order for the preparation, filing and service
of the record of appeal.

29. Mr. Martin conceded that the appellants’ failure to file the record of appeal could have
resulted in the dismissal of the appeal in accordance with rule 14(1) of the Rules. He
however contended that as the Registrar had not taken action to dismiss the appeal for
non-compliance with her order of 13th May, 2015, the appellants’ were not precluded
from applying for an extension of time for the preparation, filing and service of the record
of appeal pursuant to rule 9 of the Rules. He urged the Court to exercise its discretion in
the appellants’ favour under rule 9 and cited the following English authorities in support
of the application: RC Residuals Ltd v. Linton Fuel Oils Ltd et anor [2002] All ER
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(D) 32; Woodhouse v Consignia plc [2002] EWCA Civ 275; Woodward v. Finch
[1999] Lexis Citation 1471 and Finnegan v. Parkside Health Authority [1998] 1 WLR
411.

30. Counsel for the 1st, 2ndand 4th Respondents, Mr. Wallace-Whitfield submitted that the
Court should not accede to the appellants’ application having regard to the inordinately
lengthy period of delay of almost 10 months which transpired since the expiration of the
13th May 2015 deadline fixed in the Registrar’s order. He further submitted that the delay
was inexcusable inasmuch as the affidavit of Rosina Smith sworn and filed on 4th May,
2016 and her supplemental affidavit of 21st June, 2016 in support of the application had
both failed to satisfactorily explain the reasons why the Registrar’s order had not been
complied with.

31. Mr. Wallace-Whitfield, also contended that the reasons which Rosina Smith proffered for
the appellants’ delay in filing the record of appeal outlined in the aforesaid affidavit
directly contradicted what had been earlier represented to the court in the affidavit sworn
to by Rosina Smith on 27th July, 2015 and filed on 31 July, 2015. He pointed out that at
paragraph 4 of the affidavit of compliance, Rosina Smith had unambiguously represented
to the court that the record of appeal had in fact been filed and served within the time set
by the Registrar’s order.

32. Against the foregoing background, we turn now to consider the application and how our
discretion should be exercised in this case.

Exercise of the Court’s Discretion

33. As to the length of the delay, we were satisfied that the delay of just under 10 months
which has transpired in this case was not a short or minimal one. It is undisputed that the
breach of the Registrar’s order is a continuing breach inasmuch as the record of appeal,
which ought to have been filed by 13th July, 2015, was (despite Rosina Smith’s
representation in the affidavit of compliance) not in fact filed and remained un-filed up to
and including the hearing of the application in July of 2016. This constituted an overall
delay of just over 12 months. That notwithstanding, calculated up to 4th May, 2016 when
the application to extend time was filed, the length of the appellants’ delay in complying
with the Registrar’s order is effectively some 9 months 24 days from the deadline of 13th

July, 2015 fixed in the Registrar’s order.

34. It is unacceptable that the appellants did not approach the Court earlier (as they could
have under rule 9(2)) to obtain an extension of time to file the record. There is little doubt
that part of the 10 month delay was occasioned by the appellants having deliberately filed
an affidavit of compliance (in breach of the Rules) in which Rosina Smith falsely
represented to the Court that the record of appeal had been filed within the time directed
in the Registrar’s order.
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35. The presence on the Court file of an affidavit of compliance undoubtedly caused
considerable confusion and uncertainty within the Registry of the Court of Appeal. This
is evident from the affidavit of C. Vincent Wallace Whitfield Jr., filed on behalf of the
respondents on May 9, 2016 opposing the grant of an extension of time.

36. The affidavit of C. Vincent Wallace Whitfield Jr., establishes that the respondents’
attorney-at-law, Mr. Kenneth G. Wallace Whitfield, had made enquiries at the Court
Registry on 23rd September, 2015 about the filing status of the record as well as the
prosecution bond and had been advised by the computer clerk that both were still
outstanding. The following day, the respondent’s said attorney-at-law, by way of a letter
dated 24th September, 2015 “CVWW 7” exhibited to the affidavit of C. Vincent Wallace
Whitfield Jr., sought to invoke rule 14 to have the appeal struck out for want of
prosecution. At the date of the said letter, some 130 days had elapsed following the
expiry of the deadline stated in the Registrar’s order.

37. More likely than not the misrepresentation of the facts contained in Rosina Smith’s
affidavit of compliance filed on behalf of the appellants coupled with the associated
confusion regarding the true filing status of the record of appeal, resulted in the appeal
not being certified for dismissal under either rule 14(1) or 14(3). In our view, the filing of
the affidavit of compliance constituted a very clumsy and ill-advised attempt by the
appellants’ and their former Counsel to circumvent the operation of rule 14 of the Rules
and to buy the appellants additional time within which to prosecute the appeal.

38. We are satisfied that but for the deliberate filing of the affidavit of compliance and the
uncertainty surrounding the filing of status of the record, it is more likely than not that the
appeal would have been struck out under rule 14(3) for non-compliance with rule 13(3).

39. Turning next to the reasons which were proffered by the appellants for the delay, it must
be said that the two affidavits of Rosina Smith filed on 4th May, 2016 and 21st June, 2016
respectively in support of the application have provided us with a wholly unsatisfactory
explanation for the delay in filing the record which has transpired in this case.

40. Paragraph 3 of Rosina Smith’s affidavit of 4th May, 2016 initially stated:

“3. That shortly after the above Order was made, I paid to the
appellants’ attorneys the above security deposit and three thousand
dollars ($3,000.00) to prepare and file the Record. It was only
recently, shortly after I, on behalf of the appellants, retained the
services of Themis Law Chambers to act for the Appellants in this
appeal and delivered to them the files on the hearing in the court
below that I discovered that the Record was not settled. As a matter of
fact I discovered this for certain on Sunday last in the course of
communicating with my new and old Attorneys….” [emphasis added]
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41. The above explanation clearly suggested to us that the appellants had been in a position
financially, to comply with the Registrar’s order of 13th May, 2015 shortly after the order
was made. In fact, Rosina Smith represents that she had, in fact, put the appellants’
former Attorneys-at-law in funds to facilitate their compliance with both aspects of the
Registrar’s order within the stipulated deadlines. As can readily be seen, however, Rosina
Smith’s May 2016 explanation directly contradicts the representations in relation to the
prosecution bond which she had earlier made to the Registrar on the appellants’ behalf at
paragraph 6 of the affidavit of compliance of 31st July, 2015 extracted at paragraph 12
(above).

42. Indeed, if Rosina Smith’s May 2016 explanation for the delay is to be believed, it would
have been completely unnecessary for Rosina Smith to have earlier represented to the
Registrar (as she did at paragraphs 5 and 6 of the affidavit of compliance) that the
appellants had not been in a position financially to meet the deadline for depositing or
securing the $2,500.00 bond. Nor would it have been necessary for her to have sought an
indulgence of a further 25 days or until 17th August, 2015 to herself pay the bond directly
to the Court since the appellants’ former attorneys-at-law, would have already been paid
an amount of $3,000.00 for preparing and filing the record of appeal and a further amount
of $2,500.00 for the security deposit.

43. In short, the May 2016 explanation for the delay defies logic and is just not credible.

44. As if the conflicts and discrepancies between the representations contained in Rosina
Smith’s affidavit of compliance of 31st July, 2015 and the averments contained in her
subsequent affidavit of 4th May, 2016 are not troubling enough, the reason for the
appellants’ failure to comply with the Registrar’s order is further clouded, in our view, by
the contents of her supplemental affidavit filed on 21st June, 2016 in further support of
the application.

45. The latter affidavit, the relevant paragraphs of which are extracted below, purport to offer
yet another explanation for the non-preparation and filing of the record of appeal. This
latest explanation proffered for the delay, in our view, conflicts yet again with much of
what Rosina Smith had previously represented to the Court in her two earlier affidavits.

46. The relevant paragraphs of Rosina Smith’s supplemental affidavit of 21st June, 2016
speak for themselves:

“4. That on or about 1st day of February, 2015, I instructed my then
Attorneys, Cassar and Co. and Michael Saunders, to appeal the
decision of the learned Judge in the Court below. I paid to Cassar and
Co. on behalf of the Appellants in relation to such instructions to
appeal the said decision the total sum of Two thousand Six hundred
and Fifty dollars ($2,650.00) on account of legal fees and
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disbursements. After Mr. Michael Saunders became the sole attorney
of the Appellants I paid to him the total sum of Four thousand Four
hundred and Fifty dollars ($4,450.00) on account of legal fees and
disbursements. Shortly after being instructed by the Appellants said
attorneys I posted with the court on the 17th day of August, 2015, the
cash bond of Two thousand Five hundred dollars ($2,500.00).

5. That I retained the service of my present attorney, C. A. Martin
(Themis Law Chambers), in or about the latter part of April, 2016, to
review the decision of the learned Judge in the court below and to
advise me on the Appellants’ prospect of success in this appeal. On or
about the 28th day of April, 2016, Mr. Martin advised me in writing
that the Appellants’ chances of success in this appeal is (sic) good.

6. That I retained the services of Mr. Martin shortly after he rendered
his said opinion to me and started transferring the relevant files and
documents to him. After making repeated request to me for the
record of the appeal and having looked for it amongst the remaining
files in my possession, Mr. Martin spoke directly with the said Mr.
Saunders on or about the 2nd day of May, 2016, and discovered that
the record of the appeal had not been prepared and filed. I was
present when he spoke with Mr. Saunders whom I got on the phone
for him. Immediately after he found out that the record was not
prepared he advised me that the Appellants had to apply for extension
of time to do so, and I instructed him to do what was necessary to
make such application…

8. That I always believed that the record was prepared, as I was
instructed by my said former attorneys. If I swore in these
proceedings an affidavit to this effect, it would have been based on my
being so informed by my attorneys who prepared the affidavit and
had me swear it. I regret that the record has not been prepared and
that this failure has resulted in a delay of the hearing of this
appeal…” [emphasis added]

47. Once again, as she did in her affidavit of 4th May, 2016, Rosina Smith’s June 2016
affidavit seeks to place the blame for non-preparation and non-filing of the record of
appeal squarely at the door of the appellants’ former attorneys-at-law. While not
repeating the earlier representation to the Court in her May 2016 affidavit that she had
paid the appellants’ former attorneys-at-law the amount of the prosecution bond and the
sum of $3,000 for the cost of the record, Rosina Smith sets out two different sums which,
according to her, she paid to the appellants’ former attorneys-at-law, Cassar & Co and
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Michael Saunders respectively on account of legal fees and disbursements in relation to
the appeal.

48. She confirms her earlier evidence of having herself posted the amount of the prosecution
bond directly with the Court, but fails to explain why this would have been necessary if
the amount for the ($2,500.00) bond had already been paid to the appellants’ former
attorneys-at-law shortly after the Registrar’s order as she had previously stated.

49. Furthermore, while taking absolutely no responsibility for having sworn under oath to a
misrepresentation of fact contained in the affidavit of compliance of 31st July, 2015,
Rosina Smith once again points the finger of blame at her former attorneys-at-law whom
she accuses of preparing the earlier affidavit and having her swear to it!!

50. In our opinion, Rosina Smith’s supplemental affidavit of 21st June, 2016 is highly
unsatisfactory. It clearly raises more questions than it provides answers. In the first place,
it contains not a shred of regret or contrition for having falsely represented the fact that
the record had been filed and served within the time fixed in the Registrar’s order.
Secondly, no attempt is made to explain the obvious inconsistencies which have arisen
between the differing explanations proffered in her two earlier affidavits and which are
obviously completely at variance with the assertions made in her latter affidavit.

51. One of the most glaring issues relates to her representation to the Court in the affidavit of
compliance of 31st July, 2015 that while they were not financially able to pay the
performance bond of $2,500 before 17th August, 2015, the appellants had already filed
the record of appeal within the 60-day deadline given by the Registrar.

52. Again, if as she claims in her affidavit of 4th May, 2016, shortly after the order appealed
from was made, she had in fact put her former attorneys in funds to facilitate compliance
by the appellants with the Registrar’s order, then this fact could have been substantiated
by exhibiting to the affidavit, a copy of the receipt or receipts evidencing such payments.
The dates on any such receipts would have had the obvious effect of supporting her
credibility and adding weight to the truth of her serious assertions.

53. Similarly, if as she later claimed in her supplemental affidavit, she additionally paid sums
totaling $7,000.00 to her former attorneys-at-law on account of legal fees and
disbursements referable to the appeal, once again, this fact could have been supported by
exhibiting copies of the relevant receipt or receipts to the affidavit.

54. Additionally, if, as she now suggests, it is true that the appellants’ former attorneys-at-
law were each paid legal fees for work which was not performed and the real reason for
the delay is theirs and not the appellants, the Court would have expected such a serious
allegation to have been accompanied by some indication that the appellants had either
lodged, or would be lodging a complaint against the appellants’ former legal
representatives with the disciplinary committee of the Bar Association.
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55. It is all too easy, in our view, for applicants seeking an extension of time to seek to level
serious and unsupported complaints against their former legal representatives without
giving the attorneys-at-law concerned the opportunity to respond. Whether Rosina Smith
signed and swore the affidavit of compliance prepared by Messrs. J. Michael Saunders
Chambers in the full knowledge of the false representation it contained or whether she
only recently learned of the non-filing of the record as she now claims, it cannot be
denied that a false representation was, in fact made to the court. No attempt has been
made to apologize to the court for the deliberate falsehood other than to cast the blame on
the appellants’ former legal representatives.

56. Rosina Smith’s credibility has, in our view, been seriously undermined. As things stand,
this Court has before it an affidavit of compliance filed in July 2015 containing a
completely false representation regarding the timely filing of the record followed by two
subsequent and conflicting accounts filed in 2016 within months of each other, setting out
the reasons why the record was not in fact filed. In our view, none of the affidavits
satisfactorily explains the reasons why the record was not filed within the time fixed in
the Registrar’s order. In the end, we are satisfied that what has been placed before us on
this application are conflicting and completely vague and unsubstantiated explanations
for the non-filing of the record in this case.

57. In our view, the Court cannot permit or condone non-compliance with its orders or
directions or, we would add, the deliberate manipulation or circumvention of its rules,
particularly those which are intended to ready appeals for hearing and provide a timetable
for the preparation and filing of the record of appeal and the posting of the bond for the
due prosecution of the appeal. It need hardly be said that such orders and rules are in
place to ensure that the hearing and determination of appeals proceeds in a timely and
orderly manner.

58. The importance of adherence to time-tables provided for in rules of court has been
highlighted in numerous cases. We can do no better than to re-echo, with approval, the
sentiments expressed by Lord Denning, MR and Edmund Davies, LJ., in the  English
Court of Appeal decision in Revici v. Prentice Hall Incorporated [1969] 1 WLR 157 as
follows:

Per Lord Denning, MR -“Nowadays we regard time very differently
from the way they did in the 19th century. We insist on the rules as to
time being observed. We have had occasion recently to dismiss many
cases for want of prosecution when people have not kept the rules as
to time…Moreover (and this is important) not a single ground or
excuse is put forward to explain the delay…”

Per Edmund Davies, LJ. – “the Rules of the Supreme Court are there
to be observed; and if there is non-compliance (other than the
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minimal kind), that is something which has to be explained away… if
no excuse is offered, no indulgence is to be granted.”

59. While the foregoing comments were made in relation to time tables provided in rules of
court, they apply with equal force to timelines or other periods specified in a judgment,
order or direction which a court may have given for the doing of anything to which the
judgment, order or direction relates. In Joseph B Elkind v The Private Trust
Corporation Ltd et al SCCivApp No. 94 of 2015 we recently had occasion to consider
this matter and to issue a warning to the profession about the Court’s likely attitude to lax
practices in relation to timelines in general. We accordingly take this opportunity, once
again, to warn litigants and the profession at large that non-compliance with the timelines
fixed in the order of the Registrar made at the hearing of the Summons to settle the record
will not be taken lightly. The Court’s Rules and orders (particularly those relating to
time) are there to be observed, the goal being to ensure that the business of the Court is
conducted as expeditiously as possible so that successful litigants are not unduly deprived
of the fruits of the judgment they may have obtained in the court below.

60. Any delay or failure to comply with the time lines has to be explained to the Court either
on an application for restoration under rule 14(4) in cases where the appeal has been
dismissed; or alternatively, on an application under rule 9 for an extension of time. As
discussed earlier, either application will involve the exercise of the Court’s discretion and
an examination of relevant matters, such as the length of the delay which has transpired
and the reasons for the delay.

61. An applicant seeking the exercise of the court’s discretion who has been shown under
oath to have misrepresented facts to the court or given conflicting evidence or has been
unable to provide the court with a satisfactory explanation for non-compliance with the
court’s orders or rules, should not expect the court’s discretion to restore an appeal or to
extend time, to be exercised in their favour as if the restoration of an appeal or the grant
of an extension of time as the case may be, is as of right and the application merely
routine. As we indicated earlier, the question whether time should or should not be
extended in any particular case is entirely in the discretion of the court after weighing the
relevant factors.

62. As things stand, the appellants in this case have not provided us with a satisfactory
explanation for the delay in filing the record of appeal herein and furthermore, have not
explained to our satisfaction why a completely false representation was made to the court
in an affidavit of compliance filed in breach of the Rules.

63. Notwithstanding the absence of a satisfactory explanation in relation to the foregoing
matters, we turn briefly to consider the appellants’ prospects of success. During the
hearing there was some discussion between ourselves and Counsel for the respective
parties regarding whether the appellants’ prospects of success should be assessed based
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on the Notice of Appeal as originally lodged on 5th February, 2015; or whether we should
have regard to the substituted grounds of appeal for which leave to amend is also sought
in the Summons of 4th May, 2016 currently under consideration.

64. Although we have not yet come to consider the appellants’ application for leave to amend
the Notice of Appeal, we have determined that fairness dictates that we should
nonetheless have regard to the existing, as well as the proposed grounds of appeal
together with the arguments which have been advanced by Counsel for the parties as to
the appellants’ prospects of success. To do otherwise, might distort the view which we
ultimately take of the appellants’ chances of success on the appeal.

65. Counsel for the appellants, Mr. Martin submits that the appellants have a very high
probability of success because in his view, as will appear from the proposed grounds of
appeal, the judge in the court below misdirected himself on the critical matters of
determining firstly, whether the appellants had established a satisfactory documentary
title; and secondly, as to the degree and nature of the evidence of adverse possession
required under the Limitation Acts to oust such a title.

66. The appellants rely on section 3(3) of the Conveyancing and Law of Property Act, 1909
and a recital contained in a Conveyance dated the 4th day of May, 1970, made between
Thomas Edward Davis of the one part and Thomas Bertie Davis of the other part to the
effect that the seller was in possession of the land, for at least 30 years. The recital in the
1970 Conveyance, they contend, establishes that the appellants had a documentary title
going back to at least 1970 and a possessory title going back to at least 1940.

67. They therefore claim to be the parties with the oldest possessory and documentary title to
the land and say that they are to be presumed the documentary and possessory owners of
the land in question and the parties whose title had to be ousted under the 1874
Limitation Act. They specifically take issue with the Chief Justice’s finding at paragraph
30 of his written judgment that they had no documentary title to the land which was the
subject of the quieting action.

68. Mr. Martin further submitted that despite having adverted in paragraphs 100 through 103
of his judgment to the principles governing the concept of possession set out in Powell v.
McFarlane (1977) 38 P & CR 452; JA Pye (Oxford) Ltd v. Graham (2003) 1 AC 419;
Re Roman Catholic Apostolic of the Bahamas [1984] BHS J. No. 34 and New
Providence Development Company Limited v. Ferguson [2007] 2 BHS J No. 34, the
Chief Justice nonetheless misapplied the principles in dismissing the appellants’ claims
and granting certificates of title to the respondents and the other adverse claimants.

69. For his part, Counsel for the respondents, Mr. Wallace Whitfield submitted that the
appellants’ chances of succeeding were, in his view, not very good. He submitted that the
Court only had before it the Judge’s decision and the respective submissions for and
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against the application. Accordingly, in his view, the Court would be unable to assess the
appellants’ likelihood of success due to the absence of the record of appeal. He laid the
blame for this squarely at the feet of the appellants and urged that the absence of the
record ought not to operate to the detriment of the respondents.

70. We are satisfied that the availability of the record or a transcript of the proceedings in the
court below could assist an appellate court in evaluating the prospects of success of an
intended appeal. However, despite Mr. Wallace Whitfield’s submissions to the contrary,
we are equally satisfied that the unavailability of the record or transcript will not affect
our ability to evaluate the appellant’s prospects of success. In our view, the argument is a
non-starter since, as is well known, when the Court is considering an application to
extend the time prescribed in the Rules for the filing of an appeal, there is usually no
record of appeal available either and at that stage all the Court has before it to assist in
evaluating an appellant’s prospects of success are the intended grounds of appeal, the
respective submissions of Counsel and occasionally, the Judge’s written reasons.

71. The appellant filed an intended Notice of Appeal on February 5 2015; therein the
appellant proposes to contend that the learned trial judge erred in both law and fact. In
their view the judge disregarded pertinent pieces of evidence which established, in their
view, that the appellant was in possession of the property since 1990 and the mining
activities, which ground the basis of the issuance of the Certificate of Title, stopped in the
1970’s. The appellant further intends to assert that the learned judge ignored
documentary evidence that demonstrated the real location of the property and established
documentary title.

72. In relation to errors of law the appellant proposes to argue that the learned judge, “
omitted to reason or adequately rule on the issue of the effect of the consolidation in
respect to the running of time given that there has been 4 consolidations including the
initial filing in 1971.” He further erred in law, they contend in their proposed Notice of
Appeal, that “by not addressing the effect of a retrial of the matter and whether the entry
of the additional adverse claimants at a ‘retrial’ who did not appear in the matter of 16 of
1995 that was ruled on in 2008 was proper or supported in law in spite of the fact that of
the initial issue having been raised at the commencement of the retrial at which the Court
ordered that the matter proceed with all adverse claimants.”

73. A perusal of the judgment demonstrates that the appellant’s assertions have no substantial
merit. The learned judge carefully distilled the claims of each claimant and thoroughly
explains at paragraphs 25 – 30 of his judgment the reasoning behind his decision to hold
that the appellant did not have documentary title. There he states:

“25. There is absolutely no evidence, credible or otherwise, to
connect the two parcels of land conveyed to Rebecca Davis to
the land conveyed by Thomas Edward Davis to Thomas Bertie
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Davis ( and which was subsequently conveyed to High Hills).
Indeed it is unclear how the 6 ¾ acres conveyed to Rebecca
became 18 acres conveyed to Thomas Bertie Davis. It is most
significant that the conveyance from Thomas Edward Davis to
Thomas Bertie Davis of 8th May, 1970 does not recite any
history of any documentary title. It simple recites that
“Thomas Edward Davis has been undisturbed possession of
the hereditaments hereinafter described for over thirty years.

26. Moreover, there is no evidence to support the basic premise
of High Hills and Thomas Bertie Davis that Thomas Edward
Davis inherited any land from Rebecca Davis. High Hills relies
upon a Grant of Letters of Administration dated 25th May,
1977 [after the 1970 conveyance]. That grant is a grant in the
Estate of Rebecca Davis, who died on the 29th June, 1914, to
Thomas Davis Jr “the eldest lawful grandson and heir at law.”
The assertion which seems to have been accepted by the Court
is that Rebecca Davis died in 1914 and was survived by her
husband who died in 192 and a son, Thomas Davis, who died in
1974, and that Thomas Bertie Davis was therefore the eldest
lawful grandson of Rebecca Davis.

27. When the application for a grant of letters of
administration was first made in 1977, it only included one
parcel of land being 3 ¾ acres and that property was said to be
in the area of Sans Souci. This is clearly not the 12 acres that
comprise parcel A.

28. In 1980 Thomas Bertie Davis filed a supplemental oath
which listed 3 acres, “more or less”, bounded east by land
formerly the property of James Claridge and on the south by
land the property of one Ferguson and on the north by a road
known as the East West highway. This appears to have been an
attempt to claim land south of the highway which presumably
was part of Parcel B but that description of the land in the
grant in the Estate of Rebecca Davis is inconsistent with the
description of the land in the grant in the Estate of Rebecca
Davis is inconsistent with the description of the land that is the
subject of the 1970 conveyance.

29. There is another reason I am not satisfied that the property
which is the subject of this action, was any part of the property
in the 1971 conveyances. It is common ground that the Davis
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family lived north of the subject property in this action. They
lived in the Davis Street, area and it is in my judgment that the
property conveyed in 1871 was more likely that not in the area
that they lived.

30. I am not satisfied that Thomas Bertie Davis had any
documentary title to the land that is the subject of this action.
In the circumstances, neither does High Hill have any
documentary title.”

The appellant has supplied no cogent evidence or reasoning to displace the reasoning of
the Chief Justice. A similar level of analysis and reasoning was applied by the learned
judge to his conclusions re: the appellant’s purported possessory title; again the appellant
has failed to indicate any sound reason or provide any evidence that seriously challenges
the Chief Justice’s conclusions. In the circumstances, we are not persuaded that the
appellants’ prospects of success are particularly good.

74. As to the issue of prejudice, Mr. Wallace Whitfield adverted to paragraph 10 of the
affidavit of C. Wallace Whitfield filed on 9th May, 2016 which, he contended, provided
evidence in support of the prejudice experienced by the respondents who, he said, had
been unable to deal with the land pursuant to the order made in the court below due to the
appellants’ failure to prosecute the appeal in a timely manner. He urged the Court to
dismiss the appellants’ application to extend the time for filing and serving the record and
to dismiss the appeal with costs.

75. Also on the issue of prejudice, the Court adverted to the affidavit of Emily Augusta
Taylor filed on 12th July, 2016 in her capacity as the duly appointed attorney under a
Power of Attorney for and on behalf of Roger Lunn Taylor, the 3rd named respondent,
which set out the financial hardship and prejudice which her father, the 78 year-old Mr.
Taylor is undergoing by reason of the appellants’ delay in prosecuting the appeal in a
timely manner.

76. The affidavit places before us for our consideration in the exercise of our discretion, the
fact that following the grant by the learned Chief Justice of a certificate of title to Mr.
Taylor, and in the absence of a stay having been obtained by the appellants, the 3rd

respondent has since sub-divided the eastern portion of the property granted to him and
has entered into 3 agreements for sale of portions of the property to the third parties
named in the affidavit.

77. The affidavit also alerts the Court to the financial hardship and prejudice which the 3rd

respondent (a cancer patient) is likely to experience if the appellants’ delay is excused by
the exercise of our discretion to grant the appellants an extension of time in this matter, as
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he is unable to complete the sale of the subdivided lots unless the judgment of the court
below is brought to finality.

Conclusion and Disposition

78. Having considered the arguments for and against the application for an extension of time
and having balanced the relevant factors, we are not convinced that this is a fit and proper
case in which we should exercise our discretion to grant the appellants the extension of
time they seek to file the record of appeal.

79. In the result, we decline to exercise our discretion to extend the time for filing the record,
and dismiss the Summons of 4th May, 2016 since it is unnecessary to consider the
application for leave to amend the Notice of Appeal. In consequence, the appeal stands
dismissed with costs to the respondents to be taxed if not agreed.

_______________________________________
The Honourable Ms. Justice Crane-Scott, JA

80. I agree.

__________________________________
The Honourable Dame Anita Allen, P

81. I also agree.
_______________________________________

The Honourable Mr. Justice Isaacs, JA


