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Criminal appeal – Obstruction of justice – Conspiracy to commit obstruction of justice - Justice 

Protection Act  

The respondent and another were arraigned before the Magistrate’s Court #9 on the 26
th

 October, 

2015 for the offences of obstruction of justice and conspiracy to commit obstruction of justice. 

Following their arraignment the matter was adjourned on at least nine different occasions and 

transferred back and forth between three different magistrate’s courts.  On at least one occasion 

the cause of the adjournment was because the virtual complainant (VC) had been shot and was 

hospitalized. The prosecutor was asked to provide proof of this fact and though it was said that 

proof of hospitalization was forthcoming it was never provided. The accused were eventually re-

arraigned on a single count of obstruction of justice and the 9
th

, 10
th

 and 11
th

 May, 2016 were set 

as substantive trial dates.  

On the 9
th

 May, 2016 none of the prosecution witnesses appeared and on the 10
th

 May, 2016 only 

one witness out of the prosecution’s ten witnesses appeared; that witness was not the VC. The 

prosecutor requested to start with that witness and adjourn to the next day, not for trial, but for 

mention. As the magistrate was unprepared to grant a further adjournment, after hearing counsel 

for both sides, the matter was dismissed for want of prosecution and both accused persons were 

discharged. The appellant sought to appeal the decision of the magistrate to dismiss the matter 

for want of prosecution.  
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Held: appeal dismissed. 

Counsel for the appellant submitted that magistrates have no inherent jurisdiction to dismiss 

cases for want of prosecution. Rather, their power to dismiss a case could only be derived from 

sections 195, 197, 203 and 257(7) of the Criminal Procedure Code Act (CPC). According to the 

appellant, none of those situations were applicable in the present case. Further, she submitted 

that the magistrate exercised her discretion to dismiss the case for want of prosecution 

erroneously. On the other hand, the respondent submitted that none of the numerous 

adjournments were the fault of the respondent or her co-accused. He submitted that the VC never 

appeared on the day of dismissal and that the witness that did appear was merely a formal 

witness. In essence, the respondent submitted that the magistrate made no error of law in 

exercising her discretion to dismiss the matter. 

Where the Crown was unable to produce the VC before the Court it was disingenuous for them 

to assert that the magistrate had no ability to dismiss the action. In the Court’s view the presence 

of Crown Counsel before the Court with excuses and promises did not take them out of the realm 

of sanctions available to the magistrate. Regard must be had to the continued absence of the VC 

and the adjournments previously granted for the Crown to produce medical reports to verify their 

claim that the VC was ill; also, to the fact that the proof was never produced, nor was there any 

explanation proffered by the Crown for the failure to do so. This conduct was untenable and the 

magistrate ought not to be expected to tolerate such conduct.  In the circumstances the Court did 

not find that the learned magistrate exercised her discretion wrongly by dismissing the matter for 

want of prosecution. The court was entitled to dismiss or stay the proceedings to ensure that its 

process was not further abused.  

Ebrahim, R (on the application of) v Feltham Magistrates’ Court & Anor [2001] EWHC Admin 

130 applied 

 

 

 

REASONS FOR DECISIONS 

 

 

Delivered by the Honourable Mr. Justice Evans, JA (Actg.): 

 

BACKGROUND: 

 

1. The respondent, along with a co-accused, was charged with one count of obstruction of 

justice contrary to section 4(d) of the Justice Protection Act Chapter 64A and one count of 

conspiracy to commit obstruction of justice contrary to section 89(1) and 4(D) of the Justice 

Protection Amendment Act. 

 

2. Both accused were arraigned in Magistrate Court #9 before Chief Magistrate Joyann 

Ferguson-Pratt on the 26
th

 October, 2015 at which point the matter was adjourned to the 23
rd

 

November, 2015. 
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3. On the 23
rd

 November, 2015 both accused appeared before Court #9 at which time the matter 

was further adjourned to the 8
th

 December, 2015 for fixture. 

 

4. Both accused appeared before Court #9 on the 8
th

 December, 2015 at which point the 

Magistrate in Court #9 indicated that the matter would be transferred to Court 11 for fixture 

on the 7
th

 January, 2016. 

 

5. On the 7
th

 January, 2016 both accused appeared in Court #11, however the magistrate for that 

Court was out of the jurisdiction, and the parties were informed by the prosecutor of that 

Court that they were to return on the 15
th

 February, 2016 for trial before Court #11. 

 

6. On the 15
th

 February, 2016 both accused appeared before Court #11 with the view that trial 

was to commence on that date, however they were informed by the prosecutor that the trial 

would be heard before Court #8 on that same day. Both accused along with their respective 

Counsel appeared before Court #8 at which time the prosecution was unable to commence 

the trial as the prosecutor indicated that the virtual complainant (VC) had been shot and was 

unable to appear at which point Docket #2475 was adjourned to the 20
th

 April, 2016 and 

Docket #2476 was adjourned to the 14
th

 July 2016. 

 

7. On the 2
nd

 of March, 2016 both accused along with Counsel, and the prosecution appeared 

before Court #9 and were informed by The Chief Magistrate that the matter was transferred 

to Court #8 without her knowledge and that she would now hear the matter. The dates of the 

20
th

, 21
st
 and 22

nd
 April, 2016 were agreed by all parties to commence the trial. The 

prosecutor also indicated that he would produce the medical certificate of the VC the 

following day, i.e., the 3
rd

 March, 2016. The matter was then adjourned to the following day. 

 

8. On the 3
rd

 March, 2016 all parties concerned appeared before Court #9 and the prosecutor 

advised the court that they required a further adjournment to the 7
th

 March, 2016 for proof of 

hospitalization of the VC. 

 

9. On the 8
th

 March, 2016 the prosecution advised that the prosecutor who had carriage of the 

matter was appearing before the Court of Appeal and the matter was stood over to the 9
th

 

March, 2016. 

 

10. On the 9
th 

March, 2016 all parties concerned appeared before Court #9. The prosecutor 

advised that the dates of the 20
th

 to the 22
nd

 April, 2016 were not convenient as he was to 

appear before the Supreme Court on those dates. The Chief Magistrate inquired if there were 

other capable counsel who would be able to appear on the April dates; however the 

prosecutor was adamant that he prosecute the matter. Counsel for the defence submitted that 

they wished for the dates to remain. The Chief Magistrate then indicated that the accused 

would not be able to appear before her once the matter commenced. Nevertheless, the Chief 

Magistrate accommodated the prosecutor by setting dates proposed by him to the 9
th

, 10
th

 and 

11
th

 May, 2016. 

 

11. Sometime after the 9
th

 of March, 2016 all parties appeared before Court #9 and were advised 

that the Chief Magistrate would no longer be able to hear the matter as she would be serving 
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in a different capacity somewhere else on the dates set for the trial. She then further advised 

that she would be transferring the matter to Court #10. The matter was adjourned to the 29
th

 

April, 2016 before Magistrate Carol Misiewicz. 

 

12. On the 29
th

 April, 2016 all parties appeared before Court #10. The accused were re-arraigned 

on the single count of obstruction of justice as the charge relating to conspiracy was 

previously withdrawn. It was agreed by all parties that the dates of the 9
th

 to the 11
th

 May, 

2016 would be maintained as substantive trial dates. 

 

13. On the 9
th

 May, 2016 all parties appeared before Court #10; no witnesses were present for the 

prosecution. 

 

14. On the 10
th

 May, both accused appeared before Court 10; one witness was present out of ten 

and that witness was not the VC. The prosecution requested to start with that witness and 

adjourn to the next day, not for trial but merely for mention. The magistrate was not prepared 

to grant a further adjournment and as such the magistrate, after hearing counsel for both 

sides, dismissed the matter for want of prosecution and discharged both accused persons. 

 

THE APPEAL 

 

15. The appellant filed a Notice of Appeal on the 12
th

 May, 2016 and the single ground of appeal 

was stated in the following terms: 

 

“TAKE FURTHER NOTICE that the ground of appeal is that 

the decision of the learned magistrate is erroneous in point of 

law because the discretion to dismiss a charge must be 

exercised in accordance with section 195 of the Criminal 

Procedure Code, Chapter 91 and since counsel for the 

complainant and two witnesses were present and prepared to 

proceed the learned magistrate acted unreasonably in the 

Wednesbury sense when she dismissed the charge. 

 

AND TAKE FURTHER NOTICE that Counsel for the 

Appellant herein in accordance with section 15 subsection (1) 

paragraphs (a) and (d) of the Act, hereby prays for the decision 

of the learned magistrate to be set aside and the matter 

remitted to a different magisterial court for trial”. 

 

16. The appeal came on for hearing before us on the 9
th

 July, 2018 and, after hearing submissions 

from Counsel, we dismissed the appeal and promised to provide our reasons in writing which 

we now do. 

 

CASE FOR THE APPELLANT 

 

17. Ms. Linda Evans, Counsel for the appellant, in the written submissions submitted that 

Magistrates Court’s in The Bahamas were created by statute and their jurisdiction is derived 
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from section 3 of the statute that created them, namely the Magistrates Act, Ch. 54. Under 

that provision their jurisdiction includes the authority to hear and determine matters in 

accordance with the provisions of the Criminal Procedure Code Act (CPC). It follows, she 

contended, that criminal proceedings over which a magistrate is presiding must be conducted 

in accordance with the provisions of the CPC which confers jurisdiction on magistrates to 

dismiss criminal proceedings under any of four situations which are found at sections 195, 

197, 203 and 257(7) respectively 

 

18. Section 195 of the CPC provides that: 

 

“195. If, in any case which a magistrate’s court has jurisdiction 

to hear and determine, the accused person appears at the time 

and place appointed in the summons for the hearing of the 

case, or is brought before the court under arrest, then, if the 

complainant, having had notice of the time and place 

appointed for the hearing of the charge, does not appear, either 

in person or by a legal practitioner or other person authorised 

to represent him, the court shall dismiss the charge, unless for 

some reason the court shall think proper to adjourn the 

hearing of the case to some other date, upon such terms as it 

shall think fit, in which event it may, pending such adjourned 

hearing, either admit the accused to bail or remand him in 

custody, or take such security for his appearance as the court 

shall think fit.” 

 

19. Section 197 is in the following terms: 

 

“197. If at the time and place appointed for a trial under this 

Part of this Code neither party appears, the court may dismiss 

or adjourn the case as shall seem fit”. 

 

20. Counsel also referred to section 203 which is in the following terms: 

 

“203. At the close of the evidence in support of the charge, the 

court shall consider whether or not a sufficient case is made 

out against the accused person to require him to make a 

defence, and if the court considers that such a case is not made 

out the charge shall be dismissed and the accused forthwith 

acquitted and discharged”. 

 

21. Section 257(7) provides as follows: 

 

“257. (7) Notwithstanding anything to the contrary in any law, 

the fact that there is pending before a magistrate preliminary 

inquiry proceedings against an accused person in respect of the 

same alleged offence for which a bill of indictment is sought 
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shall not preclude a judge from entertaining an application 

under section 256 if no evidence has begun to be taken in those 

proceedings before the magistrate who shall dismiss those 

proceedings upon being informed of the application before the 

judge”. 

 

22. It was the position of the appellant that none of these provisions, contained in the CPC, 

provide a magistrate with the discretion to dismiss an action in the circumstances of the 

present case. Counsel went further to say that conspicuously absent from the provisions of 

the CPC is the power to dismiss proceedings for want of prosecution in circumstances where 

the VC is not the first witness to testify because he is not within the precincts of the court. 

Therefore, the discretionary power, if it exists, of a magistrate to dismiss proceedings for 

want of prosecution, apart from the provisions cited, has no statutory basis. 

 

23. Ms. Evans further submitted that apart from the provisions cited a magistrate has no statutory 

basis to dismiss a pending action before him. She further contended that any discretion which 

is or had been vested in the courts at common law cannot apply to magistrates. She argued 

that since the CPC specifies the scenarios under which proceedings must or should be 

dismissed, which are limited to the non-appearance of the parties or failure to adduce a prima 

facie case, the common law has been altered. 

 

24. Counsel for the appellant, in the alternative, submitted that even if the CPC had not altered 

the common law, none of the principles to which a court is required to direct its mind were 

present. She said that counsel for the respondent did not ground their application for 

dismissal on any of these principles but rather relied on the non-appearance of the VC only. 

Therefore, she concluded that if the learned magistrate had discretion to dismiss the 

proceedings for want of prosecution apart from statute, it is clear that in the circumstances of 

the case she exercised it erroneously when she dismissed the proceedings against the 

respondent and her co-accused. She argued that this is evident in that less than 6 months after 

arraignment, on the two of three agreed trial dates the learned magistrate discharged the 

respondent after dismissing the proceedings for want of prosecution without allowing 

counsel for the appellant to adduce evidence from the two witnesses that were present and 

prepared to testify. 

 

25. Ms. Evans further contended that Counsel for the respondent did not cite any legal authority 

in support of their application while counsel for the appellant at trial directed the attention of 

the learned magistrate to section 195 of the CPC. She submitted that it seemed that the 

provision was ignored since the learned magistrate did not refer to it in her ruling. As such, 

she argued, it seemed that the learned magistrate probably acted under the assumption that 

she had, as part of her inherent jurisdiction, the power to dismiss proceedings for want of 

prosecution. 

 

26. Counsel acknowledged that if a final adjournment had been given and on the adjourned date 

the prosecution failed to adduce a prima facie case, then the learned magistrate could act 

under section 203 of the CPC to dismiss the charge. However, he submitted that this was not 

the case and this is not what was done. 
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CASE FOR THE RESPONDENT 

 

27. Mr. Ducille, Counsel for the respondent, contended that the numerous delays, and a lack of a 

satisfactory explanation of the same, in the Court below, none of which were the fault or at 

the request of the respondent or her co-accused, required that the magistrate dismiss the 

matter. He noted that the dismissal came after no less than eleven appearances before the 

Court, with not one witness being called on behalf of the prosecution to give evidence or to 

advance or even commence the case. 

 

28. Counsel noted that the VC never appeared on any occasion and on the day the matter was 

finally dismissed the one witness that did appeared was a formal witness. He took issue with 

the appellant’s assertion indicated in the Notice of Appeal which, he said, incorrectly states 

that two witnesses were present on the last occasion when the matter was finally dismissed. 

There was, he said, only one witness. 

 

29. Finally, Mr. Ducille contended that the magistrate made no error in law by exercising her 

discretion to discharge the respondent as the law provides for the exercising of said 

discretion. He further contended that the magistrate acted in a very reasonable manner after 

assessing the history of the matter and before making a decision to dismiss the matter and 

that no part of her decision was in any way unreasonable. 

 

FINDINGS AND CONCLUSIONS 

 

30. A review of the transcripts provided by the Magistrate’s Court reflects not only that there 

were many adjournments but that the VC never appeared on any occasion before the Court. It 

was significant that on the 2
nd

 March, 2016 when the dates were set for the trial to take place 

on the 20
th

 – 22
nd

 April, 2016 the magistrate advised that she would not “accept delays from 

any side” and added that the matter “must be expedited.” Crown Counsel then noted that the 

VC was hospitalized for a three month period. Counsel was then directed by the magistrate to 

provide a medical certificate to verify this assertion and Counsel then promised to provide 

the same “as soon as tomorrow.” 

 

31. On the 3
rd

 March, 2016 the matter was called again and another prosecutor was present who 

again asserted that the VC was in hospital having been shot. However, no medical certificate 

was produced, notwithstanding the earlier promise. The magistrate nevertheless acceded to 

the Crown’s request for an adjournment to allow for the production of proof of the 

hospitalization of the VC. The matter was adjourned to the 8
th

 March 2016. 

 

32. After several other adjournments the issue of the absence of the VC and the consequential 

medical certificate was again raised on the 9
th

 May, 2016.On that date the prosecution, again, 

had no witnesses available and were again asked to provide a medical certificate for the VC. 

The response of the prosecutor was astonishingly to ask the magistrate for the “relevance of 

the medical report for VC”. However, the magistrate’s response was both patient and 

instructive as follows: 
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“It is relevant because no witnesses, and a request was made 

for final adjournment. Absence of Virtual Complainant 

suggests that V.C is not interested.” 

 

33. Counsel’s response was that he was “unable to say reason for non-appearance of the VC” 

The matter was the adjourned to the following day the 10
th

 May, 2016. 

 

34. On the 10
th

 May, 2016 the prosecutor appeared and proposed to call one D/Sgt. 205 Darrell. 

Objection was taken to this witness being called whereas the VC was still not present. When 

asked by the Court to respond the magistrate’s notes reflect the following exchange between 

Crown Counsel and the Court: 

 

“A.A - Order in which to call is not a matter to counsel. VC is 

not on outside, have spoken to him, prepared to address later. 

Made enquiries to whether he wished to proceed with matter. 

VC has not been summoned. No legal provision precluding the 

prosecution to begin without VC. Not certain if he will be 

present for tomorrow; will speak with him when leave court. 

Even if VC comes tomorrow Sgt Coakley is ill, and unavailable 

for tomorrow. 

 

Court - When will VC be able to testify? 

 

AA - VC is out of hospital but doing therapy. 

 

Court - Not very helpful on issue of medical for VC. Not 

provided court with anything. Not appropriate for Counsel to 

say he spoke with the VC and he advised certain things. Do not 

have VC, officers can always be available.” 

 

35. It was in the above circumstances that the learned magistrate, after hearing submissions from 

the parties, dismissed the charges against the respondent. In her written ruling dated the 20
th

 

May, 2016 the learned magistrate sets out her reason for the dismissal as follows: 

 

“On 9th May both Defendants appeared, with their respective 

counsel. There was no appearance of any prosecution 

witnesses. Of the ten (10) witnesses listed on the docket, save 

for Virtual Complainant (VC), all of the witnesses were Police 

Officers. Crown Counsel provided an explanation of the 

absence from Court of only two out of the ten witnesses as 

follows: 

 

> D/C 2688 Coakley —out with the ‘flu; 

> D/Insp. Michael Johnson — unavailable. 
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Mr. Gomez QC mentioned that the VC had earlier in the 

proceedings been said to be under medical care, at which point 

Mr. Armbrister offered that the VC had suffered gunshot 

wounds in February, and would at that time (in February) 

have been physically unable to attend court. The Prosecution 

asked for the matter to be adjourned to ‘tomorrow’ i.e. 10 May 

2016. Mr. Armbrister was not able to say at that time how 

many witnesses he would have available at the adjournment on 

10th May, nevertheless I granted the application. 

 

The next day, 10th May, there was one, merely formal witness, 

present for the prosecution. Again the VC was not present and 

there was no indication of the reason why. Further, it appeared 

that Crown Counsel had spoken with the VC. The purport or 

result of that conversation was not communicated to the court. 

All that was offered by the Crown was that no formal 

summons had been served on the VC, and application was 

made to again adjourn the case to 11th May, this time Mr. 

Armbrister asked for it to be set for mention. Mr. Ducille 

objected to the Crown proceeding in circumstances where the 

case could not be advanced, and applied for the case to be 

dismissed. His submissions were adopted by Mr. Gomez, QC, 

who added that the matter had been set down for some weeks 

prior, that no steps had been taken by the Prosecution to have 

any summonses served, nor were steps taken following 

yesterday’s hearing to correct it. He objected to the matter 

being set for mention. 

 

Given that Crown Counsel was obviously in communication 

with the VC, the fact that no summons had been served on him 

was of no moment. No medical report was produced indicating 

that the VC was unfit to attend court, no explanation for his 

non-appearance. 

 

Accordingly I refused the application for any further 

adjournment and dismissed the case for want of prosecution”. 

 

36. In the circumstances of this case where the Crown was unable to produce the VC before the 

Court it was disingenuous for them to assert that the magistrate had no ability to dismiss the 

action. In our view the presence of Crown Counsel before the Court with excuses and 

promises did not take them out of the realm of sanctions available to the magistrate under 

section 195 of the CPC. This was a clear case where the VC in the case was not present, 

notwithstanding that the matter was called before the Court according to the respondent (and 

not disputed by the appellant) no less than eleven times. 
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37. It was appalling that the Crown did not produce a medical certificate to the Court, 

notwithstanding the promise by Counsel to do so. It was also significant that Crown Counsel 

also admitted to being in communication with the VC. Counsel further admitted that during 

that conversation he had enquired of the VC as to whether he desired to proceed with the 

matter. However, Counsel did not see fit to advise the Court as to the response which he 

received to that question. Finally, as seen from the exchange with the Court, Counsel, 

although seeking an adjournment, could not say whether the VC would be present and 

admitted that they had yet to serve the VC with a summons.  

 

38. In the circumstances, we did not find that the learned magistrate exercised her discretion 

wrongly when she dismissed the proceedings for want of prosecution. In our view the learned 

magistrate exercised great patience in the face of what could only be described as the Crown 

playing cat and mouse with the Court while they tried to persuade a reluctant complainant to 

attend Court.  In these circumstances the court was entitled, in our view, to dismiss or stay 

the proceedings to ensure that its process was not further abused. 

 

39. In the English case of Ebrahim, R (on the application of) v Feltham Magistrates’ Court 

& Anor [2001] EWHC Admin 130 the Court discussed the power of courts to protect its 

process as follows: 

 

“The jurisdiction of a court to stay criminal proceedings for 

abuse of process 

 

17. We think it may be helpful to restate the principles 

underlying this jurisdiction. The Crown is usually responsible 

for bringing prosecutions and, prima facie, it is the duty of a 

court to try persons who are charged before it with offences 

which it has power to try.  Nonetheless the courts retain an 

inherent jurisdiction to restrain what they perceive to be an 

abuse of their process…”   
 

40. The Court in Ebrahim, although indicating that this jurisdiction should only be used in 

exceptional circumstances, did indicate that it was important that the Court be able to 

maintain its integrity and public confidence. The Court identified two specific categories in 

which the jurisdiction can be invoked, namely:   

 

“18. …(i) cases where the court concludes that the defendant 

cannot receive a fair trial, and (ii) cases where it concludes that 

it would be unfair for the defendant to be tried…”  

 

However they were clear that by this articulation they did not intend to carry-out an 

exhaustive review of the jurisdiction. 

 

41. It is clear that a magistrate has discretion to either grant or refuse or refuse a request for an 

adjournment. In the circumstances of this case where there had already been many 

adjournments without any progress in the trial the exercise of her discretion to refuse an 
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adjournment was, in our view, reasonable. This must be viewed in the light of the continued 

absence of the VC. Added to this is the fact that the two previous adjournments were granted 

with the assurance / undertakings by the Crown to produce medical reports to verify their 

claim that the VC was ill. The report was never produced nor was there any explanation 

proffered by the Crown for the failure to do so. This conduct was untenable and the 

magistrate ought not to be expected to tolerate such conduct. 

 

42. In our view the fact that the magistrate did not expressly refer to Section 195 of the CPC in 

her ruling was not fatal as based on her reasons it is clear she had that provision in mind. In 

any event as we have found a Court must have the ability to prevent an abuse of its process. 

It must be accepted that it is an abuse to institute proceedings before the Court and not take 

any reasonable steps to progress the matter. This is especially where proceedings before the 

magistrate courts are intended to be summary in nature to ensure expedition. 

 

DISPOSITION 

 

43. It was for the above reasons that we dismissed the appellant’s appeal. 

 

 

     ________________________________________________ 

     The Honourable Mr. Justice Evans, JA (Actg.) 

 

 

 

     ________________________________________________ 

     The Honourable Mr. Justice Isaacs, JA  

 

 

 

     ________________________________________________ 

     The Honourable Mr. Justice Jones, JA  

 

 


