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Criminal Appeal – Armed Robbery – Conspiracy – Receiving  – Acquittal – Amendment 
- Voluntary Bill of Indictment – Sentencing – Unduly Severe – Criminal Procedure Code, 
Ch. 91 
 
The appellant was convicted of receiving and conspiracy to commit armed robbery and 
was consequently sentenced to 20 years imprisonment.  
 
Held (Allen, P dissenting in part):- appeal allowed in part, conspiracy to commit armed 
robbery conviction quashed,  sentence set aside , receiving conviction affirmed, matter 
remitted to Supreme Court for sentencing on receiving conviction 
 
per Allen, P 
 
As to the appellant’s complaint at paragraph 21 of the submissions there is no evidence 
that any Information was withdrawn during the committal proceedings and no nolle 
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prosequi was entered by the Attorney General in respect of the proceedings either in the 
Magistrate’s Court or the Supreme Court. Moreover, contrary to the appellant’s 
complaints in paragraphs 68 and 69 of his skeleton arguments, the original VBI and the 
amended VBI, each disclosed a true case; and was signed for and on behalf of the 
Attorney General. 
 
Section 150 of the Criminal Procedure Code (“CPC”) in subsection (1) allows the trial 
judge at any stage of a criminal trial to amend the information where it appears that the 
information is defective and the amendment is considered by the judge to be necessary to 
meet the circumstances of the case. This power is exercisable unless, having regard to the 
merits of the case the required amendments cannot be made without injustice. The court 
shall allow such amendments to be made upon such terms as to the court seems just. 
 
Subsection (2) of section 150 (above) requires a note of the order of amendment to be 
endorsed on the information which shall thereafter be treated as having been filed in the 
amended form for the purposes of all proceedings in connection therewith. 
 
In Jonathan Armbrister v Regina SCCr. App.232 of 2012 this complaint was fully 
addressed by Allen P., and Isaacs J.A. with the Court, distinguishing the cases of R v 
Clarke and another [2008]2 All ER 665, and Rv Morais  [1983] 3 All ER 161; and 
applying  R v Leeks EWCA Crim.1612 and for the reasons expounded therein this ground 
fails.  
 
While I agree with the Justices of Appeal in Ferguson v R [1989-90] 1 LRB 522 that the 
House of Lords in Regina v Shannon [1975] A.C. 717 did not speak with one voice as to 
the abrogation of the common law rule, every member of the court, nevertheless 
performed an in depth analysis of the history of the rule and its impact on the law and 
practice in respect of joint trials. Each judge negatively described the rule, and used 
adjectives like absurd, inconvenient, unjust, irrational, technical, and anachronistic, 
among others. More particularly, Lord Simon of Glaisdale asked the pertinent question, 
namely why should there be different directions required of a judge in joint conspiracy 
trials and in joint trials generally; and I agree with him that it is undesirable, and indeed 
unjust that the jury should either have to shut their eyes to part of the evidence or to run 
the risk of convicting B on evidence which is inadmissible against him. 
 
Moreover, the authority the Court of Appeal followed, namely Dharmasena v R was 
justifiably criticized by their Lordships in Shannon. I do not therefore agree with the 
Court in Ferguson that the decision in the House of Lords in Shannon did not expressly 
differ from the Privy Council’s decision in Dharmasena, and therefore that they were not 
obliged to follow the House of Lords rather than the Privy Council on a question of 
English Law.  
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The Court distinguished the case of Negro v Pietro’s Bread Co (1933) OR 112, which is 
authority for the rule that a decision of the Privy Council is binding only on the courts of 
the territory from which the appeal emanated, from that of Fatuma Binti Mohamed Bin 
Salim Bakhshuwen v Mohamed Bin Salim Bakhshuwen [1952] AC 1 in which it was 
recognized that a decision of the Privy Council in an appeal from India on a question of 
Mohammedan law was binding in Zanzibar. In my view, Bakhshuwen is special on its 
facts and the general rule is as stated in Negro v Pietro’s Bread Co; namely that a 
decision of the Privy Council is binding only on the courts of the territory from which the 
appeal emanated 
 
Inexorably, the court in Ferguson also discounted the application of section 3 (3) of the 
Penal Code which provides: “…in the interpretation of this Code, a court shall not be 
bound by any judicial decision or opinion on the construction of any other statute, or of 
the common law, as to the definition of any offence of any element of the offence.” 
 
I agree that the common law conspiracy rule embedded as part of the law for many years, 
does not change the definition of conspiracy or any of the elements of the statutory 
offence of conspiracy, and that the decisions which perpetuated the rule are not affected 
by rule 3(3). However, that is precisely why it is open to this Court to change the practice 
of directing juries to bring in equal verdicts without consideration of the cogency of the 
admissible evidence against each conspirator in joint conspiracy trials. The rule does not 
change the statute law of conspiracy, and affects only the practice. 
 
Suffice it to say, that in my view the court was wrong in finding that the Privy Council in 
Dharmasena restated and reaffirmed the common law rule for joint trials, wrong to follow 
it; and was wrong in determining that it is binding on The Bahamas. The Parliament of 
The Bahamas ought to take up the cudgel, and put the application of the common law 
rule of conspiracy to The Bahamas beyond all doubt by enacting legislation like the 
English have done to modernize the law, and to prevent any further absurdity and 
injustice. 
 
Section 116 of the Penal Code, sets out general rules relating to imprisonment, and 
subsection (1) thereof declares that where a crime declared by the Code or by any other 
statute to be a felony, and the punishment for it is not specified, a person convicted 
thereof shall be liable to imprisonment for seven years. This provision does not apply to 
the offence of conspiracy to commit armed robbery with a firearm, since section 339 of 
the Code, specifically imposes a maximum sentence of life imprisonment for armed 
robbery with a firearm; and when read together with section 90, it is clear that the 
maximum sentence for conspiracy to commit the offence which was in fact committed 
would be life imprisonment. 
 
In my view there was no wrong principle relied on by the learned judge in imposing the 
sentence; and given the circumstances of the offence and those of the offender, I am 
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satisfied that 20 years’ imprisonment for this offence is not unreasonable; and is not so 
severe as to be out of the realm of the sentences which have been previously imposed for 
the offences in like circumstances. 
 
There is no lurking doubt in my mind as to the safety of the conviction; and indeed there 
was no irregularity in the trial which substantially affected the merits of the case. The 
conviction should therefore be affirmed. Similarly, for the reasons given, I would not 
interfere with the sentence imposed on the conviction; and would also affirm the 
sentence. 
 
Dharmasena v R [1951] AC 1 considered 

Fatuma Binti Mohamed Bin Salim Bakhshuwen v Mohamed Bin Salim Bakhshuwen 
[1952] AC 1mentioned 

Guerrero and another v The Commissioner of Police [1989-90] 1 LRB 1 adopted 

Jonathan Armbrister v Regina SCCr.App.232 of 2012 followed 
Longman (1980) 72 Cr. App R 121 mentioned 

Negro v Pietro’s Bread Co (1933) OR 112 mentioned 

R v Clarke and another [2008]2 All ER 665 mentioned 
R v Ferguson [1989-90] 1 LRB 522 distinguished 

R v Leeks EWCA Crim.1612 mentioned 

R v Morais [1983] 3 All ER 161mentioned 
R v Shannon [1975] A.C. 717considered 

 
per Isaacs, JA 
 
I have read in draft the decision of the learned President and I agree with her conclusion 
that the information on which the appellant was tried was valid. I also agree with the 
disposition that the appellant’s case be remitted to the Supreme Court for the trial judge 
to sentence him for the offence of receiving. Unfortunately, for the brief reasons to 
follow, I am unable to agree that the Court, differently constituted, fell into error when it 
decided the case of Ferguson v R [1989-90] 1 LRB 522. I am satisfied that Ferguson was 
correctly decided and the appellant’s appeal of his conviction for conspiracy to commit 
armed robbery must be allowed, the conviction quashed and the sentence set aside 
because of the acquittals of his co-accuseds. 
 
In my view, section 89 requires a meeting of the minds to disclose an agreement either by 
words used or actions; and, as Malone, Sr. J stated in Guerrero and another v The 
Commissioner of Police [1989-90] 1 LRB 1, “since a man cannot agree with himself and 
the participation of two or more persons must be in pursuance of a common purpose the 
statutory offence of conspiracy under our law requires a meeting of minds of two or 
more.” 
 



5 
 

The appellant’s co-accuseds were all acquitted. Curry on a directed acquittal during the 
trial; and Armbrister, on appeal. No one remained for him to agree with. It is not lost on 
me that the particulars in the amended indictment alleged that the appellant conspired 
with Armbrister and another. However, it could not seriously be contended that the 
“another” was anyone other than Curry. So since Curry and Armbrister have both been 
acquitted, the appellant, in line with Ferguson, must also be acquitted. 
 
I join with the learned President’s exhortation for Parliament to enact legislation like the 
English have done to provide clarity in relation to this area of the law of conspiracy. Until 
then, however, it is my view that the law expressed by this Court in Ferguson remains the 
same. 
 
R v Shannon [1975] A.C. 717considered 

Guerrero and another v The Commissioner of Police [1989-90] 1 LRB 1 considered 

R v Ferguson [1989-90] 1 LRB 522 followed 
 
Per Crane-Scott, JA 
 
Notwithstanding that the rule has been criticized by the House of Lords in R v Shannon 
[1975] A.C. 717 as anachronistic, irrational and absurd, it remains the law in this 
jurisdiction and it is not for us on this appeal to say that Ferguson was wrongly decided. 
In this regard, I agree with the view expressed in the judgments of both the learned 
President and my brother Isaacs, JA, that Parliamentary intervention will be necessary to 
modernize and bring clarity to this particular aspect of the law of conspiracy. Until the 
common law rule is abrogated by statute, I must agree with the view expressed by Isaacs, 
JA, that since the co-conspirators, Curry and Armbrister have both been acquitted, the 
appellant, must also be acquitted. 
 

Dharmasena v R [1951] AC 1 mentioned 

R v Ferguson [1989-90] 1 LRB 522 mentioned 

R v Shannon [1975] A.C. 717mentioned 
 

______________________________________________________________________ 
 

J U D G M E N T  
______________________________________________________________________ 

 

Judgment Delivered by her Ladyship, Madam Justice Dame Anita Allen : 

1. Sometime before noon on Sunday 22 May 2011, two armed men robbed the 

John Bull store on Bay Street. Officers 3379 Gilbert and 3488 Peters were first 
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on the scene; and when they arrived, they observed the men get into a 

champagne - coloured Honda car, and drive away.  

 

2. The appellant, Jasper Curry, and Jonathan Armbrister were subsequently 

arrested and charged with offences in connection with the robbery.  

 

3. The prosecution’s case was that the three men being concerned together and 

armed with an AK-47 and a hammer, held up John Bull, smashed the 

showcase, and robbed them of a number of Rolex watches, which were 

subsequently, allegedly found in the possession of Armbrister and the 

appellant. 

 

4. The evidence adduced by the prosecution in support of the case against the 

three men consisted of statements by Curry and the appellant who admitted 

being involved in a plan to rob John Bull. The appellant also admitted to 

having two of the Rolex watches in his possession.  

 

5. In that regard, the appellant admitted in his record of interview that some three 

days after the robbery, he had a bag containing two gold Rolex watches, which 

he said were given to him by ‘J.J’. The watches, allegedly, had John Bull tags 

on them and serial numbers which were purportedly traced to watches owned 

by John Bull. 

 

6. In relation to Jonathon Armbrister, the only admissible evidence against him 

came from his aunt, Annalee Huyler, who said he borrowed an orange handled 

hammer from her the day before the robbery. A hammer of that description 

was found in the smashed showcase at John Bull following the robbery, 

however, when tested on cross-examination, Annalee said that the hammer 

shown to her ‘looked like’ the hammer she loaned Armbrister. 

 

7. The three men were tried by jury before Charles J. in the course of which a 

voir dire was held to determine the voluntariness and admissibility of the out of 

court statements attributed to the appellant and Curry. At the end of the voir 

dire, the learned judge excluded the statement of Jasper Curry, but admitted the 

appellant’s statement.  

 



7 
 

8. Subsequently, Jasper Curry was acquitted on the direction of the learned judge 

as the statement was the only evidence against him. The trial continued against 

Jonathon Armbrister and the appellant. 

9. After an extremely long trial, Armbrister and the appellant were both convicted 

of conspiracy to commit armed robbery. The appellant was further found guilty 

of receiving. The jury however was unable to reach a verdict on the charge of 

receiving against Armbrister, and he was ordered retried on that charge. They 

were both acquitted of the offences of armed robbery, and causing damage. 

  

10. The appellant was sentenced to 20 years’ imprisonment on the conspiracy 

conviction; but has yet to be sentenced on his conviction for receiving. That 

sentencing was instead adjourned by the learned judge to await the retrial of 

Armbrister on the receiving charge. I am at a loss as to why this course was 

adopted by the learned judge.  

 

11. The appellant’s appeal against his convictions was originally filed on 27 

November 2012, and contained ten grounds of appeal. However, in his 

amended Notice of Appeal filed thereafter, he discontinued his appeal against 

the charge of receiving, and reduced his grounds of appeal to six. 

 

12.  As regards the abandoned appeal against the receiving conviction, that appeal 

is dismissed, and the conviction is affirmed. The appellant should be sentenced 

for that conviction forthwith for there was no good reason for deferring 

sentencing for that conviction for what has now been more than five years.  

 

13. The six grounds of appeal in the Amended Notice of Appeal are: 

“1. That under all the circumstances of the case, the   verdict was 

unsafe and unsatisfactory. 

2. That evidence was wrongly rejected or inadmissible evidence 

was wrongly admitted. 

3. That the verdict was unreasonable or could not be supported 

by the evidence. 

4. That some specific illegality or irregularity, other than 

hereinbefore mentioned, substantially affecting the merits of the 

case was committed in the course of the trial. 
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5. That the sentence passed was based on a wrong principle of 

law. 

6. That the sentence passed was unduly severe.” 

14. Under each of the above statutory grounds, several complaints were raised. 

However, following the disposition of Jonathan Ambrister’s appeal by this Court 

on 31 August 2017, by which he was acquitted of the offence of conspiracy to 

commit armed robbery, only three matters of complaint were pressed.  

15. The first is whether the information on which the appellant was tried was 

valid; secondly, whether the appellant’s conviction for conspiracy can stand in 

light of the acquittal of Armbrister; and the third is whether the sentence of 20 

years’ imprisonment was based on a wrong principle of law, or was unduly severe.  

16. In regard to the first issue, the appellant claims, inter alia: 

“21.The learned judge permitted the trial to proceed on an 

Information which had been withdrawn during the committal 

proceedings; 

67.The learned judge permitted the trial to proceed when it was 

clear that there was no lawful indictment before the Court; 

68. Further, or in the alternative, the Learned Judge permitted 

the trial to proceed when it was clear that there were two 

separate Indictments before the Court with respect to the same 

incident, at the same time involving the identical parties;  

69. The Learned Judge allowed the Prosecution to proffer a 

second Voluntary Bill of Indictment, number 180B/8/2011, when 

Indictment number 180A/8/ 2011 had been subject of a Nolle 

Prosequi and number 180/8/2011 was still before the Court.” 

17. Before delving into the issues raised under this ground, I think I should first set 

out what I understand to be the position which maintained relative to the filing of 

the Voluntary Bill of Indictment No. 180/8/11, and the subsequent amendments 

made to the particulars of the offences charged therein which were incorporated in 

VBI No. 180/8B/11 and on which the jury returned its verdict. 

18. As I understand it, all three men, Collins, Curry and Armbrister, were charged 

before the magistrate on 27 May 2011, with being concerned together and with a 
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common purpose, and did conspire together to commit the offence of armed 

robbery; and that they being concerned together and while armed with an 

offensive instrument and a hammer robbed Dorothy Marshall of 12 Rolex 

watches, the property of John Bull.  

19. Armbrister was further charged with receiving four Rolex watches the property 

of John Bull; the appellant was further charged with receiving two Rolex watches 

the property of John Bull; and Curry and the appellant were charged with 

intentionally and unlawfully causing damage to 75 Rolex watches, and a John Bull 

showcase while being concerned together.  

20. The matter was adjourned to 20 June 2011 for the presentation of the 

Voluntary Bill of Indictment (VBI); and on 31 August 2011, VBI No. 180/8/11 

was filed in the Supreme Court mirroring the charges set out above and to which 

the three had pleaded before the magistrate. All three accused men were arraigned 

on that VBI, and pleaded not guilty.  

21. There was originally some confusion as to whether there was also a VBI 

numbered 183/8/11 and one numbered 180A/8/11. After reading the transcripts 

and the explanations given, I am satisfied that the references to those numbers 

were administrative errors made in the case of 183/8 by a clerk in the Supreme 

Court who erroneously recorded that number on the outside of the file. Similarly, a 

member of the prosecution’s team recorded 180A/8/11 instead of 180/8/11as the 

number of the relevant VBI.    

22. As previously noted, Curry was acquitted at the end of the prosecution’s case 

on the direction of the learned judge. Consequent upon Curry’s acquittal, the 

prosecution applied to the learned judge for leave to amend the VBI to remove 

Curry from the indictment, and to change the name of the complainant in the 

armed robbery count from Dorothy Marshall to John Bull. That application was 

resisted by Counsel for the accused, but the learned judge granted the prosecution 

leave to amend, and a new VBI, 180B/8/11, was filed in the Supreme Court on 4 

October 2011. The appellant was called upon to plead to the VBI as amended in 

180B/8/11; and he pleaded not guilty.     

23. Interestingly, the particulars of the conspiracy count as charged in the new 

VBI states: 

“That you JONATHAN ARMBRISTER & DAVID COLLINS, 

on Sunday, 22nd of May, 2011 at New Providence, being 
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concerned together and with another with a common purpose 

did conspired(sic) together to commit the offence of armed 

robbery.” (Emphasis added). 

24. Thereafter the trial continued against Armbrister and the appellant, and they 

were both convicted of conspiracy to commit armed robbery on the new VBI. On 

an appeal heard separately by this Court, Armbrister was subsequently acquitted of 

the conspiracy to commit armed robbery conviction. See Jonathan Armbrister v 

Regina SCCr.App.232 of 2012. 

 25. As to the appellant’s complaint at paragraph 21 of the submissions filed, set 

out at paragraph 16 above, there is no evidence that any Information was 

withdrawn during the committal proceedings. Indeed, no nolle prosequi was 

entered by the Attorney General in respect of the proceedings either in the 

Magistrate’s Court or the Supreme Court. 

26. Moreover, contrary to the appellant’s complaints in paragraphs 68 and 69 of 

his skeleton arguments, the original VBI and the amended VBI, each disclosed a 

true case; and was signed for and on behalf of the Attorney General. 

27. As to the appellant’s complaint that the learned judge allowed the trial to 

proceed without a lawful indictment before the Court, that complaint was made 

and answered by this Court in Jonathan Armbrister v Regina (above); and was 

found not to have any merit for the reasons cited in that judgment with which I 

agree. 

28. Notwithstanding the provision in section 36 of the Criminal Procedure Code 

(CPC), that the Supreme Court may only hear criminal matters upon committal by 

the magistrate, section 258 of the CPC empowers the Attorney General to file a 

VBI against a person charged in the Magistrate’s Court before a committal is 

ordered by the magistrate. 

29. Moreover, provided the VBI is drawn in accordance with the provisions of the 

CPC; is signed either by the Attorney General or by any person authorized by him 

pursuant to section 54 of the CPC; filed in the office of the Registrar and served on 

the accused, the VBI is compliant and valid. 

30. The complaint however relates to the amended VBI, and Counsel in this 

appeal, as did Counsel in Armbrister (above), specifically asserted that the 

amended VBI on which the prosecution proceeded was unlawful because the 
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process by which it purported to be amended did not comply with section 150 of 

the CPC. 

31.  As to the power of the court to allow the amendment of a VBI, section 150 of 

the CPC in subsection (1) allows the trial judge at any stage of a criminal trial to 

amend the information where it appears that the information is defective and the 

amendment is considered by the judge to be necessary to meet the circumstances 

of the case. This power is exercisable unless, having regard to the merits of the 

case the required amendments cannot be made without injustice. The court shall 

allow such amendments to be made upon such terms as to the court seems just. 

32. Subsection (2) of section 150 (above) requires a note of the order of 

amendment to be endorsed on the information which shall thereafter be treated as 

having been filed in the amended form for the purposes of all proceedings in 

connection therewith. 

33. In Armbrister, this complaint was fully addressed by Allen P., and Isaacs J.A. 

with the Court, distinguishing the cases of R v Clarke and another [2008] 2 All 

ER 665, and Rv Morais  [1983] 3 All ER 161; and applying  R v Leeks EWCA 

Crim.1612. The Court disposed of the issue in paragraphs 76 through 81, which 

are reproduced here for emphasis: 

“76. Judges in this jurisdiction have traditionally accepted the 

practice of the Crown filing informations with the amendments 

reflected therein and with a capital letter added to the 

information number apparently to differentiate it from the 

original. However practice even of long standing cannot trump 

statute law. Although it was some judges’ practice to endorse 

amendments on the information this was not embraced 

universally and, as apparently happened in this case, a “new” 

information containing the amendment was filed by the Crown. 

77. There is no provision which authorizes the Crown to file an 

amended information. If the Crown wishes to provide copies of 

the information reflecting the amendment endorsed by the judge 

on the information originally filed, that would merely be as a 

convenience for the parties; and would not have to be filed in 

any event.  
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78. Still, I am satisfied that the challenge made by Mr. Roberts 

to the validity of the proceedings following the order of 

amendment made by the Judge based on the lack of an 

endorsement of the judge’s order on the information and the 

Prosecution’s filing of an information reflecting the amendments 

authorized by the Judge is without merit. Notwithstanding the 

Judge’s reference to a ‘new Information’, in truth, the appellant 

continued to face the selfsame counts but in an amended form to 

the original information. 

79. Unlike the error which occurred in Clarke and Morais, the 

omission in the appellant’s case did not strike at the root of the 

information. The Judge in the present case had acceded to the 

application to amend the information hence the offences 

subsequently pleaded to by the appellant and his co-accused and 

which were deliberated on by the jury flowed from the order of 

the Judge. There was a valid information in existence and it was 

not rendered invalid by the lack of an endorsement of the 

amendment order. In this regard I endorse the words of Holman 

J. (in Leeks) that ‘the fact of itself that there was no endorsement 

on the indictment is not, in our view, in any way fatal to what 

subsequently occurred.’ 

80. If the proposition contended for by the appellant was to be 

accepted it would elevate form over substance in circumstances 

where there has been no prejudice suffered by the appellant and, 

but for the lack of a minor administrative act, the trial of the 

appellant was conducted altogether fairly. It could not have been 

Parliament’s intention that where a judge has given anxious 

consideration to an application to amend an information and 

acceded to that information, the failure to record his 

authorization, a minor procedural error, would vitiate an 

otherwise properly conducted trial. 

81. In the premises, therefore, I find no merit in this ground.” 

34. As in the case of Armbrister, this ground fails in the case of the appellant.   
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35. I now turn to the second ground, namely that the appellant is entitled to have 

his conviction for conspiracy to commit armed robbery set aside as well, on the 

basis that his co-conspirator was acquitted of that offence. The appellant relies on 

the aforementioned decision of this Court delivered on 31 August 2017 in the case 

of his co-conspirator in Jonathan Armbrister v Regina (above). Isaacs JA., 

delivering the decision of the Court found that the learned judge misdirected the 

jury when she said: 

“The law as it relates to conspiracy and where the prosecution 

case is based on common design, as in this case, is that evidence 

which implicates one of the defendants, can be used against the 

other, but there must be some other independent evidence 

coming from other witnesses. So, if the prosecution wishes to use 

the confession of Mr. Collins against Mr. Armbrister, they’ll 

have to show you or prove to you, that there is some independent 

evidence, apart from Mr. Collins’ confession.” 

36. Indeed, at paragraph 54 of the judgment, Isaacs J.A., summed it up by saying: 

“54. Two factors must be present before the out of court 

statement of one co-accused can be regarded as evidence against 

another: 1.) evidence proving the existence of the conspiracy 

must be first adduced; and 2.) the statement must have been 

made in furtherance of the common design. The second factor 

identified above is absent in the present appeal. Collins’ alleged 

confession does not fall within the category of a statement made 

in pursuance or furtherance of the conspiracy. At the time of its 

making, the conspiracy had already concluded. In the premises, 

we find favour with this ground.” 

37. Further, the Court concluded at paragraph 83 that the appeal should be 

allowed; the conviction quashed; and in light of the ‘paucity’ of admissible 

evidence against Armbrister, directed a verdict of acquittal to be entered pursuant 

to section 13(2) of the Court of Appeal Act.  

38. Suffice it to say, that the ‘new information’ on which the trial proceeded, 

charged the appellant with conspiring with Armbrister and another, which in effect 

reflected the position of the original VBI, but without the name of the third co-

conspirator. As noted, Armbrister’s appeal was allowed because of a fatal 
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misdirection by the judge directing the jury that they could consider the out of 

court statement of the appellant as evidence against Armbrister; and an acquittal 

was directed because the only admissible evidence against him was that he had 

recently borrowed a hammer which ‘looked like’ the one found in the smashed 

showcase after the robbery. 

39. Unlike in the case of Armbrister, there is cogent admissible evidence against 

the appellant; but he now says, as earlier noted, that following the acquittal of 

Armbrister, he should also be acquitted since one person cannot conspire alone.  

40. Inexorably, the learned judge told the jury that one person cannot be convicted 

of conspiracy, and that both must be either convicted, or both must be acquitted. 

The jury followed her direction and convicted both. The following is the direction 

given by the learned judge to the jury found at page 7706 of the transcript:   

“Before you can convict any of these defendants of this offence, 

you must be sure of the following ingredients; one, that there 

was an agreement between two or more persons, to commit a 

crime, in this case the armed robbery of John Bull.  Two, that 

the defendant whose case you are considering, whether it is 

Collins or Armbrister, was a party to that agreement. In the 

sense that A, he agreed with one or more conspirators that the 

crime should be committed.  And, B, of the time of agreeing to 

this, he intended that it should be carried -- that they should 

carry it out.  In deciding whether there was a criminal 

conspiracy, and if so, whether the defendant whose case you are 

considering was a party to it, you look at all the evidence as to 

what occurred during the relevant period, including the 

behavior of each of the defendants.  If having done that, you are 

sure that there was conspiracy, and that he was a party to it, you 

must convict.  If you are not sure, you must acquit.” 

41. The foregoing is a direction which follows the common law rule of conspiracy 

as approved and applied by this Court (differently constituted) in R v Ferguson 

[1989-90] 1 LRB 522, following the Privy Council’s decision in Dharmasena v R 

[1951] AC 1, which appeared to have approved the rule that where two or more 

persons charged as the only conspirators are tried together and all save one are 

acquitted, the conviction of the one must be quashed. 
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42. Dharmasena v R (above) was an appeal from the Court of Criminal Appeal of 

Ceylon (as it then was). In that case, the appellant had been charged and tried 

together with another on inter alia, the offence of conspiracy to commit murder. 

Both were convicted of the charge, but on appeal, the Court of Criminal Appeal 

quashed the conviction of the appellant’s co-conspirator, and ordered she be tried 

de novo; but dismissed the appellant’s appeal on the ground that there was ample 

evidence to establish his guilt. 

43. On the retrial of the appellant’s alleged co-conspirator she was acquitted as the 

vital witness’s evidence proved so unreliable that the jury on the direction of the 

judge stopped the case and acquitted her. In the result, the position was of two 

conspirators, one found guilty by one jury, and the other acquitted by another jury 

albeit in separate trials. 

44. Lord Porter gave the decision of the Privy Council, and at page 6 of the 

judgment, he said in relation to the appellant’s conspiracy conviction: 

“In their Lordships’ opinion this is an impossible result where 

conspiracy is concerned. It is well established law that if two 

persons are accused of conspiracy and one is acquitted the other 

must also escape condemnation. Two at least are required to 

commit the crime of conspiracy; one alone cannot do so. In the 

present case the only conspirators suggested were the two 

accused persons, and there were no others, known or unknown, 

who might have participated in the crime. It is true that one 

conspirator may be tried and convicted in the absence of his 

companions in crime: Reg. v Ahearne (1852) 6 Cox C.C. 6, but 

where two have been tried together so that the only possible 

verdict is either that both are or neither is guilty, an order for 

the retrial of one makes it imperative that the other should also 

be retried. In their Lordships’ opinion, therefore, if two persons 

are accused of a criminal conspiracy and convicted, and on 

appeal one can be, and is, sent for retrial, the other should be 

sent at the same time for retrial also on that charge so that both 

may be convicted or acquitted together. In the present case in as 

much as Mrs. S. has been found not guilty of conspiracy, their 

Lordships think the proper course is to treat her acquittal as a 

disposal of the charge of conspiracy and as involving the 



16 
 

acquittal of the appellant also on that charge. The appeal against 

conviction on that count should accordingly be allowed.” 

45. Following Dharmasena, the House of Lords took up the issue of equal 

verdicts in conspiracy convictions in the case of R v Shannon [1975] A.C. 717. In 

that case the respondent was charged, inter alia, with conspiring with T (and no 

one else) to handle stolen goods. The respondent pleaded guilty to the conspiracy 

charge and was convicted; and T pleaded not guilty. At T’s later trial, the 

prosecution offered no evidence on the conspiracy charge, and a verdict of not 

guilty was entered in respect of that charge. 

46. The respondent successfully appealed his conspiracy conviction to the English 

Court of Appeal on the ground that though he had pleaded guilty and was 

convicted of conspiracy, the conviction could not stand owing to T’s subsequent 

acquittal.  

47. The Director of Public Prosecutions then appealed the respondent’s acquittal to 

the House of Lords with the leave of the Court of Appeal which certified the 

following point of law of general public importance for the consideration of their 

Lordships on the appeal: 

“If two persons alone (that is to say with no other persons named 

or unnamed) are indicted for conspiracy together and the first 

pleads guilty but the second pleads not guilty and is 

subsequently tried and acquitted, must the conviction of the first 

upon his own confession thereupon be quashed?” 

48. Lords Reid, Morris of Borthy-Guest, Viscount Dilhorne, Lord Simon of 

Glaisdale, and Lord Salmon sat to hear the appeal; and allowed the Director’s 

appeal holding inter alia: that where two conspirators were tried separately it was 

no ground of itself for quashing the conviction of one of them, whether following 

his plea of guilty or after verdict of the jury, his co-conspirator was subsequently 

acquitted or had his conviction quashed. 

49. Lord Morris, with whom Lord Reid agreed, identifies the issue in this way at 

page 746 of the judgment: 

“So the question arises whether if A and B (but no others) are 

charged with conspiracy and if A, with full intention pleads 

guilty and if B pleads not guilty and if B’s trial is postponed, but, 
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taking place at some subsequent time, results in his acquittal, the 

law requires that the conviction of A (on his own confession) 

must be set aside. If it must, the law will be producing a strange 

result. No one could know better than A whether he did or did 

not agree with B to do something wrongful and if, fully 

understanding what he was doing, and having skilled advice to 

guide or assist him, he acknowledged by way of confession to the 

court that he had so agreed, the law might seem to be artificial 

and contrariwise which required that because the charge against 

B failed A must be held to be not guilty when he himself knew 

and had admitted that he was guilty.” 

50. His Lordship went on to say: 

“It must be a self-evident proposition that one man acting alone 

cannot conspire and therefore cannot be guilty of conspiring. It 

is the very essence of a conspiracy that a person agrees with 

some other person or persons. For present purposes I need not 

refer to the other elements which comprise the crime of 

conspiracy. It follows that if there is a charge that A and B 

conspired together unlawfully there cannot be a conviction of A 

unless it is proved that he did conspire with B (and of course did 

so with the unlawful elements). Like-wise B cannot be convicted 

unless it is proved that he did conspire with A (also of course 

with the unlawful elements). Both A and B are separate persons. 

If A is tried separately on a charge of conspiring with B evidence 

can only be given which is admissible evidence to prove the case 

against A. Similarly if B is tried separately the evidence which is 

given must be evidence which is admissible against B to prove 

the charge against him. If A and B are tried together the rules of 

evidence are no different. If all the evidence that is given is 

evidence which is equally admissible both against A and against 

B I think that it would follow that there would be something 

wrong if a jury returned different verdicts in the two cases. If 

however, the evidence against A was strong while the evidence 

against B was weak would it be objectionable in law (assuming 

that the trial was in every way correctly conducted) if the jury 

convicted A and acquitted B?.” (Emphasis added). 



18 
 

51. The answer to the latter question raised was canvassed later on in the judgment 

at pages 754 and 755, there Lord Morris says: 

“The difficult situation is that which arises where A and B, 

charged with conspiring with each other, are tried together and 

where there is evidence which is admissible against one but not 

against the other, or where the evidence against one seems 

stronger than the evidence against the other. In that situation 

can one be convicted and the other acquitted? If the only 

evidence on a joint trial is evidence which is admissible against 

both and equally of force against both, then clearly both could 

be both convicted or both acquitted but no other result could be 

valid. 

If I am right in my view that, where there is a charge of 

conspiracy against A and B (the charge not alleging conspiracy 

with anyone else) and where A is first separately tried and 

acquitted, such acquittal does not of itself warrant setting aside 

the conviction of A- should the same reasoning which supports 

this view also lead to the conclusion that if A and B are tried 

together but if the evidence is strong against one but weak or 

lacking in the case of the other a permissible result could be that 

one would be convicted and one acquitted?  

Here the force of logic comes into collision with what Matthew J. 

called ‘an imperative rule of law’ and with what Lord Coleridge 

C.J. called an ‘established rule of practice’. Though the ‘rule,’ 

whether it be called a rule of law or of practice, came into 

existence with the historical background to which I have alluded, 

I think that the rule has much to commend it where it is related 

to a case where a jury has to consider (in the circumstances 

under consideration) whether to return similar verdicts in the 

cases of A and B or whether to return different verdicts. Though 

by a clear direction a jury could have explained to them the 

processes of thought that they should apply in their 

deliberations, any jury might feel embarrassed and might well 

be perplexed in sorting out the reasoning that would enable 

them to say that they were fully satisfied in A’s case that A 

conspired with B (with its corollary that in A’s case they were 
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fully satisfied that B conspired with A) and yet also to say that in 

B’s case they were not satisfied that B conspired with A. In the 

administration of the criminal law it is particularly desirable 

that complications and subtleties should if possible be avoided. A 

‘rule’ which at least at first sight would appeal to many as 

having the backing of common sense ought not lightly to be 

jettisoned. I consider therefore, that in the situation posed it 

would be wiser to adhere to the ‘rule’ and that summing up 

should give effect to it. For the reasons I have given I would 

allow the appeal, with the result that on the count in question the 

conviction of the respondent should be restored.” (Emphasis 

added).    

52. As I understand from the foregoing dictum, Lord Morris did not answer the 

question posed either at page 749 or at 755, namely whether in joint conspiracy 

trials of only two persons, where there is evidence which is admissible against 

one, and not the other or where the evidence against one is stronger than that 

against the other, one may be convicted and the other acquitted by a jury.  

53. The learned judge appears to say that while the rule has much to commend its 

application where a jury has to consider whether to return similar or different 

verdicts, yet because such a direction as might be needed to convey the reasoning 

would be too complex or subtle for juries, and as the common law rule makes 

sense to juries, it would be wiser to adhere to that rule. His disposition of course 

supports the view that the common law rule does not apply to cases where two 

persons are charged with conspiring with each other and they are tried separately. 

54. Viscount Dilhorne agreed that there are difficulties in applying the common 

law rule in the situation posed by Morris, but was hesitant to answer the question 

directly since he thought it was not necessary to do so to decide the case. He said 

at page 759: “It can be said that the technical rule that where two are charged 

with conspiring together and are tried together both must be convicted or 

both acquitted does not apply, and so that it is not necessary, in order to 

decide this case, to decide whether or not the long-established rule applicable 

to joint trials no longer applies.” 

55. He too emphasized the difficulty which arises with the application of the 

common law rule to joint trials where two conspirators are tried together and the 

weight of the evidence against one is much more cogent than that against the 
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other. He made the identical argument as Lord Morris and expressed it in this way 

at page 761, and 762: 

“Ordinarily where two persons are tried together when charged 

with conspiring together and with no one else and there is no 

material difference in the evidence admissible against each, the 

result will be that either both will be convicted or both acquitted. 

In such cases there is really no need for, and no need to question, 

the long-established rule. 

In some cases however, the weight of the evidence admissible 

against conspirator A may be far greater than that against 

conspirator B. A, for instance may have made a statement 

admissible against him and not against B, which goes a long way 

to proving his guilt and B may have made no such statement. In 

every case, before a man charged with others is convicted, a 

judge must direct the jury to consider the evidence admissible 

against him separately for surely it is a fundamental principle of 

English law that no man is to be convicted save on proof beyond 

a reasonable doubt by evidence admissible against him. I see no 

justification for any departure from this I think well-established 

practice in cases of conspiracy where only two are charged… 

If a jury are not satisfied of B’s guilt but are satisfied of A’s, has 

a judge to direct them that even though satisfied of A’s guilt, 

they must acquit if they acquit B? It is said that a jury would not 

be able to understand a direction that they could find one 

conspirator guilty and also acquit the man with whom he is 

charged with conspiring. Whether or not that be so- an I doubt 

it- I do not think that a jury would think the law was anything 

but a nonsense if after they have been told that they must 

consider the evidence against each of the accused separately, 

they must, even though satisfied of A’s guilt, acquit him if they 

think that the evidence insufficient to convict B. If it were 

necessary in this case to decide whether or not the long-

established rule was now obsolete, it is these considerations 

which would incline me to holding that it was, the foundation for 

it having gone and the court now being able to ascertain what 

happened at the trial. I feel however considerable reluctance to 
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expressing a firm conclusion on a question that does not arise for 

decision in this case and on which anything that is said is clearly 

obiter.  

56. Lord Simon of Glaisdale agreed that the appeal should be allowed on two 

grounds, one being substantive, namely, that the rule of law which the Court of 

Appeal felt bound to apply should be recognized as and declared to be of no 

subsisting validity; and the other a procedural ground which is of no relevance to 

the appeal herein.  

57. His Lordship then examined the relevant law as set out by his brethren, and 

gave his insight as to why he thought the rule to be of no validity. He said at pages 

767,768 and 769: 

“The instant case seems to me to be very much a borderline case. 

The rule which your Lordships are concerned is so deeply 

embedded as to have compelled the obviously reluctant 

adherence of the Court of Appeal. It has continued to be acted 

on after 1907 and was taken for granted by the Privy Council in 

Dharmasena v The King [1951] A.C. 1. On the other hand, your 

Lordships are concerned here with ‘lawyer’s law’. The technical 

foundation of the rule is apparent, and so is the purpose which it 

served for so many years. But its irrationality and practical 

inexpediency are also apparent, and so is the fact that it is no 

longer needed to serve its former purpose. On the contrary, the 

present case illustrates its absurdity, inconvenience and 

injustice. The respondent pleaded guilty, fully understanding the 

situation and professionally advised. His conviction was not 

relevant to (and therefore not admissible evidence to prove) 

Tracey’s guilt: why should  Tracey’s acquittal be relevant to the 

respondent’s conviction? B’s trial might take place years after A 

was convicted, and much of the evidence may no longer be 

available. If B cannot be brought to trial he is presumed to be 

innocent, and yet A’s conviction stands. A may have made a full 

written confession which is evidence against himself but not 

against B; and yet, according to the rule as heretofore applied, 

B’s acquittal exculpates A too. Such absurdities bring the law 

into discredit, and mean that rogues escape society’s sanctions. 

This is only to be borne if necessary to ensure that no one is 
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unsafely or unsatisfactorily convicted; but the rule is no longer 

required for that purpose. 

In the instant case the respondent and Tracey were charged in 

the same indictment, so that there was an ‘inconsistency on the 

face of the record’ in the old technical sense. But the indictment 

against Tracey was afterwards redrawn for the convenience of 

the jury (though not severed in the technical sense), and there 

were separate trials. It would be enough to dispose of this appeal 

for your Lordships to declare that the old rule has no subsisting 

validity where an indictment is redraw and/or where there are 

separate trials. This would accord with the judicial caution in 

modification of the prevailing law which I have suggested as 

desirable. It would also accord with the line that seems to 

commend itself in Platt v State, 8NW 2d 849 (though the 

Supreme Court was not there in fact faced with ‘inconsistent’ 

verdicts in joint trials. But it would not be satisfactory. To 

declare that the old rule has no subsisting validity only where 

the indictment does not remain in its original form and /or 

where there are separate trials would be both illogical and 

practically inexpedient.  

The objections to the old rule are equally valid whether or not 

the indictment remains in its original form and whether there 

are joint or separate trials… But I am less concerned with the 

illogicality of stopping short of declaring that the entire and 

integral body of rules has no subsisting validity, and with the 

consequent inconsistencies in our criminal law (though its rules 

should, unless justice requires the tolerance of anomalies, 

desirably be comprehensive and consistent), than with the fact 

that the illogicality is of the sort which, though producing 

anomaly, produces injustice. Whether A’s conviction stand 

would depend on whether fortuitously and irrelevantly, B can be 

brought to trial at the same time as A. This would sometimes lie 

within the discretion of the prosecution, and it is contrary to 

constitutional propriety that a person’s guilt should be at the 

choice of the Crown (see Reg. v        Federal Steam Navigation Co. 

Ltd. [1974] 1 W.L.R 505). 
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As for the practical disadvantages of affirming, where there are 

joint trials, the old irrational and anachronistic rule, in the 

majority of joint trials for conspiracy the evidence will be 

substantially the same against both accused. The judge must of 

course, as in all joint trials, tell the jury that they should 

consider the evidence separately against each accused-that ‘this 

means that you must consider first and separately the evidence 

against A, and then and separately the evidence against B. But in 

this case there is not sufficient difference in the evidence as 

against A and B respectively for you to find one guilty and the 

other not guilty. Unless, therefore, after separate consideration, 

you are sure that both A and B respectively are guilty, you 

should acquit both A and B. However, if you are sure that the 

prosecution has proved that A and B each is guilty, you will, of 

course return a verdict of guilty against them both’. In other 

words, the practice in such a situation will be as heretofore; but 

it will be founded on common sense and general principal and 

no longer on a technicality. 

But in the case where tere is a significant difference in the 

evidence as against A and B- which will generally be a case 

where A has made a confession which is not admissible evidence 

against B- the judge will again tell the jury that they must 

consider first and separately the evidence against A, and then 

and separately the evidence against B. In his review of the 

evidence against each he will, in the usual way , emphasise that 

the confession (or other significantly different evidence) is 

evidence against A only, and that the jury must put it out of 

their minds when considering the case against B. He will 

conclude by telling the jury that, in view of the difference in the 

evidence against each (if they accept it), it is open to them to 

convict A and acquit B. All this follows the normal practice in a 

joint trial where the evidence against one accused is significantly 

different from that against a co-accused. I can see no reason why 

there should be any different sort of direction in a joint trial for 

conspiracy. On the contrary, it seems to me most undesirable 

that the jury should either have to shut its eyes to part of the 

evidence or to run the risk of convicting B on evidence which is 
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not admissible against him. It seems to me almost equally 

undesirable, and inherently likely to confuse a jury, for them to 

be told to consider the evidence separately as against A and B 

(having such evidence summarized to them) and then in effect to 

be told that, even though the evidence admissible against A 

leaves them sure of his guilt, they should nevertheless acquit A if 

the different evidence against B, considered separately, leaves 

them less than sure of B’s guilt….I would therefore be in favour 

of a declaration that the whole body of rules whereby the 

acquittal of B of conspiracy with A must of itself be held to be 

inconsistent with A’s conviction of conspiracy with Bhas no 

subsisting validity.” 

58. Lord Salmon agreed with Lord Simon that the old common law rule on 

conspiracy had long outlived its usefulness and should be swept away along with 

the anomalies and absurdities from which it could not be separated. He gave two 

examples of the absurdities which the rule engendered, and suggested that the rule 

had died. He suggested to his colleagues that they should make the pronouncement 

of death. 

59. The two examples given by Lord Salmon prove the point. The first was where 

A and B are indicted together for conspiring with each other and no one else. B 

disappears. A, having received the best legal advice, and understanding all the 

facts, pleads guilty, or A is convicted by the jury on overwhelming evidence, and 

properly sentenced to imprisonment. Years later B is caught and tried; by then 

most of the evidence which was available is no longer available against B, and he 

is acquitted. Would A’s conviction become automatically bad? In the second 

example, on the same facts, save that B disappears before A is caught and indicted 

alone with conspiring with B. When B is caught, he is indicted separately. His 

conviction would not then affect A’s conviction because the rule depends on A 

and B being indicted together. 

60. Lord Salmon then comments at page 771: 

“…This technicality which depends upon the mere chance of 

whether or not A and B are indicted together, surely piles 

absurdity upon absurdity. The rule was no doubt, acceptable 

when the writ of error afforded a wrongly convicted man his 

only remedy. That writ was, however, abolished because its 



25 
 

preservation was no longer necessary. Indeed, long before it died 

it had become moribund. The rule which drew its breath from 

the writ naturally expired with it. It was however, perhaps 

impossible for the courts to notice its demise until this House 

pronounced it to be dead. My Lords I suggest that this 

pronouncement should now be made. 

In the case which I have postulated, B’s acquittal will no longer, 

of itself, give A the right in law to have his conviction quashed . 

A should however (subject to a procedural point to which I shall 

presently refer) be able to seek leave to appeal against his 

conviction upon the ground that B’s acquittal makes A’s 

conviction unsafe or unsatisfactory. Whether or not A would 

succeed would depend, not on technicalities but upon all the 

relevant facts and circumstances which the Court of Appeal 

would be in a position fully to investigate.” 

61. Following Shannon, the Criminal Law Act 1977 was enacted and according to 

the 1999 Edition of Blackstone’s Criminal Practice, section 5 (8) confirmed the 

principle established in Shannon, namely that acquittal of the only other alleged 

parties to a conspiracy (whether in the current trial or at a previous trial) need not 

prevent the conviction of the remaining accused ‘unless under all the 

circumstances of the case his conviction is inconsistent with the acquittal of the 

other person or persons in question’. The authors further suggest that the 

conviction of A and acquittal of B would be inconsistent if B is acquitted on the 

basis of a defence which, if true, must exonerate both, or if the evidence against 

each is the same (Longman (1980) 72 Cr. App R 121; but it may be permissible to 

convict A on the basis of a pre-trial confession or other evidence which is not 

admissible against B or which does not incriminate him. 

62. Indubitably, the automatic application of the common law concept of 

conspiracy without consideration of the differential admissibility of evidence 

against the alleged conspirators in cases where they are jointly tried, but not where 

they are separately tried, is confusing, anachronistic, and causes injustice. In light 

of this the question arises whether the principles expounded in Shannon are 

applicable here. 

63. Indeed, in The Bahamas, there are two cases which have resulted in different 

conclusions as to the automatic application of this common law rule to persons 
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jointly tried regardless of the difference in the admissible evidence against each of 

them. The rule’s application in The Bahamas was doubted and deprecated by the 

Supreme Court in Guerrero and another v The Commissioner of Police [1989-

90] 1 LRB 1, but followed by this Court in R v Ferguson [1989-90] 1 LRB 522 

on appeal from the Supreme Court.  

64. The facts in Guerrero and another v The Commissioner of Police (above) 

are that the appellant was charged before a magistrate along with F and C with 

offences of conspiracy to commit offences contrary to the Dangerous Drugs Act. 

G made a confession to the police, and consequently the prosecution’s case against 

him was stronger than that against Fand C. The magistrate directed himself that it 

was no longer the law in The Bahamas that the old common law rule, that where 

two or more persons are charged as the only conspirators and are tried together 

and all save one are acquitted, the conviction of that one must be quashed. He 

convicted G; and his decision was upheld by the Supreme Court.  

65. On appeal, Malone S.J. identified the issue for determination to be whether the 

common law rule applied to The Bahamas. The learned judge while accepting the 

antiquity of the common law rule, found that the offence of conspiracy in The 

Bahamas was not governed by the common law but by section 88 (now 89) of the 

Penal Code; and further, that the concept expressed by the rule should be 

complementary to the definition of conspiracy in section 88(above). 

66. That section provides: 

“89(1). If two or more persons agree or act together with a 

common purpose in committing or abetting an offence whether 

with or without a purpose or any previous concert or 

deliberation, each of them is guilty of a conspiracy.” 

67. The learned judge continued his reasoning as follows: 

“The offence of conspiracy in this country is not governed by the 

common law. It is defined for general application in section 88 of 

the Penal Code Chapter 77 and the definition is copied in section 

29 of the Dangerous Drugs Act Chapter 213 for the purpose of 

that Act. As defined, it requires, inter alia, either the existence of 

an agreement or the participation of two or more persons acting 

together in pursuance of a common purpose. Since a man cannot 

agree with himself and the participation of two or more persons 
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must be in pursuance of a common purpose the statutory offence 

of conspiracy under our law requires a meeting of minds of two 

or more. Now the common law rule which is under consideration 

here came about because agreement is the nub of conspiracy at 

common law. Accordingly the application of the concept 

expressed by the rule would be complementary to the definition 

of conspiracy in the Bahamian law. But as Lord Simon of 

Glaisdale pointed out in Shannon's case (ibid) the foundations of 

the legal superstructure on which the rule is based contain a 

flaw. That flaw he identified when at p.763 he said: 

The law in action is not concerned with absolute truth, but with 

proof before a fallible human tribunal to a requisite standard of 

probability in accordance with formal rules of evidence (in 

particular, rules relating to admissibility of evidence). No doubt 

in the realm of the absolute, A could not conspire with B without 

B also conspiring with A. But it by no means follows that it 

cannot be proved forensically that A conspired with B 

(necessarily involving that it is also proved, as against A, that B 

conspired with him) notwithstanding a total failure of forensic 

proof, as against B, that B conspired with A (necessarily 

involving a failure of proof as against B, that A conspired with 

him). This flaw has, indeed, been recognized. The rules have 

been subjected to cogent criticism of eminent criminal lawyers. 

G.C.C. Greaves (a 19th century editor of Russell on Crimes and 

Misdemeanors), for example, and by professor Glanville 

Williams and Professor J.C. Smith in our own days. The 

fallacious basis of the old rule was also forcibly demonstrated in 

the judgment of the Supreme Court of Nebraska in Pratt v State 

(1943) 8 N.W. 2d 849." 

20A rule may become so embedded in the law as to have 

acquired a validity independent of the reason which led to its 

original formulation. The rule I am considering is admittedly a 

rule of very ancient origin. But as the House of Lords 

demonstrated in Shannon's case (ibid) the antiquity of the body 

of rules of which the rule in question formed a part did not 

restrain their Lordships from driving a coach and four through 
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the body of rules. For the effect of their judgment was to largely, 

if not wholly, emasculate the body of rules, I think that is made 

plain by the judgment of Lord Ormrod in R v Holmes and 

Others (ibid) when at p.461 he said: 

In our judgment the effect of these subsections is to complete the 

process begun by the House of Lords in R v Shannon, and 

carried most of the way of abandoning the well established 

doctrine of the common law that if two persons are accused of 

conspiracy together and one is acquitted and the other 

convicted, the conviction must be quashed. 

That result affects the rule under consideration, notwithstanding 

that the facts in Shannon's case (ibid) did not directly put the 

rule in issue. For I can think of no good reason why it should 

make any difference whether the conviction is the result of a plea 

of guilty or a finding of guilt by a jury before whom there is 

evidence that establishes beyond a reasonable doubt a 

conspiracy on the part of the individual found guilty. 

Like the common law rule in question here, the abandonment of 

that rule implicit in R v Shannon, would be complementary to 

our statutory provisions on conspiracy. It must, however, result 

in contradiction to follow the rule in one set of circumstances 

and not to do so in another. Many authorities of very strong 

persuasive force have been cited in favour of the rule in question 

but to my mind none is absolutely binding on me and none has 

greater persuasive force than the decision of the House of Lords 

in R v Shannon. Even the decision in Dharmasena v R [1951] AC 

1 is no more persuasive as although it is a decision of the Privy 

Council it was not a case from this jurisdiction. I therefore agree 

with the magistrate that    this court has a choice. It may affirm 

the common law rule or it may abandon it. Like the magistrate I 

think it should be abandoned as the rule is flawed for the reason 

stated by Lord Simon of Glaisdale.” 

68. As noted, the same issue was canvassed in the case of R v Ferguson (above) a 

year later. In that case, the appellant and two persons were charged together with 

conspiracy to commit armed robbery after making written statements to the police. 
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At the trial, the statements of the other two persons were held to be inadmissible, 

but the statement of the appellant was ruled admissible, and the judge directed the 

jury that his statement could be considered as evidence against the other two, and 

all three were convicted. The appeals of the two were allowed because of the 

misdirection of the judge on the effect of the appellant’s statement on the case 

against them, and there was no other evidence against them. The appellant in his 

appeal asserted that since the other two persons were acquitted, he should also be 

acquitted. The Court allowed his appeal, and set aside his convictions. 

69. The ratio of the Court was three-fold: 

1. Privy Council decisions which originate from other jurisdictions 

can be binding on the Court of Appeal of The Bahamas. Fatuma 

Salim Bakhshuwen v Mohammed Bin Salim Bakhshuwen [1952] AC 

1 considered; 

2. Where co-conspirators jointly indicted and tried the rule that if 

two persons are accused of conspiracy and one is acquitted the other 

must also escape condemnation has not been abrogated in The 

Bahamas. DPP v Shannon [1974] 2 AllER 1009 distinguished, 

Dharmasena v R [1951] AC followed. 

3. As the common law rule in relation to conspiracy is not one as to 

the definition of the offence and in so far as it may relate to an 

element of the offence, that element (as to agreement between two or 

more persons) has not been altered by section 88 of the Penal Code, 

the rule is not, therefore, inconsistent with the Penal Code and not 

affected by s.3 (3) of the Penal Code Farquhason v R [1973] AC 

786 distinguished. 

70. While I agree that the House of Lords in Shannon did not speak with one 

voice as to the abrogation of the common law rule, since some of them were of the 

view that that was not the issue for determination by them; nevertheless, every 

member of the court performed an in depth analysis of the history of the rule and 

its impact on the law and practice in respect of joint trials. Each judge negatively 

described the rule, and used adjectives like absurd, inconvenient, unjust, irrational, 

technical, and anachronistic, among others. More particularly, Lord Simon of 

Glaisdale asked the pertinent question, namely why should there be different 

directions required of a judge in joint conspiracy trials and in joint trials generally; 
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and I agree with him that it is undesirable, and indeed unjust that the jury should 

either have to shut their eyes to part of the evidence or to run the risk of convicting 

B on evidence which is inadmissible against him. 

71. Moreover, the authority the Court of Appeal followed, namely Dharmasena v 

R was justifiably criticized by their Lordships in Shannon, which was a case of 

separate trials, and not making it clear whether they were saying the rule applied 

to both. I do not therefore agree with the Court in Ferguson that the decision in 

the House of Lords in Shannon did not expressly differ from the Privy Council’s 

decision in Dharmasena, and therefore that they were not obliged to follow the 

House of Lords rather than the Privy Council on a question of English Law.  

72. The Court distinguished the case of Negro v Pietro’s Bread Co (1933) OR 

112, which is authority for the rule that a decision of the Privy Council is binding 

only on the courts of the territory from which the appeal emanated, from that of 

Fatuma Binti Mohamed Bin Salim Bakhshuwen v Mohamed Bin Salim 

Bakhshuwen [1952] AC 1 in which it was recognized that a decision of the Privy 

Council in an appeal from India on a question of Mohammedan law was binding 

in Zanzibar. In my view, Bakhshuwen is special on its facts and the general rule 

is as stated in Negro v Pietro’s Bread Co.  

73. Inexorably, the court also discounted the application of section 3 (3) of the 

Penal Code which provides: “…in the interpretation of this Code, a court shall 

not be bound by any judicial decision or opinion on the construction of any 

other statute, or of the common law, as to the definition of any offence of any 

element of the offence.” 

74. I agree that the common law conspiracy rule embedded as part of the law for 

many years, does not change the definition of conspiracy or any of the elements of 

the statutory offence of conspiracy, and that the decisions which perpetuated the 

rule are not affected by rule 3(3). However, that is precisely why it is open to this 

Court to change the practice of directing juries to bring in equal verdicts without 

consideration of the cogency of the admissible evidence against each conspirator 

in joint conspiracy trials. The rule does not change the statute law of conspiracy, 

and affects only the practice. 

75. Suffice it to say, that in my view the court was wrong in finding that the Privy 

Council in Dharmasena restated and reaffirmed the common law rule for joint 
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trials, wrong to follow it; and was wrong in determining that it is binding on The 

Bahamas.  

76. On this ground the appellant fails. I would only add that the Parliament of The 

Bahamas ought to take up the cudgel, and put the application of the common law 

rule of conspiracy to The Bahamas beyond all doubt by enacting legislation like 

the English have done to modernize the law, and to prevent any further absurdity 

and injustice. 

77. Turning now to the third question, namely, that the sentence of 20 years’ 

imprisonment was based on a wrong principle, or was unduly severe. The 

argument is that sections 89, 90 and 116 of the Penal Code mandate that the 

maximum sentence to which the appellant ought to be liable is seven years. 

Section 89 sets out the elements of the offence of conspiracy; and section 90 

provides that the punishment on conviction of conspiracy to commit any offence if 

the offence is committed is as for that offence according to the provisions of the 

Code; and section 339 of the Penal Code imposes a maximum sentence of life 

imprisonment for armed robbery with the use of a firearm. 

78. Section 116 of the Penal Code, sets out general rules relating to imprisonment, 

and subsection (1) thereof declares that where a crime declared by the Code or by 

any other statute to be a felony, and the punishment for it is not specified, a person 

convicted thereof shall be liable to imprisonment for seven years. This provision 

does not apply to the offence of conspiracy to commit armed robbery with a 

firearm, since section 339 of the Code, specifically imposes a maximum sentence 

of life imprisonment for armed robbery with a firearm; and when read together 

with section 90, it is clear that the maximum sentence for conspiracy to commit 

the offence which was in fact committed would be life imprisonment. 

79. In my view there was no wrong principle relied on by the learned judge in 

imposing the sentence; and given the circumstances of the offence and those of the 

offender, I am satisfied that 20 years’ imprisonment for this offence is not 

unreasonable; and is not so severe as to be out of the realm of the sentences which 

have been previously imposed for the offences in like circumstances. 

80. In the premises, and for the reasons proffered above, I am satisfied that the 

appeal against conviction ought to be dismissed. There is no lurking doubt in my 

mind as to the safety of the conviction; and indeed there was no irregularity in the 

trial which substantially affected the merits of the case. The conviction should 
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therefore be affirmed. Similarly, for the reasons given, I would not interfere with 

the sentence imposed on the conviction; and would also affirm the sentence. 

 

_______________________________ 
The Honourable Dame Anita Allen, P 

                                             
 

Judgment delivered by The Honourable Mr. Justice Isaacs, JA 

81. I have read in draft the decision of the learned President and I agree with her 

conclusion that the information on which the appellant was tried was valid. I also 

agree with the disposition that the appellant’s case be remitted to the Supreme 

Court for the trial judge to sentence him for the offence of receiving.  

 

82. Unfortunately, for the brief reasons to follow, I am unable to agree that the Court, 

differently constituted, fell into error when it decided the case of Ferguson v R 

[1989-90] 1 LRB 522. I am satisfied that Ferguson was correctly decided and the 

appellant’s appeal of his conviction for conspiracy to commit armed robbery must 

be allowed, the conviction quashed and the sentence set aside because of the 

acquittals of his co-accused’s. 

 

83. Ironically, in Guerrero I successfully persuaded Malone Sr. J to accept the 

principles enunciated in R v Shannon [1974] 2 All ER 1009. Malone, Sr. J 

recognized the essential element of the offence of conspiracy and found that the 

common law rule was consonant with section 88 (now 89) of the Penal Code. In 

Guerrero, Malone Sr. J stated: 

“Since a man cannot agree with himself and the participation of 

two or more persons must be in pursuance of a common purpose 

the statutory offence of conspiracy under our law requires a 

meeting of minds of two or more. Now the common law rule 

which is under consideration here came about because 

agreement is the nub of conspiracy at common law. Accordingly 

the application of the concept expressed by the rule would be 

complementary to the definition of conspiracy in the Bahamian 

law.”  (Emphasis added) 
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84. Malone, J did go on to refer to the judgment of Lord Simon of Glaisdale in 

Shannon where His Lordship identified the flaw in the common law rule: 

“The law in action is not concerned with absolute truth, but with 

proof  before a fallible human tribunal to a requisite standard of 

probability in accordance with formal rules of evidence (in 

particular, rules relating to admissibility of evidence). No doubt 

in the realm of the absolute, A could  not conspire with B 

without B also conspiring with A. But it by no means follows 

that it cannot be proved forensically that A conspired with B 

(necessarily involving that it is also proved, as against A, that B 

conspired with him) notwithstanding a total failure of forensic 

proof, as against B, that B conspired with A (necessarily 

involving a failure of proof as against B, that A conspired with 

him).” 

85. Malone, J continued: 

“Like the common law rule in question here, the abandonment 

of that rule implicit in R v Shannon, would be complementary to 

our statutory provisions on conspiracy. It must, however, result 

in contradiction to  follow the rule in one set of circumstances 

and not to do so in another.” 

Malone, J then concluded: 

“Like the magistrate I think it should be abandoned as the rule 

is flawed for  the reason stated by Lord Simon of Glaisdale.” 

86. I add for the sake of completeness one other observation of Malone, J. At page 4 

he said: 

“Since R v Shannon legislation has been enacted in England that 

bears on what Lord Simon of Glaisdale described in R v 

Shannon [1974] 2 All ER  1009 at 1047, [1975] AC 717 at 769 as 

– 

‘The whole body of rules whereby the acquittal of B of 

conspiracy with A  must of itself be held to be inconsistent with 

A’s conviction of conspiracy with B …’ 
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That English statute clearly permits a conviction of one 

conspirator to stand, notwithstanding that on a trial together 

with another or others alleged to be conspirators with him, he 

was the only one convicted. The  English enactment has not been 

duplicated in The Bahamas.” 

87. Some nine months following the decision in Guerrero, Henry, JA speaking for the 

Court of Appeal (Henry P; Melville and Campbell JJA ) in Ferguson opined at 

pages 527 to 528: 

“In our view the common law concept of conspiracy requiring 

an agreement between two or more persons has not been altered 

by s. 88. Consequently although, as Farquharson v R [1973] AC 

786, [1973] 2 WLR 596 indicates, s 10(6)- 

 ‘cannot reasonably be taken to mean that the whole common 

law continues to exist independently of the Code, thus providing 

an additional or alternative body of criminal offence’  

common law principles which have evolved in relation to 

common law offences and which do not conflict with principles 

expressly laid down in the Code would continue to apply to the 

corresponding codified offences. The common law rule in 

relation to conspiracy is not one as to the definition of the 

offence and in so far as it may relate to an element of the offence, 

that element (as to agreement between two or more persons) has 

not, as we have indicated, been altered by s 88. The rule is 

therefore not inconsistent with the Code and is not affected by s 

3(3).” 

88. The English Parliament harkened to the obiter dicta of the House of Lords in 

Shannon and acted to enshrine by legislation the principle stated in Shannon. At 

paragraph 61 of her judgment the learned President notes, inter alia, that: 

“61. Following Shannon, the Criminal Law Act 1977 was 

enacted and  according to the 1999 Edition of Blackstone’s 

Criminal Practice, section 5 (8) confirmed the principle 

established in Shannon, namely that acquittal of the only other 

alleged parties to a conspiracy (whether in the current trial or at 

a previous trial) need not prevent the conviction of the 
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remaining accused ‘unless under all the circumstances of the 

case his conviction is inconsistent with the acquittal of the other 

person or persons in question’.”  

89. In my view, section 89 requires a meeting of the minds to disclose an agreement 

either by words used or actions; and, as Malone, Sr. J stated:  

“Since a man cannot agree with himself and the participation of 

two or more persons must be in pursuance of a common purpose 

the statutory offence of conspiracy under our law requires a 

meeting of minds of two or more.” 

90. The appellant’s co-accuseds were all acquitted. Curry on a directed acquittal 

during the trial; and Armbrister, on appeal. No one remained for him to agree 

with. It is not lost on me that the particulars in the amended indictment alleged that 

the appellant conspired with Armbrister and another, which as the President 

correctly notes, in effect reflected the position of the original VBI, but without the 

name of the third co-conspirator, Curry. However, it could not seriously be 

contended that the “another” was anyone other than Curry. So since Curry and 

Armbrister have both been acquitted, the appellant, in line with Ferguson, must 

also be acquitted. 

 

91. I join with the learned President’s exhortation for Parliament to enact legislation 

like the English have done to provide clarity in relation to this area of the law of 

conspiracy. 

 

92. Until then, however, it is my view that the law expressed by this Court in 

Ferguson remains the same. 

 

_______________________________ 
The Honourable Mr. Justice Isaacs, JA 

 

Judgment delivered by the Honourable Ms. Justice Crane-Scott, JA 

93. The common law rule (recognized in the Privy Council decision in Dharmasena v 

R [1951] AC 1) requiring consistent or equal verdicts as between all co-

conspirators in a joint conspiracy trial, has had a lengthy application in The 

Bahamas and, as the learned President correctly points out, has been embedded as 
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part of our law for many years. In R v Ferguson [1989-90] 1 LRB 522, this Court 

(differently constituted) in  its reasoned judgment, held, inter alia, that the rule 

operates in complete harmony with the statutory definition of conspiracy set out in 

our Penal Code; and further, declared Dharmasena (above) to have binding effect 

in this jurisdiction. 

 

94. Notwithstanding that the rule has been criticized by the House of Lords in R v 

Shannon [1975] A.C. 717 as anachronistic, irrational and absurd, it remains the 

law in this jurisdiction and it is not for us on this appeal to say that Ferguson was 

wrongly decided. In this regard, I agree with the view expressed in the judgments 

of both the learned President and my brother Isaacs, JA, that Parliamentary 

intervention will be necessary to modernize and bring clarity to this particular 

aspect of the law of conspiracy. Until the common law rule is abrogated by statute, 

I must agree with the view expressed by Isaacs, JA, that since the co-conspirators, 

Curry and Armbrister have both been acquitted, the appellant, must also be 

acquitted. 

 

_____________________________________ 
The Honourable Ms. Justice Crane-Scott, JA 

 
 


