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On 14th December, 2015, Daniel Bethel (deceased) was riding his motorcycle on Centre Lane 

Road, Hope Town, Abaco, when the appellant, driving his 1996 Ford Ranger truck struck the 

deceased from behind.  Mr. Bethel was thrown from his motorcycle and died thereafter. The 

respondents filed an action against the appellant under the Fatal Accidents Act, 1976 and several 

months thereafter requested an interim payment in the amount of $150,000.00. The learned judge 

made an order awarding the respondents an interim payment of $30,000.00. The appellant 

appealed against the judge’s order and sought an order setting aside the order for the interim 

payment. 

Held: appeal dismissed costs to the respondents (to be taxed if not agreed). 

It is well established in law that an appellate court will not interfere with the exercise of a judge’s 

discretion unless it is clearly satisfied that the discretion has been exercised on a wrong principle 

and should have been exercised in a contrary way or that there has been a miscarriage of justice. 

 

On the facts of the present case, it cannot be said that the interim payment order made by the 

learned Judge was an improper exercise of her discretion and in these circumstances we cannot 

say that her finding, that if the matter proceeded to trial the respondent would obtain judgement 

for substantial damages, was unreasonable. In our view, the learned judge having determined that 

the respondents would succeed at trial and recover substantial damages, faced with clear 

evidence of the hardships could do no less than to make the award which she did.  

 

The amount awarded was clearly only a small portion of what was being requested and having 

regard to all the available information should be well within the limits of the estimate of the 

ultimate damages and is very unlikely to exceed a reasonable proportion of the damages 

ultimately to be awarded. In those circumstances we determined that we could see no reason why 

we should disturb the decision of the learned judge below. 

 

___________________________________________________________________________ 

REASONS FOR DECISION 

______________________________________________________________________________ 
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Delivered by The Honourable Justice Evans, JA (Actg)   

 

Background 

1. This is an appeal from an interlocutory order of Charles J., made on 22nd February, 2017 in 

which she granted an interim payment in the amount of $30,000.00 on account of damages 

claimed by the respondents in an action instituted against the appellant under the Fatal 

Accidents Act, 1976. The respondents had by their application sought the amount of 

$150,000.00. 

2. Section 3 of the Fatal Accidents Act, 1976 provides: 

“3. (1) Where the death of any person is caused by the wrongful act, 

neglect or default of any other person and such act, neglect or default 

would but for his death have entitled the person injured to maintain 

an action for damages in respect thereof, the person who would have 

been liable if death had not ensued shall be liable to an action for 

damages notwithstanding the death of the person injured.” [Emphasis 

mine] 

3. In their Statement of Claim filed on 23rd November, 2016 in the court below, the 

respondents claim that at about 8:20 pm on 14th December, 2015, the deceased was riding 

his Yamaha motorcycle on Centre Lane Road, Hope Town, Abaco, when the Appellant, 

driving his 1996 Ford Ranger truck struck the deceased from behind causing him to be 

thrown from his motorcycle and killed. They claim that the accident and death were caused 

as a result of the Appellant’s negligence and seek damages pursuant to the Fatal Accidents 

Act, 1976, for bereavement, interest and costs. 

4. In his Defence filed on 6th December, 2016, the appellant denies that the respondents are 

entitled to damages. He alleges that the accident and death of the deceased were wholly 

caused; or alternatively, contributed to by the negligence of the deceased and/or his own 

failure to have any, or any sufficient regard and/or care for his own safety.  

5. In a Reply filed on 21st December, 2016, the respondents joined issue with the appellant 

upon his Defence and denied the allegations of contributory negligence and causation raised 

in the Defence. 
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The Interim Payment Order 

6. On 8th December, 2016, the respondents applied by Summons pursuant to Order 29, Rule 10 

of the Rules of the Supreme Court (RSC) and under the Court’s inherent jurisdiction for an 

order that the appellant within seven (7) days of the Court’s Order, do make to the first 

respondent and for the benefit of minor dependents of the deceased, an interim payment on 

account of the damages claimed in the substantive action under the Fatal Accidents Act, 1976 

in the amount of $150,000.00. 

7. The Summons was heard on 13th February, 2017 as a contested application. On 22nd 

February, 2017, the learned judge delivered an oral judgment and made an order awarding 

the Respondents an interim payment of $30,000.00. 

 

The Appeal  

8. The Appellant seeks an order setting aside the interim payment and challenges the judge’s 

order on numerous grounds disclosed in his Notice of Appeal filed on 18th April, 2017 as 

follows:- 

“1. The learned Judge erred in law and misdirected herself by failing 

to consider that it is open to the Appellant pursuant to section 

123(2) (a) of the Evidence Act 1996, having pleaded in accordance 

with Order 18 Rule 7(3) of the Rules of the Supreme Court, to 

rebut the presumption raised by his criminal conviction by 

satisfying the civil court on a balance of probabilities that the 

conviction was erroneous notwithstanding that he did not appeal 

the conviction. 

2. Having determined that the First Respondent’s application was 

being made under Order 29 Rule 12(1) (c) of the Rules of the 

Supremes Court, the learned Judge erred in law and misdirected 

herself in taking the Appellant’s conviction into consideration 

and/or gave the conviction undue and improper weight in 

exercising her discretion under Order 29, Rule 12(1) (c). The 

learned Judge failed to appreciate that in the absence of the 

Appellant accepting liability, she was constrained to have regard 
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to the evidence before her for the purpose of satisfying herself that 

the First Respondent would succeed at trial. By giving undue 

weight to the conviction the learned Judge predisposed herself to 

ignore the evidence presented by the Appellant as to the errors of 

the conviction as pleaded and as to the cause of the accident. 

3. Having found that the Appellant’s evidence, “if proven, not only 

shows that he was not negligent in the circumstances but clearly 

indicates substantial, if not total, negligence on the part of the 

deceased” the learned Judge misdirected herself in law by finding 

that the First Respondent will succeed at trial based on evidence of 

brake marks and visibility as set forth in the Report of Officer 

Saunders without considering that the aforesaid evidence does not 

contradict the Appellant’s version of how the accident occurred. 

4. The learned Judge erred in law by unduly discounting the expert 

evidence on behalf of the Appellant based on assumptions as to 

credibility, lack of expertise and thereby giving no weight to the 

aforesaid evidence which goes to prove the errors of the conviction 

whilst giving undue weight to the fact that the conviction was based 

on a plea of guilty whilst the Appellant was represented and not 

being appealed. 

5. The learned Judge misdirected herself in law by taking into account 

the irrelevant fact of the Appellant’s conviction when considering 

the issue of the deceased’s contributory negligence thereby leaving 

the question of whether the damages will be reduced unanswered. 

Had the learned Judge considered the particulars of contributory 

negligence alleged against the deceased and supported by the 

evidence of the Appellant, which have not been traversed by the 

Respondents, without regard to the conviction, she ought properly 

to have found that they are likely to substantially reduce the 
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amount of recoverable damages so that she could not properly be 

satisfied that the First Respondent would succeed on liability. 

6. The learned judge having correctly found that there was nothing in 

the evidence tendered by the First Respondent to determine a 

reasonable interim payment, erred in law by taking into 

consideration that the wife and two children are alive and, on that 

basis, presuming that there will be expenses incurred for food and 

funeral expenses as well as a one-time lawn care service in 

determining that $30,000.00 would be a reasonable proportion of 

the damages likely to be recovered. The learned Judge further 

erred in law by failing to consider that such special damages had 

not actually been pleaded or verified on the evidence.” 

9. On 25th April, 2017, the Appellant applied by Notice of Motion pursuant to Rule 24(2) of the 

Court of Appeal Rules, 2005 seeking an order that this Court receive further evidence upon 

questions of fact, to ensure the determination on the merits of the real question in controversy 

between the parties on the appeal.  Both matters came on for hearing before us on the 18
th

 

April, 2018 but the application for leave to adduce fresh evidence was subsequently 

withdrawn during the course of the hearing and we therefore dismissed it, with costs to the 

respondents; so we need say nothing further on that in this ruling. We thereafter proceeded to 

hear and dismiss the appeal. We promised at that time to provide written reasons for our 

decision which we do now. 

 

The Legal Framework 

10. Supreme Court Rules, Order 29, Rules 9 and 10 is in the following terms:- 

“9. In this Part of this Order — 

“interim payment”, in relation to a defendant, means a payment on 

account of any damages in respect of personal injuries to the 

plaintiff or any other person or in respect of a person’s death 

which that defendant may be held liable to pay to or for the 

benefit of the plaintiff;  
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any reference to the plaintiff or defendant includes a reference to 

any person who, for the purpose of the proceedings, acts as next 

friend to the plaintiff or guardian of the defendant. 

10. In an action for personal injuries the plaintiff may, at any time 

after the writ has been served on a defendant and the time limited 

for him to appear has expired, apply to the Court for an order 

requiring that defendant to make an interim payment.” 

 

11. Rule 12 speaks to the principles governing the grant of such orders in the following terms:- 

“12. (1) If, on the hearing of an application under rule 10, the Court is 

satisfied — 

(a) that the defendant against whom the order is sought (in this 

paragraph referred to as “the Respondent”) has admitted liability 

for the plaintiff’s claim; or 

(b) that the plaintiff has obtained judgment against the respondent for 

damages to be assessed; or 

 (c) that, if the action proceeded to trial, the plaintiff would succeed in 

the action on the question of liability without any substantial 

reduction of the damages for fault on his part or on the part of any 

person in respect of whose injury or death the plaintiff’s claim 

arises and would obtain judgment for damages against the 

respondent or, where there are two or more defendants, against 

any of them,  the Court may, if it thinks fit and subject to 

paragraph (2),order the respondent to make an interim payment 

of such amount as it thinks just, not exceeding a reasonable 

proportion of the damages which in the opinion of the Court are 

likely to be recovered by the plaintiff.” 

 

The Judge’s Decision 

12. The learned judge after considering the evidence and hearing submissions made the 

following important findings:- 

 “But in my considered opinion, the plaintiff has a good case, and it 

seems to me that she will succeed at the trial. This is borne out by 

the evidence in respect of brake marks, visibility - and when I say 

brake marks I mean the brake mark impressions as stated, I 

believe, by officer Saunders in his report. So in my opinion the test 
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that the plaintiff has to meet at this stage has been made out”. (pg. 

272 of the record). 

“I accept that the plaintiff and her two children are disadvantaged 

by the death of her husband and the father of the two children. 

But even when the Court is making orders for interim payment 

such orders  must be supported by evidence and ought to be 

reasonable in the circumstances given that the trial is still  extant 

and before the court. 

Some of the requirements of the Rules is that items or matters in 

respect of which the interim payment is sought, there should be 

documentary evidence to support the application. As I said, as I 

looked at the documents produced there were the large sums of 

money deposited into the account. That in my opinion is not 

enough for this court to determine a reasonable interim payment.  

In the circumstances, as I said, I am handicapped. But the court 

does take into consideration that the wife and two children are 

alive, there are expenses which they will reasonably incur for food 

and other expenses, and also the funeral expenses as well as the 

one time lawn care service.  

And in the circumstances, I believe that a reasonable sum to take 

care of herself and the children will be $30,000. The Court has 

already ordered a speedy hearing of this matter which hopefully 

will take place within a reasonable time”. (page 273-274 of the 

record) 

 

Submissions by Parties 

13. The appellant’s submissions on the various grounds of Appeal can be conflated to two points. 

Firstly, that the learned judge was wrong to find on the evidence that the respondent would 

succeed on the question of liability at trial without any substantial reduction of the damages. 

Secondly, that the learned judge having correctly found that there was nothing in the 
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evidence tendered by the first respondent to determine a reasonable interim payment was 

wrong to make the award of $30,000.00. 

 

14. The appellant’s primary challenge to the learned judge’s finding that the respondents would 

succeed at trial were that (i) the appellant’s conviction is not conclusive of liability not -

withstanding the fact that he pleaded guilty. They said that although it carries weight the 

presumption of guilt could be rebutted by an assessment of the evidence as a whole at trial. 

(ii) They contended that evidence now available which was not before the judge shows that 

the deceased was intoxicated at the time of the accident. This they say could rebut the 

presumption of liability or at lease substantially reduce the amount of damages awarded at 

trial. 

15. The respondents submit that the new evidence does not prove that the deceased was not in 

control of his motorcycle at the time of the accident. Furthermore, they say the new evidence 

does not alter the evidence as to the manner in which the appellant and the deceased drove on 

the night in question. The respondents therefore urged this Court not to interfere with the 

judge’s Order and submitted that the interim payment order made by the learned judge 

cannot be said to be an improper exercise of her discretion having regard to the following 

facts: 

“a) The deceased was traveling ahead of the Appellant; 

b) The Appellant was traveling behind the deceased and observed him from a 

distance, albeit traveling in the wrong lane; 

c) The Appellant closed the distance between the truck he was driving and the 

motorbike the deceased was riding; 

d) The deceased made a left turn into the path of the Appellant’s truck; 

e) The Appellant did not keep a safe braking distance from the deceased; 

f) The Appellant collided with the deceased from behind; 

g) The Appellant pleaded guilty and was convicted in the Magistrate’s court of 

the offence of killing in the course of dangerous driving contrary to section 

44(1) of the Road Traffic Act, Ch. 220.” 
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Discussion and Findings 

16. It is well established in law that an Appellate court will not interfere with the exercise of a 

judge’s discretion unless it is clearly satisfied that the discretion has been exercised on a 

wrong principle and should have been exercised in a contrary way or that there has been a 

miscarriage of justice. Mrs. Lockhart-Charles, counsel for the respondents submitted that on 

the facts of the present case, it cannot be said that the interim payment order made by the 

learned Judge was an improper exercise of her discretion. We agreed with that submission 

and thus dismissed the appeal. 

17. As the trial of this matter has not as yet been held we do not propose to delve into the facts to 

any great extent. However, what we do note is that the learned judge took into consideration 

the fact that the appellant while represented by an experienced attorney pleaded guilty to the 

charge of killing in the course of dangerous driving before the magistrate Court. She also 

clearly indicated that she was not merely relying on the presumption of guilt raised by the 

conviction but also considered the evidence available to her with respect to how the accident 

occurred.  In these circumstances we cannot say that her finding that if the matter proceeded 

to trial the respondent would obtain judgement for substantial damages was unreasonable. 

18. The appellant challenged the amount awarded to the respondents and focused on the fact that 

the learned judge found that there was nothing in the evidence tendered by the first 

respondent to determine a reasonable interim payment.  Ms. Cleare, counsel for the appellant, 

submitted that the first consideration when determining the amount for an interim payment is 

that the said amount should be well within the limits of the estimate of the ultimate damages. 

Secondly it should not exceed a reasonable proportion. She contended that having admitted 

that there was insufficient evidence to determine a reasonable amount no award should have 

been made. In support of this submission counsel relied on an extract from Volume 1 of the 

Supreme Court Practice 1979 at page 496 paragraph 29/9-17/12. 

19. We note however, that in the same extract the authors note that:  

“… other considerations include the nature and extent of any 

hardship to the plaintiff and members of his family, the 

urgency of his needs to mitigate such hardship, the use to 

which the money is intended to be put and the estimated 
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interval between the application and the date of the final 

award at trial or the assessment of damages.”  
 

There was in our view compelling evidence of hardship disclosed in the affidavit of the first 

respondent filed on the 5
th

 December 2016 in support of the application for the interim 

payment. 

 

20. In the aforesaid affidavit it was stated that the deceased was the bread winner of the family 

and in addition to the financial support he attended to all the maintenance of the family 

home, the vehicles and boat. These are tasks which the respondents will now have to hire 

someone to undertake. The first respondent who is the widow of the deceased also stated as 

follows:- 

“12. It has been particularly difficult for the family to function 

without my husband’s support, as Mali is diagnosed with a 

chromosome abnormality and developmental delay. Though her 

gross motor skills are average she falls frequently and as such she 

is unable to attend to basic care needs such as bathing and 

dressings without assistance and requires supervision and 

assistance in other areas as well. She has no speech, mild hearing 

loss and communicates primarily through sign language. Mali 

was dependant (sic) on me and the Late Daniel Bethel as 

caregivers and with the loss of my husband, home help from 

family members as well as hired help has become a necessity 

adding to the financial strain. There is now produced and shown 

to me at pages [23j through [29] of ‘Exhibit RT’ copies of Mali’s 

medical diagnosis… 

13. Prior to the loss of my husband I worked as a property manager 

making an average of One Thousand Five Hundred Dollars 

($1,500) per month. However because of the aforesaid issues I had 

to give up my job in order to properly care for the Second and 

Third Plaintiffs. I have attempted to mitigate my loss by engaging 

in employment as a real estate agent as the hours offer greater 

flexibility. However, as remuneration is based almost entirely 

upon commission from property sales I do not make a regular 

salary. I have made only one sale these last 11 months bringing in 

Four Thousand Dollars ($ 4,000) in commission. 

14. 1 recognize that a significant period of time will likely pass before 

I will recover final payment from the Defendant in respect of this 
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matter and that it could potentially be at least one year from now 

which is late 2017 or possibly even later. 

15. That it is imperative that I obtain financial assistance prior to that 

time as my expenses are increasing and I fear I will be unable to 

properly financially care for myself or my dependants. … 

17. I am requesting the sum of One Hundred and Fifty Thousand 

Dollars ($150,000) as an interim payment which I need in order to 

assist with living and medical expenses. These funds are needed to 

pay for the medical care and nursing of Mali, for Kendall’s 

schooling and for the maintenance of our home and all associated 

expenses of our regular life. There is now produced and shown to 

me at pages [35] through [3’s] of “Exhibit RT” a copy of one of 

the receipts for funeral costs for Mr. Daniel William Bethel and a 

copy of the funeral program.” 

21. It was then in this context that the learned judge made the award. This is made clear from her 

comments as follows:- 

“In the circumstances, as I said, I am handicapped. But the court does 

take into consideration that the wife and two children are alive, there 

are expenses which they will reasonably incur for food and other 

expenses, and also the funeral expenses as well as the one time lawn 

care service.” 

And in the circumstances, I believe that a reasonable sum to take care 

of herself and the children will be $30,000. The Court has already 

ordered a speedy hearing of this matter which hopefully will take 

place within a reasonable time”. 

 

22. In our view the learned judge having determined that the respondents would succeed at trial 

and recover substantial damages faced with clear evidence of the hardships could do no less 

than to make the award which she did. The amount awarded was clearly only a small portion 

of what was being requested and having regard to all the available information should be 

well within the limits of the estimate of the ultimate damages and is very unlikely to exceed a 

reasonable proportion of the damages ultimately to be awarded. In those circumstances we 

determined that we could see no reason why we should disturb the decision of the learned 

judge below. 

 

 



13 
 

Disposition 

23. It was for the foregoing reasons that we dismissed the appeal and awarded costs to the 

Respondents. 

 

 

 

 

     ________________________________________________ 

     The Honourable Mr. Justice Evans, JA (Actg.) 

 

 

 

     ________________________________________________ 

The Honourable Mr. Justice Stephen Isaacs, CJ (Actg) 

 

 

 

    

 ________________________________________________ 

The Honourable Ms. Justice Crane-Scott, JA 


