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The appellant was employed as a data entry clerk from 2001 to 2015 at the College of The 

Bahamas, now named the University of The Bahamas (UB). During her employment she was 

attached to the payroll department and had responsibility for, inter alia, entering data relative to 
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staff payroll and salary adjustments into UB’s payroll system and submitting UB’s payroll 

information to the Bank of the Bahamas (BOB) in order for staff salaries to be disbursed. 

Beginning in March 2008 and ending in October 2015 the appellant manipulated and or falsified 

the payroll reports by inflating the salaries of her colleagues and manipulated and or falsified the 

direct deposit instructions sent to BOB for salary disbursements. The appellant’s salary was 

inflated and then distributed to the four banks attached to her pay slip. In the result the appellant 

was able to steal $704,580.00 from the UB. Following a trial before a judge and jury the 

appellant was convicted of 24 counts of stealing by reason of employment and falsification of 

accounts. She was sentenced to 6 years imprisonment on 4 counts of stealing by reason of 

employment and 9 years imprisonment on the other 4 counts of stealing by reason of 

employment. The sentences were ordered to run consecutively for a total of 15 years 

imprisonment for the stealing by reason of employment offences. The appellant was also 

sentenced to 6 years imprisonment on 8 counts of falsification of accounts and 3 years 

imprisonment the remaining 8 counts of falsification of accounts. The sentences were ordered to 

run consecutively for a total of 9 years imprisonment for falsification of accounts offences.  

The appellant’s accounts at various banks had been frozen and the trial judge ordered that the 

cumulative $66,369.26 which was frozen in those accounts be forfeited to the Public Treasury. 

The trial judge further ordered that the appellant pay restitution in the amount of $140,916.00 

every year for five years until the $704,580.00 which was stolen was repaid; every year the sum 

was not paid is an additional year to be added to the appellant’s sentence. Aggrieved by her 

conviction and sentence the appellant has appealed to this Court.  

Held: appeal against conviction dismissed. Appeal against sentence allowed; sentences to run 

concurrently not consecutively. Order requiring restitution upheld; that part of the order 

imposing further incarceration for failing to make restitution set aside. The restitution order will 

be a judgment debt owed by the appellant to the University of The Bahamas.  

The appellant complains that evidence of Elgin Smith which was based on information retrieved 

by a computer was wrongly admitted as it was not in accordance with section 67 of the Evidence 

Act. The crux of the complaint is that that there was no evidence led to the effect that the 

computer was working properly. Counsel for the appellant did not object to Smith’s evidence on 

the basis that it did not comply with section 67, but rather the objection was based on Smith’s 

evidence being hearsay. As the objection on the basis of section 67 was not made at the time of 

the trial this ground of appeal is rejected. 

Secondly, the appellant complains of the evidence of Renee Mayors and Sgt. Donald Rolle. Ms. 

Mayors and Sgt. Rolle each testified to certain admissions allegedly made by the appellant. The 

fact that the admissions made by the appellant may have been made based upon assertions made 

to her from information obtained by Mayors and or Rolle which may itself be inadmissible is 

wholly irrelevant. That can be no basis for refusing to admit their evidence as to statements made 

by the appellant. The statements by the appellant are certainly not hearsay. Nor are the 
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statements inadmissible on the ground that they were not made voluntarily or made as a result of 

oppression. The appellant never suggested that they were not made voluntarily. Her suggestions 

to the witnesses in cross examination were that they were never made at all. She did not give any 

evidence at the trial and no evidence was led at all that the statements were made under duress or 

oppression.  

The appellant further complains that the trial judge ought to have acceded to the no case 

submission. However, once the evidence of Smith, Mayors and Rolle was admitted then, having 

regard to the evidence of the deposits made to the various banks, clearly there this was a matter 

that ought to properly go to the jury for their consideration.  

The failure of the trial judge to provide her reasons for not acceding to the no case submission 

was complained about by the appellant. However, the appellant can hardly show any prejudice 

by the failure of the judge to give further written reasons for her refusing to accede to the No 

case submission. The oral reasons given at the trial made it relatively clear to the accused why 

the judge felt that there was a case to answer. 

Another of the appellant’s complaints is that the trial judge permitted lengthy delays in the trial 

The period of delay complained about is between 20 December 2017 (when the court adjourned 

the trial for the holidays) and 15 January 2018 (when the trial resumed after the holidays). This 

ground failed as this was not a capital case, and as at the time of the adjournment the evidence 

had not yet been completed and the fact that this was by no means complex case.  

Finally, the appellant complains that her sentence is too harsh. It is settled law that an appellate 

court should not readily interfere with a sentence passed by a lower court which unless the 

sentence was manifestly harsh, excessive or wrong in principle. The appellant complains that the 

judge was wrong to make the sentences consecutive as there were no exceptional circumstances 

that warranted consecutive sentences and that it was manifestly harsh to impose additional 

sentences for failure to repay the money stolen. In the Court’s view this was not a case requiring 

the imposition of consecutive sentences but rather may have warranted sentences near the 10 

year maximum provided for in the Penal Code. A total sentence of 15 years or 20 years as the 

case may be is not compatible with the principle of totality having regard to the fact that the 

maximum imposed by the Penal Code for any count of stealing was 10 years. The Court is 

satisfied that the appellant’s sentences should all run concurrently.  

In the Court’s view the additional sentence of further imprisonment in default of payment was 

not only unduly severe but beyond the jurisdiction of the judge. If the appellant was unable to 

repay the money this would add 5 years onto her 15 year sentence. Effectively, the appellant 

would have to serve 20 years imprisonment which is twice the maximum period for any one 

offence.  Section 122 of the Penal Code provides the rules for the payment of compensation by a 

person convicted of an indicatable offence. Sub-section 6 provides that the award of 

compensation is deemed a judgment debt and enforceable in the same manner as costs awarded 
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under this Code and in default of payment the offender shall be liable to imprisonment on similar 

terms as those inflicted in relation to default in payment of costs awarded under this Code.  

A v Secretary of State for the Home Department [2005] UKHL 71 mentioned 

Adnan Oliver v R SCCrApp. No. 191 of 2014 considered 

Clarence Smith v R SCCrApp. No. 167 of 2015 applied 

Commissioners of Customs and Excise v Harz and Anor [1967] 1 AC 760 mentioned  

Daisymae Johnson v R SCCrApp. No. 44 of 2017 mentioned 

Kostadin Karchav v the Commissioner of Police MCCrApp. No. 56 of 2015 applied  

Mario Taylor v R SCCrApp. No. 265 of 2017 mentioned 

R v Jameson and Jameson [2009] 2 CAR (S) 26 applied 

Stirland v Director of Public Prosecutions [1944] AC 315 applied 

Stubbs, Evans and Davis v R SCCrApp. Nos. 16, 17 and 20 of 2002 distinguished  

Taylor v Regina; Evans v Regina [2015] 2 BHS J No. 111 applied 

 

 

 

 

 

______________________________________________________________________________ 

J U D G M E N T  

 

 

Judgment delivered by Sir Michael Barnett, JA: 

1. On 19 February 2018 the appellant was unanimously convicted of 24 counts of stealing by 

reason of employment and falsification of accounts. The facts as set out in the sentencing 

judgments are as follows: 

“15. The facts as posited by the Crown and accepted by the 

Defence read as follows: 

The Convict was employed as a data entry clerk from 

the year of 2001 to October 2015, at the College of the 

Bahamas (hereinafter referred to as COB), now called 

the University of the Bahamas. That whilst employed at 

the COB, she was attached to the payroll department 
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and held the post of Clerk and Human Resource 

Assistant. The Convict had the direct responsibility for: 

(i) entering data relative to COB staff payroll 

and salary adjustments (i.e. promotions, 

deductions, overtime) into the college’s payroll 

system referred to as the “Great Plains System”; 

(ii) having the payroll files and authorization 

letters signed by the College President and Vice 

President; and  

(iii) sending and submitting same to the Bank of 

the Bahamas (the governmental bank) in order 

for staff salaries to be duly disbursed  

16. That from March 2008 to October 2015, the 

Convict manipulated and or falsified COB direct 

payroll reports by inflating the salary of her colleagues 

for approval by the College’s VP of Finance. After 

which the Convict further manipulated and/or falsified 

the COB direct deposit instructions sent to the Bank of 

the Bahamas (“BOB”) for salary disbursements. The 

direct deposit instructions sent to BOB revealed a true 

reflection of her colleagues’ correct salary. However 

the Convict’s salary was inflated with the difference 

and then distributed to the four bank accounts 

attached to her pay slip respectively namely 

Commonwealth Bank Account #7033229203, Scotia 

Account #8221, First Caribbean Account #60941565, 

and Royal Bank Finco Account #8000783.  

In the result, based on the instructions sent to BOB, the 

Convict was able to steal the following sums from COB:  

(i) $63,684 from March – December 2008; 

(ii) $76,656 from January - December 2009; 

(iii) 66,600 from January to December 2010; 

(iv) $71,312 from January to December 2011; 

(v) $97,780 from January to December 2012; 



6 
 

(vi) 105,534 from January - December 2013; 

(vii) $116,545 from January to December 2014 and  

(viii) $106,469 from January - October 2015.” 

2. The trial judge imposed the following sentences: 

“(i) Counts 1, 4, 7, & 10 – I hereby sentence you concurrently 

to Six Years Imprisonment; 

(ii) Counts 13, 16, 19 & 22 - I hereby sentence you concurrently 

to Nine Years Imprisonment; 

(iii) Counts 1, 4, 7 & 10 are to run consecutively on counts 13, 

16, 19 & 22 which is a total of Fifteen Years Imprisonment for 

Stealing by Reason of Employment; 

(iv) In respect of Counts 2, 3, 5, 6, 8, 9, 11 & 12 you are 

sentenced concurrently to Three Years Imprisonment and for 

Counts 14, 15, 17, 18, 20, 21, 23 & 24 you are sentenced 

concurrently to Six (6) Years Imprisonment;  

(v) Counts 2, 3, 5, 6, 8, 9, 11 & 12 are to run consecutively to 

Counts 14, 15, 17, 18, 21, 23 & 24 to total Nine (9) Years 

Imprisonment for the offence of Falsification of Accounts; 

(first 8 counts sentence is 3 years – the second 8 counts the 

sentence is 6 years.) 

(vi) I order forfeited to The Public Treasury the following sums 

frozen in various bank accounts of the Convict: 

i. Scotia Bank:  Account #8221 - $13,731.77 

    Account #8264 - $0.08 

ii. First Caribbean CIBC Account #60941565 –  

    (Savings) - $261.49 

    Account #100862607 –  

    (Checking) - $440.41 

    Account #201626934 (Fixed 

    Account - $17,284.88 
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iii. Royal Bank of Canada dealt solely for the Convicts 

Mortgage 

iv. Commonwealth Bank Account #7033229203 - 

$34,650.63 

A total of $66,369.26. 

(vii) Restitution by the Convict in the Amount of $140,916.00 to 

the Public Treasury for every year for Five (5) Years until the 

sum of $704,580.00 that was stolen is repaid. Every year the 

sum of $140,916.00 is not paid is an additional year on the 

sentence. 

3. The appellant has appealed the conviction and sentence. 

Ground 1 - The learned trial judge erred in law when she wrongly admitted inadmissible 

evidence that was not in compliance with section 67 of the Evidence Act  

4. Section 67 of the Evidence Act is as follows: 

“67. (1) In any criminal proceedings, a statement contained in 

a document produced by a computer shall not be admissible as 

evidence of any fact stated therein unless it is shown — 

(a) that there are no reasonable grounds for believing 

that the statement is inaccurate because of improper use 

of the computer;  

(b) that at all material times the computer was 

operating properly, or if not, that any respect in which 

it was not operating properly or was out of operation 

was not such as to affect the production of the document 

or the accuracy of its contents; and 

(c) that any relevant conditions specified in rules of 

court under subsection (2) are satisfied. 

(2) Provision may be made by rules of court requiring that in 

any criminal proceedings where it is desired to give a statement 

in evidence by virtue of this section such information 

concerning the statement as may be required by the rules shall 

be provided in such form and at such time as may be so 

required. 
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(3) In any criminal proceedings where it is desired to give a 

statement in evidence in accordance with this section, a 

certificate — 

(a) identifying the document containing the statement 

and describing the manner in which it was produced; 

(b) giving such particulars of any device involved in the 

production of that document as may be appropriate for 

the purpose of showing that the document was 

produced by a computer; 

(c) dealing with any of the matters mentioned in 

subsection (1); and 

(d) purporting to be signed by a occupying a responsible 

position in to the operation of the computer,  

shall be evidence of anything stated in it; and the purposes of 

this subsection it shall be sufficient for a matter to be stated to 

the best of the knowledge and belief of the it. 

(4) Notwithstanding subsection (3), a court may require oral 

evidence to be given of anything of which evidence could be 

given by a certificate under that subsection. Evidence from 

computer records.  

(5) Any person who in a certificate tendered under subsection 

(3) in a magistrates’ court, Supreme Court or the Court of 

Appeal makes a statement which he knows to be false or does 

not believe to be true is guilty of an and shall be liable on 

summary conviction to a fine of one thousand dollars or to 

imprisonment of six months or to both. 

(6) In estimating the weight, if any, to be attached to a 

statement regard shall be had to all the circumstances from 

which any inference can reasonably be drawn as to the 

accuracy or otherwise of the statement and, in particular — 

(a) to the question whether or not the information 

which the information contained in the statement 

reproduces or is derived from was supplied to the 

relevant computer, or recorded for the purpose of being 

supplied to it, contemporaneously with the occurrence 
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or existence of the facts dealt with in that information; 

and 

(b) to the question whether or not any person concerned 

with the supply of information to that computer, or with 

the operation of that computer or any equipment by 

means of which the document containing the statement 

was produced by it, had any incentive to conceal or 

misrepresent the facts. 

(7) For the purposes of subsection (6) information shall to be 

taken to be supplied to a computer whether it is supplied 

directly or (with or without human intervention) by means of 

any appropriate equipment.” 

5. This relates to the evidence of Elgin Smith, the Vice President of the University in charge of 

Information Technology and Chief Information Officer. He gave evidence based upon a 

report he prepared from information on his computer. That evidence was an analysis of the 

activity of the appellant. The information on his computer came from information which he 

obtained from the appellant’s computer at the University of The Bahamas (UB).  

 

6. The basis of the objection is that there was no evidence led to the effect that the appellant’s 

computer was properly working. 

 

7. Strictly speaking the evidence from Elgin Smith was based upon a report prepared by his 

computer and not from a report prepared by the appellant’s computer albeit that the 

information in Smith’s computer came from the appellant’s computer.  

 

8. It should be noted that at the time Smith gave evidence counsel for the appellant did not 

object to his testimony on the ground that the requirements of section 67 of the Evidence Act 

had not been complied with, but rather on the ground that Smith’s evidence was hearsay 

because it was based upon information obtained by him from the appellant’s computer.  

 

9. The basis of the appellant’s complaint on this ground of appeal is “that before anything 

generated from [the appellant’s] computer could be relied on and admitted into evidence 

there ought to have been oral evidence or a certificate showing that the said computer was in 

fact functioning as is required by section 67 of the Evidence Act”. 

 

10. As we said this was not the complaint made at the trial. The objection at the trial was that the 

evidence was hearsay. No doubt had the objection been based on non-compliance with 

section 67, such a vice could easily have been rectified by the prosecution leading direct 

evidence of the working condition of the appellant’s computer. Indeed in cross examination 
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of the prosecution witnesses it was never suggested that the appellant’s computer was not 

working although there were suggestions that other persons may have had access to her 

computer.  

 

11. We would reject this ground as being meritless as the objection on the basis of section 67 

was not made at the time of the trial. As was said by Viscount Simon L.C. in Stirland v 

Director of Public Prosecutions [1944] AC 315:  

“It has been said more than once that a judge when trying a 

case should not wait for objection to be taken to the 

admissibility of the evidence; but should stop such questions 

himself: see Rex v Ellis [1910] 2 KB 746, 764. If that be the 

judge's duty, it can hardly be fatal to an appeal founded on the 

admission of an improper question that counsel failed at the 

time to raise the matter. No doubt, as was said in the same 

case, the court must be careful in allowing an appeal on the 

ground of reception of inadmissible evidence when no 

objection has been made at the trial by the prisoner's counsel. 

The failure of counsel to object may have a bearing on the 

question whether the accused was really prejudiced. It is not a 

proper use of counsel's discretion to raise no objection at the 

time in order to preserve a ground of objection for a possible 

appeal but where, as here, the reception or rejection of a 

question involves a principle of exceptional public importance, 

it would be unfortunate if the failure of counsel to object at the 

trial should lead to a possible miscarriage of justice.” 

[Emphasis added] 

12. The appellant did not, in this appeal, pursue the argument that the evidence of Mr. Smith was 

inadmissible on the ground of hearsay. 

Ground 2 - The learned trial judge erred in law when she wrongly admitted evidence of a 

partial confession that was made to a person in authority in circumstances where the 

allegations put to the appellant were based on inadmissible hearsay evidence  

13. This complaint is directed at the evidence of Renee Mayors, the Associate Vice President of 

Human Resources at UB who was in charge of the department in which the appellant was 

working, albeit not her immediate supervisor.  We can do no better than to set out fully the 

argument by the appellant. 

“28. She gave evidence that on the 11th November 2015 she 

had a meeting where she was “…present[ed] with a document 
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that would have been the internal document we would have 

generated reflecting the October 2015 payroll… 

…An internal document that we - - means it was a College of 

The Bahamas document that our office would have generated 

that represented the October ‘015 payroll report. And then I 

was presented with another document representing the same 

period…”  

29.  It is submitted that her evidence of what these documents 

were, was in fact inadmissible hearsay and Counsel for the 

Defendant raised the objection on more than one occasion… 

30. It was then that Ms. Mayors stated this in her evidence, 

“…As a result of my observation, I determined or 

detected that there was an anomaly. Such anomaly, of 

course, then required that there would have been an 

infraction, internal control breach. And such internal 

control breach, then, required that, in my capacity as 

the Associate Vice-President, I had to address the 

employee responsible for the breach.” 

31. While we submit that Defense Counsel was correct to 

object to this evidence noteworthy about this evidence for the 

purposes of the ground is that she stated that her capacity 

required her to address the employee responsible for the 

breach. 

32. We still however adopt the submission that Ms. Mayors 

was not deemed an expert in the field of accounting or finance 

therefore she could not, even if she determined there was 

something amiss, without more attribute the fault to the 

Appellant…therefore the Learned Trial Judge was wrong to 

allow this evidence to be given. 

33. To exacerbate the matter, the documents to which Ms. 

Mayors referred and formulated her “opinion” and 

“allegations” against the Appellant, was (sic) clearly hearsay 

and did not fall within any of the exceptions contained in the 

Evidence Act. Therefore, anything flowing therefrom ought 

not to have been admitted into evidence.” 
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14. Ms. Mayors testified to certain admissions allegedly made by the appellant and Counsel 

argues that “any confession made to Ms. Mayors, who was a ‘Person in Authority’, under 

these circumstances could not be considered voluntary.  Our position is that any evidence of 

what occurred during the meeting with the appellant ought not to have been admitted into 

evidence because the answers given and the documents Ms. Mayors relied on had only been 

given and handed over as the result of the exercise or purported exercise of Ms. Mayors 

powers. Nothing claimed to have been said by the appellant came forward of her own 

volition”. 

 

15. The ground also relates to the evidence of Sgt. Donald Rolle with respect to admissions made 

by the appellant to him. 

 

16. We must confess that it is difficult to fathom the basis of this objection. Statements made by 

the appellant to Ms. Mayors and or Sgt. Rolle cannot be hearsay. The fact that the admissions 

made by the appellant may have been made based upon assertions made to her from 

information obtained by Mayors and or Rolle which may itself be inadmissible is wholly 

irrelevant.  That can be no basis for refusing to admit their evidence as to statements made by 

the appellant. The statements by the appellant are certainly not hearsay.  

 

17. Nor are the statements inadmissible on the ground that they were not made voluntarily or 

made as a result of oppression. The appellant never suggested that they were not made 

voluntarily. Her suggestions to the witnesses in cross examination were that they were never 

made at all. She did not give any evidence at the trial and no evidence was led at all that the 

statements were made under duress or oppression.  

 

18. The appellant relies upon the decision in Commissioners of Customs and Excise v Harz 

and Anor [1967] 1 AC 760. This is misplaced. Harz is simply another authority for the 

principle that evidence may not be given by a prosecutor in criminal proceedings of a 

confession made by a defendant, if it is challenged, unless the prosecution proves beyond 

reasonable doubt that the confession had not been obtained by oppression of the person who 

made it or in consequence of anything said or done which was likely, in the circumstances 

existing at the time, to render unreliable any confession which might be made by him in 

consequence thereof. See A v Secretary of State for the Home Department [2005] UKHL 

71 para 14. 

 

19. In this case there was no evidence to suggest that the statements by the appellant were 

unreliable. The only issue was whether she had made them as alleged by the witnesses for the 

prosecution. In our judgment there was absolutely no basis for the judge refusing to admit the 

evidence of the witnesses as to what the appellant told them. 
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Ground 3 - The learned trial judge ought to have acceded to the no case submission 

therefore the verdict is unreasonable and cannot be supported having regard to the 

evidence  

20. This ground is really a reformulation of the first two grounds. It turns on the admissibility of 

the evidence of Elgin Smith, Ms. Mayors and Sgt. Rolle.  

21. Once the evidence of those three witnesses was properly admitted then, having regard to the 

evidence of the deposits made to the various banks, clearly this was a matter that ought to 

properly go to the jury for their consideration. 

 

22. This ground fails. 

Ground 4 - The learned trial judge erred in law when she failed to provide her reasons for 

not acceding to the no case submission made by Counsel on behalf of the appellant 

23. At the trial the judge gave the following ruling on the no case submission: 

“My ruling in short, I have prepared a written ruling which 

customarily for the Court (sic) at the time that jury go out. I 

have found that the defendant has a case to answer. My finding 

was that she had a case to answer on all of the counts from two 

to 24 in respect of the indictment 167/7 of 2016.  

I did not find any difficulty with the nature of the charges, the 

statement of offense as proffered by the Crown. Therefore, I 

overruled you on that point, Mr. Gomez. I felt that they 

satisfied the information of the act in accordance of what the 

jury should be considering at this stage in the trial and that 

there was a case to go to the jury.  

Of course, I looked at usual cases of the Crown and Galbraith 

at page 124. The Queen and Chippery, and the Larry 

Raymond Jones and Privy Council no case submissions 

adopting the Queen and Galbraith in this jurisdiction.  

In relation to count one, that was a count that troubled me and 

I was of the view that it came within limb (b) of Galbraith and 

I was concerned as to whether or not there was sufficient 

evidence to go to jury, having regard to the fact that was not 

backed by the Bank of The Bahamas records because their 

records did not go back to 2008.  
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On that count alone, I have very reluctantly determined that 

will also go to the jury. I have found that it would be a matter 

within their province. Any weaknesses will be brought to the 

jury's attention and they will make a decision as to whether or 

not sufficient evidence has been lead to satisfy that count. As I 

indicated, I will give a full ruling which will be delivered at the 

time they go down for their deliberations.” 

24. It is a matter of regret that the trial judge did not give a full written ruling as promised. 

Counsel for both the appellant and the respondent have represented to the Court that they are 

not aware of the written ruling notwithstanding their inquiries.   

 

25. In Adnan Oliver v R SCCrApp. No. 191 of 2014 I said: 

“66. I accept the general proposition that the giving of reasons 

in interlocutory rulings is a matter of discretion by the trial 

judge. But like all discretions, it must be judicially exercised. 

As a general proposition adequate and intelligible reasons 

must be given for judicial decisions. A judge failing to give 

reasons must be the exception rather than the rule.  As was 

said by the Supreme Court of Ireland in the case of Delaney v 

Judge Donnchadh [2011] IEHC 138: 

‘Confidence in the judicial process is based on the 

assumption that decisions are based on rational 

foundations and are not arbitrarily arrived at. 

Moreover, public confidence is best secured when 

reasons for the decision are explained and furnished’  

67. This is particularly so when reasons are promised and not 

delivered. 

68. This does not require a scholarly dissertation or treatise, 

but sufficient to explain to the accused and the prosecution 

why the judge came to the decision he or she made.” 

We repeated this in Mario Taylor v R SCCrApp. No. 265 of 2017.   

 

26. When judges promise written reasons for their decisions they must provide those reasons. 

 

27. Notwithstanding that the judge did not do what she promised to do this ground has no merit. 

The appellant can hardly show any prejudice by the failure of the judge to give further 

written reasons for her refusing to accede to the no case submission. The oral reasons given 
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at the trial made it relatively clear to the accused why the judge felt that there was a case to 

answer and having regard to our views on the first two grounds of appeal the no case 

submission was, in any event, meritless. 

 

28. This ground must fail. 

Ground 5 - The learned trial judge erred in law when she permitted lengthy delays in the 

trial without keeping the jury together and making proper provision for preventing them 

from holding communication with anyone else 

29. This trial commenced on 20 November 2017. The jury was not sequestered. On 20 December 

2017 the court adjourned the trial for the Christmas and New Year’s holidays and the trial 

resumed on 15 January 2018 and was completed on 19 February 2019 when the jury returned 

its verdict. 

  

30. The attack by the appellant is the long delay between 20 December 2017 and 15 January 

2018. Counsel says: 

“97. It is submitted that having regard to the case law, it is not 

necessary to show that prejudice actually occurred to the 

Appellant.  Rather, the court is to be concerned with whether 

there was ample opportunity for any juror to discuss the case 

with any member of the public.  We certainly submit that there 

was more than ample opportunity for a juror, particularly 

over the Christmas holiday where there are multiple 

gatherings and celebrations, to have had discussions about 

what was characterized as a high-profile case in the media with 

other members of the public.” 

31. As support for this submission Counsel for the appellant relies on the decision in Stubbs, 

Evans and Davis v R SCCrApp. Nos. 16, 17 and 20 of 2002 where, in a capital case that 

lasted 4 weeks, there was an adjournment of about 20 days after much of the evidence had 

been taken with only a day left for the completion of the trial. In that case the Court of 

Appeal quashed the conviction and ordered a retrial. The Court said:  

“The court understands the matter which troubled the learned 

trial judge when the application was made by learned counsel, 

Mr. Ducille, on the 3rd of June and repeated on the 13th June, 

to abort the trial and discharge the jury. The learned judge, 

understandably, was anxious to ensure that the last three 

weeks had not been in vain; but, alas, we think that the learned 

trial judge ought to have borne in mind and taken greater 
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account of the fact, first that this was a capital charge and that 

the nature of the evidence and the several inconsistencies 

affecting credibility which the jury would necessarily have to 

grapple with and resolve were matters not to be compounded 

by the obvious tax on memory and recollection which such an 

interval of time inevitably imposed. Secondly, the 

circumstantial evidence, also of a fairly voluminous nature, 

clearing required careful analytical examination by the jury to 

determine either its strength or weakness on the issue of guilt 

or innocence; a protracted delay was more likely to impede 

rather than to accede to a fair and just resolution of that 

particular issue. 

We in the appellate court must not look at this matter afresh 

and ask ourselves whether having regard to all the 

circumstances we can safely say that the jury’s conclusion of 

guilt was one reached as a result of a fair trial.  Would it be 

realistic to assume that this juror whose mother had 

unfortunately passed away could so soon thereafter have 

brought to bear on the contentions and arguments advanced 

on the various inconsistencies and contradictions in the parts 

of the evidence the desired analytical disquisition essential to 

arrive at a fair and just conclusion?  Would it be safe for us to 

conclude that the passage of time occasioned by the 

adjournment had not dimmed the memory of recollection of 

other jurors of some vital detail in the evidence, particularly 

the circumstances evidence, but for which their conclusion may 

well have been different? Ever being in mind that guilt in 

murder requires unanimity in the jury, these are, we believe, 

matters sufficiently disturbing not to pass appellate muster. 

We have already indicated, that is to say during arguments, 

that our approach is not based upon any statutory 

consideration of the Criminal Procedure Code or the Juries 

Act, but suffice it to say that we entirely agree with the 

conclusion that was reached in a previous case referred to us 

by Mr. Turner in argument, and that is the case of Green 

against The Queen number 25 of 1990 in the Commonwealth 

of The Bahamas.  As we then indicated, we are concerned and 

very anxiously concerned about the exercise of the discretion of 
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a trial judge in adjourning a murder trial for a period of 

nearly three weeks. 

Mr. Turner has suggested that we should for the future give 

some guidance to trial judges on the question of adjournments; 

it would be inconceivable if not unhelpful for the court to lay 

down guidelines for what is essentially the exercise of a judicial 

discretion on if, when, and for how long may an adjournment 

be granted in criminal trials. In the infinite variety of 

circumstances on which the question may arise, we can do no 

more than give very general guidance. A judge unquestionably 

must take account of all relevant factors and ignore all 

irrelevant matters in exercising his discretion on when and for 

how long may an adjournment be justified.  Undoubtedly, a 

judge will take account of the seriousness of the charge; he will 

take account of the stage at which the question arises – at an 

early stage when little or merely formal or uncontentious 

material only has been presented, it is more likely that a short 

adjournment may properly be granted; whereas at a more 

advanced state of the trial the length of an adjournment must 

be more critically assessed, and an adjournment of only a few 

days may be considered the ultimate limit. A judge will also 

take account of the volume of evidence, the issues involved, the 

intricacies  arising therefrom, and undoubtedly, the reason and 

the length of the adjournment sought; and as in all these 

matters, the longer the adjournment, the less likely may justice 

in any case be achieved. These are all matters to be determined 

by experience, and from that experience a judge will no doubt 

get the feel of the situation to determine the proper course to 

be taken. As in all these matters in criminal trials, one must 

keep in aim that a trial should proceed as far as possible 

without interruption so issues remain fresh in the minds of 

jurors when they come to deliberate. Any adjournment 

measured in weeks rather than days may very likely not 

achieve the desired objective. 

For these reasons and on account of these considerations, it 

would be impossible to lay down any rigid rule as to the length 

of any adjournment which may properly be granted. At the 

end of the day, a judge must decide these matters for himself, 
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always bearing in mind that the end result is to achieve 

fairness in the trial process itself.” 

32. In our view this case is easily distinguishable. This was not a capital case, the evidence had 

not yet been completed and the case was by no means complex. 

 

33. We adopt the views of Allen P in Clarence Smith v R SCCrApp. No. 167 of 2015 where she 

said at paragraph 21: 

“21. Notwithstanding the decision in Stubbs, it is my view that 

to succeed in overturning a conviction on the basis of a break 

in the trial, it would be necessary and relevant to show that the 

break was inordinate; that there was prejudice to the appellant 

as a result; and that this irregularity substantially affected the 

merits of his case. Simply showing that there was a break in 

the trial as happened in Stubbs would not in my view be 

sufficient to justify quashing the conviction. Indeed, the 

decision in Stubbs is not one which can be generally applied, 

and in any event, the law now allows for alternate jurors.” 

34. In our view by no measurement has the appellant satisfied the test laid out in Smith and this 

ground must fail. 

Ground 6 - That under all the circumstances of the case the verdict is unsafe and 

unsatisfactory  

35. This was a catch all ground and advanced no new ground not contained in the earlier 

grounds.  

 

36. In our view it has no merit. We are satisfied that there is nothing unsafe about the conviction. 

Having regard to the evidence of the deposits to the appellant’s accounts and the appellant’s 

true salary from UB together with the admissions she made to Ms. Mayor and the police, in 

our judgment, any other verdict would have been perverse. 

 

37. The appeal against conviction is dismissed. 

 

Ground 7 – The sentence passed was unduly severe 

 

38. It is settled law that: 

 

“…as an appellate court however, we do not and should not, 

readily interfere with a sentence passed by a lower court which 
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was seized with all the facts and circumstances of the case, 

unless the sentence was manifestly harsh, excessive or wrong in 

principle”.  

 

See Kostadin Karchav v the Commissioner of Police MCCrApp. No. 56 of 2015. 

 

39. We have already set out the sentences passed by the judge in this case. The basis of the 

appeal against sentence are (a) that it was wrong in principle to make the sentences 

consecutive as there were no exceptional circumstances that warranted consecutive 

sentences; and (b) that it was manifestly harsh to impose additional sentences for failure to 

repay the money stolen. 

 

40. Although the appellant was charged with 24 counts and the transaction took place over a 

period of years it was the same design.  

 

41. The trial judge in imposing the sentences said: 

STEALING BY REASON OF EMPLOYMENT 

27. As noted above, this offence carries a maximum penalty of 

ten (10) years.  However, it was recommended by the Crown 

that as it relates to this offence the Convict should be sentenced 

to seven (7) years each on count’s 1, 4, 7 and 10 to run 

concurrently, and to eight (8) years each for count’s 13, 16, 19, 

and 22 to run concurrently. It is further submitted that counts 

1, 4, 7, and 10 should run consecutively to counts 13, 16, and 

22. 

28. In the case of Taylor v Regina; Evans v Regina [2015] 2 

BHS J No. 111, both appellants were convicted of stealing 

$1,290,400.00 from their employer, Scotia Bank in Nicholl’s 

Town, Andros, between April 2008 and July 2008 a penalty 

period of Four (4) months. The first Appellant was sentenced 

to a total of ten (10) years, whilst the second Appellant was 

sentenced to a total of fifteen (15) years. Both were given 

concurrent and consecutive sentences. On Appeal, Justice 

Allen P. at paragraph 10 opined. 

‘... It would seem to me that the several offences 

committed over the period of April to   July 2008 were 

done in execution of the same design and may be said to 

arise out of the same transaction. In that event, it is 
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generally accepted that such sentences should be 

concurrent, unless there are exceptional circumstances 

for making them consecutive; and there appear to be 

none in this case. 

As to the severity of the sentence, they appropriately 

reflect the seriousness of the actions of the appellants in 

stealing from their employers cumulatively, over a 

million dollars which was an appalling breach of trust 

on the part of senior officers of the bank. I also believe 

that it also balances against the mitigating 

circumstances such as their youth, good character, and 

I would not' interfere.’ 

29. The appeal was allowed to extent that the appellants would 

not serve consecutive sentences the Learned President (as she 

then was) did not find this particular case to be of exceptional 

circumstances and affirmed an eight (8) year sentence for both 

Appellants with effect from the date of conviction. 

30. In the case of The Commissioner of Police v Renward Bowe 

[2018] a case recently heard before Learned Stipendiary and 

Circuit Magistrate Samuel McKinney, that Convict was found 

guilty of thirteen (13) counts of Stealing By Reason of 

Employment on the 16th January, 2018. Magistrate McKinney 

sentenced the Convict in that case to three and a half (3.5) 

years imprisonment and an additional one (1) year 

imprisonment if he failed to repay the total of $21,000.00, the 

total amount of funds misappropriated in that matter. 

31. The evidence led in the instant case in my view does justify 

exceptional circumstances and therefore should in my view 

attract a consecutive sentence for the following reasons: 

a. This Convict was one of the principal individuals 

entrusted to enter the payroll information into the 

“Great Plains” system and send off the correct payroll 

instructions to Bank of The Bahamas for the salary 

disbursement of COB employees. The College of the 

Bahamas, (now University of the Bahamas) is the 

leading and primary tertiary institution in our country. 

One in which we repose much pride. The actions of the 
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Convict, who was one of the important founding 

members of this institution and in whom the institution 

reposed a tremendous degree of trust was in my view 

egregious, shameful and reprehensible. 

b. The Crown urged upon the court that the Convict 

would have been a sensible individual of mature years 

during the period when she conducted herself in this 

fashion and stole from C O.B (Convict’s date of birth is 

the 20th May, 1977.) She would have commenced these 

offenses at the age of thirty (30) years, up until the time 

of her arrest at the age of thirty-eight (38) years. To 

date, the Convict is forty (40) years o1d. 

c. The facts reveal continued and consistent 

premeditation that the Convict consistently 

misappropriated the college’s funds every month over 

seven (7) years, with the exception of four (4) months, 

within the entire seven year period;  

d. These offences were revealed to COB and the Royal 

Bahamas Police Force in early November 2015, and 

evidence provided proved that money was 

misappropriated up to October 2015;  

e. The large amounts of the misappropriated funds were 

traced back to the Convicts various bank accounts; and 

f. That the manner in which the offences was carried 

out demonstrated a high degree of planning and an 

egregiously a high level of criminality. 

32. It was further recommended by the Crown that in addition 

to imprisonment the Convict should be made to provide 

restitution to COB pursuant to section 65(1) (a) of the Penal 

Code, Chapter 822, and section 113 of the Criminal Procedure 

Code, Chapter 913.  I so find and I so order. 

42. In addition to those cases, there is also the case of Daisymae Johnson v R SCCrApp. No. 44 

of 2017 where there were 22 counts of stealing by way of service in which the accused stole 

$144,785.34 over a period of time from different persons. In a plea bargain the accused was 

sentenced to six years imprisonment and, if she repaid the money, she would not serve any 

imprisonment but only community service. 
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43. In the present case it is apparent from her sentencing ruling that the judge accepted that it 

was “the same design”. She did not impose consecutive sentences on the basis that these 

were different designs. The consecutive sentences were imposed because the sentencing 

judge considered that although they were the same design which would otherwise attract 

concurrent sentences there existed exceptional circumstances which warranted the imposition 

of consecutive sentences. We do not agree. In our view the circumstances set out in the 

sentencing judgment may warrant sentences near the 10 years maximum provided for in the 

Penal Code. They do not in our judgment warrant imposing the sentences consecutively.  

Indeed it is not clear to us why certain counts of stealing should run concurrently with each 

other but other counts should not. The sentencing ruling does not provide any rationale as to 

why some sentences run concurrently and other consecutively. 

 

44. In R v Jameson and Jameson [2009] 2 CAR (S) 26 the English Court of Appeal  stated:  

 

“…a sentencing judge should pass a total sentence which 

properly reflects the overall criminality of the defendant and 

the course and nature of the criminal conduct disclosed by the 

offences for which he stands to be sentenced, while always 

having regard to the principle of totality.”  

 

45. A total sentence of 15 years or 20 years as the case may be is not compatible with the 

principle of totality having regard to the fact that the maximum imposed by the Penal Code 

for any count of stealing was 10 years.  

 

46. In our view for the same reasons that this Court in Taylor v Regina; Evans v Regina [2015] 

2 BHS J No. 111 determined that the sentences should run concurrently and not 

consecutively we are satisfied that these sentences should all run concurrently. 

 

47. The sentencing judge also made an order for restitution requiring the appellant to repay the 

sum of $704,580.00. She imposed an additional sentence of one year for each year that the 

appellant failed to pay $140,916.00, up to 5 years. This, in our view, is not only unduly 

severe but beyond the jurisdiction of the judge. Firstly, if the appellant repaid the monies she 

would have served 9 years in prison in circumstances where she would have paid full 

restitution. Secondly, as she will be in prison during the five years in question it is unclear to 

us the basis upon which it would have been expected that she could repay the monies. In 

effect it would have been twenty years imprisonment which would have been twice the 

maximum period for any one offence. In Taylor and Evans the parties stole over $1million 

and were sentenced to 8 years with no order requiring restitution. The bank was left with its 

civil claim against the appellants to recover the stolen money. 
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48. More importantly, this additional sentence was beyond the jurisdiction of the judge. Section 

122 of the Penal Code provides: 

“122. (1) Any person who is convicted of an indictable offence 

may on application of the person aggrieved be adjudged by the 

court to make reasonable compensation for the injury suffered 

through the crime. 

… 

 (3) Any such compensation may be either in addition to or in 

substitution for any other punishment; and shall be specified in 

the order of conviction. 

… 

(6) Every amount awarded as compensation under this Code 

shall be deemed a judgment debt due to the person entitled to 

receive the same from the person so convicted, and the order 

for payment of such amount maybe enforced in such and the 

same manner as in the case of any costs awarded by the court 

or magistrate under this Code; and in default of payment of 

such compensation the offender shall be liable to imprisonment 

not exceeding the like term as the court or magistrate may 

inflict in relation to default in payment of costs awarded under 

this Code.” 

49. Section 120 of the Penal Code provides for the payment of costs in criminal proceedings and 

the penalty for nonpayment. It provides: 

 

120. (1) Where any person shall be convicted of any indictable 

offence under this Code or under any other statute, such 

person may, if the court thinks fit, in addition to any sentence 

which the court may deem proper for the offence, be adjudged 

to pay the actual and necessary costs and expenses of the 

prosecution, including the attendance and travelling expenses 

of the witnesses for the Crown; and, unless the sum so awarded 

shall be sooner paid, the offender shall be imprisoned for any 

term the court shall award, not exceeding three months, in 

addition to the term of imprisonment (if any) to which the 

offender may be sentenced for the offence.” 
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50. In our judgment even if it were proper to order compensation to the Public Treasury as 

requested by the prosecution the penalty for nonpayment could not exceed an additional three 

months imprisonment and the imposition of an additional five years for nonpayment was 

beyond the jurisdiction of the sentencing judge. 

 

51. We do not set aside the order requiring restitution but we set aside that part of the order 

imposing further incarceration for failing to make restitution. The restitution order will 

simply be a judgment debt owed by the appellant to the University of The Bahamas 

enforceable in the same manner as any judgment debt. 

 

      __________________________________________ 

      The Honourable Sir Michael Barnett, JA 

 

 

      __________________________________________ 

      The Honourable Sir Hartman Longley, P 

 

 

      __________________________________________ 

      The Honourable Mr. Justice Evans, JA 


