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         1                     COMMONWEALTH OF THE BAHAMAS 
 
         2                       IN THE COURT OF APPEAL 
 
         3                    MCCrApp & CAIS No. 138 of 2019 
 
         4 
 
         5                           Ducamel Simeus 
 
         6                                           Appellant 
 
         7                                 vs 
 
         8 
 
         9                      The Commissioner of Police 
 
        10                                           Respondent 
 
        11 
 
        12             (Substantive Appeal) 
 
        13 
             Before:   The Hon Mr Justice Isaacs, JA 
        14             The Hon Mrs Justice Crane-Scott, JA 
                       The Hon Mr Justice Barnett, JA 
        15 
 
        16 
                       Mr Mario Gray, Counsel for Appellant 
        17             Ms Abigail Farrington, with Mr Kendall Carroll III, 
                         Counsel for Respondent 
        18 
 
        19 
 
        20 
 
        21 
 
        22 
 
        23 
 
        24 
 
        25                           29 August 2019 
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         1   The oral judgment of the court was delivered by 
 
         2   Isaacs, JA: 
 
         3             The appellant was charged with the offence of 
 
         4   killing in the course of dangerous driving due to an accident 
 
         5   which occurred on 6th June, 2019 on Forest Drive in Abaco 
 
         6   which resulted in the death of a motorcyclist, 
 
         7   Brandon Turnquest.  The appellant pleaded guilty to the charge 
 
         8   and was sentenced to 12 months in prison.  He was dissatisfied 
 
         9   with the apparent failure of the Stipendiary & Circuit 
 
        10   Magistrate, Ancella Evans, to consider a fine instead of 
 
        11   incarceration, hence, he appealed the sentence on the grounds 
 
        12   that: 
 
        13             1.   The sentence of the Learned Magistrate without 
 
        14   a fine as an alternative was harsh and unreasonable having 
 
        15   regard to the total circumstance of the case; alternatively 
 
        16             2.   Any other ground which the court deems just. 
 
        17             The facts in the case were recited by the 
 
        18   prosecutor, recorded by the magistrate.  She wrote, inter 
 
        19   alia: 
 
        20             "On the day and time in question (5:55 a.m.), a 
                        traffic accident occurred on Forest Drive, 
        21              Dundas Town, Abaco involving a motorcycle and a 
                        vehicle.  The motorcycle was a red and blue Honda 
        22              XL.  The Defendant was the driver of a black Mazda 
                        wagon LP#AB1053.  The deceased, Brandon Turnquest, 
        23              was the driver of the '05 motorcycle.  The deceased 
                        travelled east on Forest Drive on the left side on 
        24              an eastbound lane.  While passing the Church of God 
                        of Prophecy near an unnamed street, he was struck 
        25              from his motorcycle by the vehicle driven by the 
                        defendant. 
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         1 
                       "The Defendant was travelling west on Forest Drive 
         2              in the westbound lane and failed to keep left, that 
                        is, the left side of the street and entered into 
         3              the path of the motorcycle, and, thereby, causing 
                        the collision." 
         4 
 
         5             The magistrate later mentions the statement of an 
 
         6   apparent eyewitness to the accident, Mr. Michael Russell, a 
 
         7   witness who was sitting the wall with his girlfriend in the 
 
         8   vicinity of the accident, who stated that he saw a white bus 
 
         9   travelling east.  He also saw a black car in the left lane 
 
        10   with a signal to turn through a corner.  He said the 
 
        11   motorcycle rider came around the white bus on the inside. 
 
        12   Then the black car was at a stop.  He said the motorcycle 
 
        13   rider could not brake his bike, and he hit his head on the 
 
        14   windshield of the black vehicle, flew into a tree, and hit the 
 
        15   ground. 
 
        16             In her sentencing remarks the magistrate notes as 
 
        17   reasons: 
 
        18             "The court notes that the Defendant pleaded guilty 
                        at the earliest opportunity and did not waste the 
        19              court's time with a lengthy trial.  For this 
                        reason, the court will not impose the maximum 
        20              sentence nor the maximum fine.  However, the court 
                        cannot ignore the fact that the evidence before the 
        21              court is that the Defendant was in the deceased's 
                        lane when the collision occurred. 
        22 
                       "The court has also carefully considered the 
        23              submissions of counsel and the age of the 
                        defendant, as well as his early guilty plea. 
        24              However, the court cannot ignore the undisputed 
                        facts nor the preponderance of offences of this 
        25              nature." 
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         1             The court was spared going into the full details of 
 
         2   this appeal, but it cannot help but remark upon the failure of 
 
         3   counsel for the appellant to prepare the necessary papers to 
 
         4   further his appeal.  The respondents were capable of producing 
 
         5   and filing skeleton submissions on behalf of the respondent, 
 
         6   and there is no reason why counsel for the appellant could not 
 
         7   (with the same amount of industry) have achieved the same 
 
         8   result. 
 
         9             Nevertheless, the court is of the view that the 
 
        10   concession made by Ms. Farrington on behalf of the Crown is 
 
        11   properly made, and that the sentence imposed by the learned 
 
        12   magistrate in the circumstances of this case is unduly severe. 
 
        13             In the premises, we quash the sentence and set it 
 
        14   aside.  We substitute a sentence of 21 days.  The sentence 
 
        15   begins as of 9th August, 2019.  However, as the appellant was 
 
        16   in custody from the 8th, the court takes into account the time 
 
        17   spent on remand, and, in the circumstances, his release from 
 
        18   custody ought to occur today. 
 
        19 
 
        20 
 
        21             Dated this 29th day of August, 2019 
 
        22 
 
        23                              ________________________ 
 
        24                                     ISAACS, JA 
 
        25   cn 


