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Setting aside a Certificate of Title for fraud – Court of Appeal Rules  

 

The appellants had sought an order that the Certificate of Title issued to the respondent in 

proceedings initiated under the Quieting Titles Act, 1959, be set aside on the grounds that; the 

said Certificate of Title was obtained by fraud and that the respondent was not a person to whom 

the said Certificate of Title could be issued under the Quieting Titles Act. The learned judge 

ordered that the appellants Statement of Claim be struck. The appellants now appeal that order 
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on the ground inter alia that the Learned Justice failed to have proper or any regard to the 

Particulars of Falsehood and Fraud.    

Held: appeal allowed; matter sent back to the Supreme Court for trial. Costs to the appellant, 

both here and below, to be taxed if not agreed. 

 

It is clear from the record that the Learned Judge in the Court below did not give consideration to 

the allegations of fraud so as to make any determination relative thereto. She limited herself to a 

determination as to whether the appellants were able to show that they had locus standi. This in 

my view was an error as it was not consistent with the Court’s obligation to be vigilant in 

preventing its process under the Act from being abused. As is made clear in Strachan’s case 

(above) the primary task to be undertaken by all Courts whenever section 27 is invoked, is to 

determine whether specific fraudulent acts or omissions have taken place as alleged.  The logic 

of that position is that if a litigant brings evidence before the court and the court is satisfied that 

there are serious issues of fraud raised, the Court ought not to turn a blind eye to those issues 

simply because the person who brings that to the attention of the court is not shown to have 

sufficient locus standi. 

 

It follows that in the absence of this Court being vested with the power by statute in a civil 

appeal to dismiss the appeal if the court considers that no miscarriage of justice has actually 

occurred, we cannot make such an order as submitted by Mr. Adams. The facts indicate however 

that the appellant has now twice been found to have no standing due to a lack of interest in the 

subject land. Additionally, the Court having investigated his complaints that the Certificate was 

obtained by fraud and or forgery and found them to be without merit the interest of Justice has 

been served. In these circumstances he can suffer no prejudice by his appeal being dismissed and 

if section 13 was applicable to civil appeals I would have no hesitation in dismissing the appeal. 

In the circumstances of this case however, we accept the appellant’s submission that the learned 

judge erred in dismissing his action which is the subject of this appeal. As noted earlier Mr. 

Adams has properly conceded this point. In my view we therefore have no option than to allow 

the appellant’s appeal and refer the matter back to the Supreme Court for trial. In the event the 

appellant decides to pursue the action before the Supreme Court, that Court will no doubt 

consider and determine the respondent’s assertion that the claim is now res judicata. 

 

Genesis Investment Ltd v Hanley [1979-80] 1 LRB 37 mentioned 

Johnson v Exuma Estates Limited [1965-70] 1LRB 214 considered 

Milton Strachan et al v Harcourt Strachan SCCivApp. No. 208 of 2014 Applied 

O’Brian Loans Ltd. v Edgecombe [1989] BHS J No. 21 considered 

Knowles v Government of the United States of America and another [2007] 1 WLR 47 

considered 
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_____________________________________________________________________________________ 

JUDGMENT  

_____________________________________________________________________________________ 

Delivered by The Honourable Mr. Justice Milton Evans, JA: 

1. By Notice of Motion filed on the 28 May 2019 the second appellant appearing pro se  made  

an application pursuant to Section 10 of the Court of Appeal Act; and or pursuant to Rule 

27(1) and or Rule 24(1)(2)(4) and or Rule 21 (a) and or Rule 29(1) (f) and or Rule 24(1) (2) 

(3) (4) (a) (b) (6)  of the Court of Appeal Rules, 2005; and or Order 31A Rule 18(1)(2) (s) 

of the Rules of the Supreme Court (Amendment) Rules, 2004 FOR AN ORDER:  

1. That SCCivApp No.58 of 2009 be restored to the Cause List, 

and the appeal be heard by the Court of Appeal. 

2. That the Appellant be granted Leave to adduce new 

evidence in support of the Notice of Appeal Motion filed on the 

20
th

 April, 2009.  

3. That the Appellant be granted Leave to amend the Notice of 

Appeal Motion filed on the 20
th

 April, 2009. 

AND FOR AN ORDER 

4. That the purported Certificate of Title dated 26th May, 2006 

and the purported Order of the Court dated 18th May, 2006, 

are forged document(s) that were created in violation of 

Section 70 of the Penal Code and without the knowledge or 

consent of Grand Bahama Hotel Company, who dissolved in its 

country of origin on the 28th April, 2006 and ceased to exist all 

around the world and was thereafter, non-existent legal entity 

that had no juristic capacity; and was incapable of authorizing 

and did not give consent and had no Counsel Attorneys-at-Law 

to draw up or make the purported Certificate of Title dated 

26
th

 May, 2006 and or the purported Order of the Court; nor 

file the forged documents in the Supreme Court Registry on 

29th May, 2006. 

5. That the purported Last Will and Testament of Horatio 

Nelson Wilchombe dated the 24
th

 January, 1906 is void for the 

breach of the Rule against Perpetuities. 

6. That the Hon. Madam Justice Jeanne Thompson (ret) and 

the Supreme Court had no power under the Quieting Titles 
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Act, 1959 to grant a Certificate of Title to Ginn-LA West End 

Limited, who has admitted that it was not the Petitioner and 

that it was not an Adverse Claimant and that it was not a party 

to the Quieting Titles proceedings, and who was not before the 

Court. 

7. That the Respondent pay to the Appellant the costs of and 

occasioned by this application and the appeal, to be taxed if not 

agreed, in any event. 

AND FURTHER TAKE NOTICE that the ground(s) of 

this application are: 

(i) That the Respondent and or its purported successor in title 

LRA-OBB, Limited continues to wrongly interfere with the 

Appellant’s quiet use and enjoyment of his land, by falsely 

claiming to be the owner in fee simple in possession of 179.81 

acre and 28.59 acre portion of the John Bootle Tract in 

reliance on the purported Certificate of Title dated 28th May, 

2006, and which at all material times is forgery, in accordance 

with Section 70 of the Penal Code. 

(ii) That at the date of his death on the 31st July, 1866, the late 

George Johnson Bootle was the owner and seised of the fee 

simple estate in possession of the John Bootle Tract (less and 

except the 20.0 acre portion he previously sold) which was 

granted to John Bootle his heirs and assigns by virtue of 

Crown Grant; and the Appellant has the better documentary 

title to the tract(s) of land subject matter of the appeal. 

(iii) That the fee simple estate and no right title nor interest in 

any portion of the John Bootle Tract did not pass from the late 

George Johnson Bootle to the late Horatio Nelson Wilchombe 

by an Indenture of Conveyance nor any other document of 

title, and there is more than Fifty (50) year break in the 

purported chain of title, as evidenced by the Amended 

Abstract of Title of Grand Bahama Hotel Company which was 

filed in Supreme Court Equity Action No.2005/CLE/qui/00511. 

(iv) That a Justice of the Supreme Court has no power to 

create fee simple estate in land, nor in any portion of the John 

Bootle Tract, under the Quieting Titles Act, 1959. 

(v) That the devise in the purported Last Will and Testament 

of Horatio Nelson Wilchombe  
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“...that i do give and bequeath to my lawful children..... my two 

tracts of land containing 960 acres and160 acres respectively..... 

to be theirs and their heirs forever...” 

is void on the ground that it offends the Rule against 

Perpetuities and the purported Last Will fails. 

(Vi) That the late Horatio Nelson Wilchombe had no fee simple 

estate and no right title nor interest in any portion of the John 

Bootle Tract at the date of his death, so he had nothing to 

devise to his children by his purported Last Will, and his 

children had nothing to convey to the late George W. Jonas, 

who is one of the purported predecessors in title of the late 

Charles Sammons and Grand Bahama Hotel Company (“GB 

Hotel”) and Ginn-LA West End, Limited (“Ginn”); and the 

purported lndenture of Conveyance from the late Charles 

Sammons to GB Hotel dated 14th June, 1968 cannot form good 

root of title to any portion of the John Bootle Tract. 

(vii) That Ginn’s purported documentary title to the John 

Bootle Tract is invalid and or no title at all, by virtue of 

stemming from the purported Last Will of Horatio Nelson 

Wilchombe, and by virtue of not stemming from the Crown 

Grant to the late John Bootle and his heirs including the late 

George Johnson Bootle and the late William Seymour and the 

late Ruel Pratt and Franklyn J. Pratt. 

(viii) That Ginn has admitted that it was not the Petitioner and 

not an Adverse Claimant and not party to the proceedings in 

Supreme Court Equity Action No.2005/CLE/qui/00511. 

Dated: the 28th day of May AD. 2019” 

 

2. The matter came on for hearing before us on the 3 June 2019 and at that hearing Mr. 

Adams, counsel for the respondents pointed out that there was no need for a restoration 

based on the order made by this court on 19 June 2012 which simply adjourned the Appeal 

sine die.  As a result we proceeded to hear the substantive appeal as in our view it was a 

limited point to be decided to resolve the Appeal. After hearing Counsel we reserved our 

decision and promised to provide a written judgment which we do now. 
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BACKGROUND 

3. On 18 May 2006, Thompson J delivered a Judgment in respect of the trial of a Petition 

presented by the Grand Bahama Hotel Co. under the Quieting Titles Act 1959 in Equity 

Action No. 511 of 2005. 

4. On 26 May 2006, Thompson J issued a Certificate of Title to the respondent in respect of 

two tracts of land comprising an area of 28.59 acres and an area of 179.71 acres, 

respectively, being portions of a tract of land originally granted by the Crown to John 

Bootle and situate in the vicinity of the Settlement of West End in the Island of Grand 

Bahama. 

5. By way of a specially indorsed Writ of Summons issued on August 6, 2008, the appellants 

had sought an order that the Certificate of Title issued to the respondent in proceedings 

initiated under the Quieting Titles Act, 1959; namely, Equity Action No.511 of 2005, be set 

aside on the ground that (i) the said Certificate of Title was obtained by fraud and (ii) the 

respondent was not a person to whom the said Certificate of Title could be issued under the 

Quieting Titles Act. As a corollary to the primary claim challenging the validity of the 

Certificate of Title the appellants asserted claims for certain declaratory relief, damages, an 

accounting, mesne profits, injunctive relief; order for possession of the subject land, 

interest and costs. 

6. The action came on for hearing before by The Honourable Madam Justice Gray-Evans and 

on the 12 March 2009 the learned Judge ordered that the Statement of Claim be struck out 

in its entirety. The respondent had submitted that the appellants had no locus standi to 

maintain a challenge to the certificate of title under section 27 of the Quieting of Titles Act. 

The learned judge in her decision stated that: 

“I accept the submissions of Counsel for the defendant. And that is 

that the plaintiffs have not shown that they have any locus standi in 

this action and therefore no reasonable cause of action has been 

shown. The Statement of claim is struck out as disclosing no 

reasonable cause of action and the action is dismissed with costs to the 

defendant”. 

7. By way of a Notice of Appeal filed on 20 April 2009, the appellants appealed the decision 

made by The Honourable Madam Justice Evans on 12 March 2009. (It should be noted that 
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the first Appellant has subsequently withdrawn from the appeal and the second appellant 

has proceeded alone). The said Notice of Appeal -as is not unusual with pro se litigants- 

suffered from prolixity but at the risk of infecting this judgment with the same ailment I set 

it out in full the portion containing the grounds of appeal as follows:- 

“AND FURTHER TAKE NOTICE the grounds of this 

intended appeal are: 

1.  That the Learned Justice failed or refused or neglected to 

consider that the Appellants by the preponderance of 

affidavit evidence, proved the material fact that Grand 

Bahama Hotel Company, the sole Plaintiff in Supreme 

Court Equity Action No. 511 did not exist and was a non-

juristic person, on the date of the Final Order in the said 

action and that it was impossible for a dead, non-existent 

company, who was incapable of appearing and or 

authorizing anybody to act on its behalf on 18
th

 May, 2006 

in said action and that there was no Plaintiff before the 

Court to continue the said action after the death of the sole 

Plaintiff on 28” April, 2006 and no application was made to 

the Court in said action to substitute the dead sole Plaintiff. 

Grand Bahama Hotel Company.  

2. That the Learned Justice failed or refused or neglected to 

consider that the Appellants by the preponderance of the 

evidence, proved the material fact that Ginn-LA West End 

Limited the Respondent herein, in Supreme Court Equity 

Action No. 511 of 2005, did not comply with any of the 

requirements of the Quieting Titles Act, 1959 and that 

Ginn-LA West End Limited 

(i) Was not the Petitioner; 

(ii) Was not an Adverse Claimant; 

(iii) Was not a party to the said Action; 

(iv) Did not claim any estate or interest in the land 

subject of the said Action; 

(v) Did not comply with any of the requirements in 

accordance with and pursuant to the provisions of 

the Quieting Titles Act, 1959; 

(vi) Did not make application for a Certificate of Title in 

the form of a petition; 
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(vii) Did not support any petition for a Certificate of 

Title with evidence of title; 

(viii) Did not file an Abstract of Title; 

(ix) Did not file a concise statement signed by the 

Petitioner’s attorney; 

(x) Did not file any plan subject of the petition; 

(xi) Did not establish title in fee simple to a share in the 

Property 

(xii) Did not prove any possession of the Property; 

(xiii) Did not prove that it was the equitable owner of 

the Property; 

3. That the Learned Justice failed or refused or neglected to 

consider that Grand Bahama Hotel Company was dissolved 

in its country of origin on 28th April, 2006 and therefore 

was dissolved all around the world and therefore was no 

longer, a lawfully incorporated body under the provisions of 

the Companies Act, 1992 and as such, did not possess the 

juristic personality or capacity and was not capable of 

instructing or retaining or authorizing an Attorney to act on 

its behalf by drawing up any Order or Certificate of Title 

and filing any document in the Supreme court Registry 

4. That the Learned Justice failed to have proper or any regard 

to the Particulars of Falsehood and Fraud included in 

Paragraph 23, Paragraph 26, and Paragraph 27 of the 

Appellants Statement of Claim. 

5. That the Learned Justice was wrong in fact and in Law 

when the said Learned Justice acceded to Counsel’s 

argument for the Defendant/Intended Respondent that the 

Appellants had no Locus Standi to challenge a Certificate of 

Title under sect. 27 of the Quieting Titles Act, 1959. 

6. That the Learned Justice was wrong in fact and in Law 

when the said Learned Justice acceded to Counsel’s 

submission for the Defendant/Intended Respondent that the 

Appellants Statement of Claim fails to disclose a cause a 

reasonable cause of action, that it is frivolous and vexatious. 

7. That the Learned Justice did not properly consider the 

reasoned legal and factual arguments put forward by the 
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Appellants prior to dismissing the action and striking out 

the Appellants Statement of Claim as disclosing no cause of 

action. 

8. That the Learned Justice did not properly consider the 

reasoned legal and factual arguments put forward by the 

Appellants that the Defendant/Intended Respondent had 

obtained a Certificate of Title without petitioning the 

Supreme Court and without being an adverse claimant in 

any action no. 511 of 2005. 

9. That the Learned Justice failed to consider at all or did not 

properly consider the reasoned legal and factual arguments 

put forward by the Appellants that the Defendant/Intended 

Respondent had obtained a Certificate of Title without 

serving Notice on any potential adverse claimants including 

the Appellants predecessor in title, in accordance with sect. 

7 (1) (2) of the Quieting Titles Act, 1959. 

10. That the Learned Justice failed to consider at all or did not 

properly consider the reasoned legal and factual arguments 

put forward by the Appellants that the said Appellants 

predecessor in title had no Notice of any Quieting action for 

the land subject of Supreme Court Equity Action No. 511 of 

2005. 

11. That the Learned Justice failed to consider at all or did not 

properly consider the reasoned legal and factual arguments 

put forward by the Appellants that the Certificate of Title 

issued to the Defendant/Intended Respondent was not issued 

in accordance with sect. 3 of the Quieting Titles Act, 1959. 

12. That the Learned Justice failed to consider at all or did not 

properly consider the reasoned legal and factual arguments 

put forward by the Appellants that the Supreme Court can 

only grant a Certificate of Title in accordance with the 

provisions the Quieting Titles Act, 1959 

13. That the Learned Justice failed to consider at all or did not 

properly consider the reasoned legal and factual arguments 

put forward by the Appellants, that the Honourable Justice 

Madam Jeanne Thompson (Ret.) exceeded her jurisdiction 

in Supreme Court Equity Action No. 511 of 2005 by issuing 

a Certificate of Title to the Defendant/Intended Respondent 

who was not the Petitioner and not an Adverse Claimant in 

said action. 



10 
 

14. That the Learned Justice failed to consider at all or did not 

properly consider the reasoned legal and factual arguments 

put forward by the Appellants, that the Defendant/Intended 

Respondent did not disclose to the Court in action no. 511 of 

2006 that the Petitioner had no interest in the land subject of 

the action, and did not exist on the date of the Final Order 

in the action. 

15. That the Learned Justice failed or refused or neglected to 

consider that Counsel for the Defendant/Intended 

Respondent, as an Officer of the Court, had a duty to 

disclose the full Law to the Court, namely the Quieting titles 

Act, 1959. 

16. That the Learned Justice failed or refused or neglected to 

consider that Counsel for the Defendant/Intended 

Respondent, as an Officer of the Court, had a duty to 

disclose to the Court, that his client, the Defendant/Intended 

Respondent was issued a Certificate of Title in Supreme 

Court Equity Action No. 511 of 2005 without complying 

with any of the requirement of and in accordance with the 

Quieting Titles Act, 1959. 

17. That the Learned Justice failed or refused or neglected to 

consider that the Defendant/Intended Respondent, by its 

own admissions in its pleadings, admitted to not complying 

with any of the requirements of Statute Law, the Quieting 

Titles Act, 1959. 

18. That the Learned Justice failed or refused or neglected to 

consider that the Appellants had filed a Notice for 

Judgement on Admissions in the action and by virtue of the 

admissions made by the Defendant/Intended Respondent, in 

its pleadings, provided prima facie evidence, that established 

that Appellants Statement of Claim was not frivolous, 

vexatious and did establish a cause of action. 

19. That the Learned Justice was wrong in fact and in Law 

when the said Learned Justice acceded to Counsel’s 

submission for the Defendant/Intended Respondent that the 

Defendant/Intended Respondent has a Certificate of Title 

lawfully issued by the Court. 

20. That the Learned Justice failed or refused or neglected to 

consider that the Defendant/Intended Respondent and or 

Grand Bahama Hotel Company, the sole Plaintiff in 
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Supreme Court Equity Action No. 511 of 2005 failed to serve 

Notice on any potential adverse claimants in accordance 

with sect- 7 (1) of the Quieting Titles Act, 1959. 

21. That the Learned Justice failed or refused or neglected to 

consider that Grand Bahama Hotel Company, the sole 

Plaintiff in Supreme Court Equity Action No. 511 of 2005, 

was at all material times on said date of perfection and 

issuance of Final Order and Judgement, a non-existent 

company, a non-juristic person, a non-existent Plaintiff, 

incapable of appearing or authorizing the preparation of the 

said Order for perfection by a Justice of the Supreme Court, 

in accordance with the Rules of Supreme Court, 1978. 

22. That the Learned Justice failed or refused or neglected to 

consider that the Defendant/Intended Respondent was 

issued a Certificate of Title, unlawfully and in violation of 

Statute Law, Precedent Law and Natural Justice. 

23. That the Learned Justice failed or refused or neglected to 

consider that the Defendant/Intended Respondent’s 

purported Certificate of Title, is not under the Seal of the 

Court as is required by sect. 18(1) of the Quieting Titles Act, 

1959 and is not recorded in the Registry of Records. 

24. That the Learned Justice failed or refused to exercise her 

jurisdiction in accordance with Order 31 A and judicially 

determine, if the document titled “CERTIFICATE OF 

TITLE” was in fact a certificate of title lawfully issued to the 

Defendant/Intended Respondent. 

25. That the Learned Justice failed or refused or neglected to 

properly consider the Precedent Law established by Genesis 

Investment Ltd. v. Hanley [1979-80] 1 LRB 37, SC at page 

39 and Johnson v. Exuma Estates Limited [1965-70] 1 LRB 

214, CA. 

26. That the Learned Justice failed or refused or neglected to 

properly consider the Precedent Law established by Mutual 

Ltd. v Sumner [1965-70] 1 LRB 28, as cited in Genesis 

Investment Ltd. v. Hanley, that a Certificate of Title is a 

judgement in rem which may be declared to be of no effect 

on proof of fraud under section 27 of the Quieting Titles 

Act, 1959…” 
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8. As is evident the learned judge in the Court below decided the case before her on the 

discrete issue of standing. It is clear that having found that the appellants had no locus 

standi the learned judge did not consider the numerous complaints raised by the appellants 

before her and as a result made no findings relative to those allegations. It follows that the 

only issue for this appeal is the question as to whether the judge was right to dismiss the 

action as she did. 

9. The right to bring an action to set aside a Certificate of Title issued by the Supreme Court 

under the Quieting Titles Act for fraud is rooted in section 27 of the Quieting Titles Act, 

1959 which provides that: 

“If in the course of any proceedings under the Act any person 

acting either as principal or agent fraudulently, knowingly and 

with intent to deceive makes or assists or joins in or is privy to 

the making of any material false statement or representation, 

or suppresses, withholds or conceals, or assists or joins in or is 

privy to the suppression, withholding or concealing from the 

court of any material document fact or matter of information, 

any certificate of title obtained by means of such fraud or 

falsehood shall be null and void except as against a bona fide 

purchaser for valuable consideration without notice.” 

10. Blake J in Genesis Investment Ltd v Hanley [1979-80] 1 LRB 37 at 41 adopted the 

position enunciated by James Smith J in Johnson v Exuma Estates Limited [1965-70] 

1LRB 214 that where the person seeking an order setting aside a Certificate of Title for 

fraud was not a party to the proceedings under the Quieting Titles Act, such as the 

appellants herein, he must establish that: 

“(I) He had an interest in the land in question which if brought 

to the notice of the Court would have resulted in the Court 

directing a notice to issue to him under Section 7(1) of the Act. 

(2) The interest in land was such as would be likely to defeat 

the title upon which the Court has adjudicated and ordered a 

Certificate of Title to issue. 

(3) His failure to file an adverse claim or to bring the claim to 

the attention of the Court for the issue of a notice under 

Section 7(1) was not due to his own fault, but the fraudulent 
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act or omission of the person obtaining the certificate within 

Section 27.” 

The above two cases were cited with approval by this Court differently constituted (Henry 

P. Smith JA and Melville J.A.) in the case of O’Brian Loans Ltd. v Edgecombe [1989] 

BHS J No. 21 at 17.  

11. The appellant Pratt acknowledged that at the hearing before Gray-Evans J he was unable to 

substantiate his claim to having an interest in the property. However, he contended that 

since that time he has been able to obtain further documentation which establishes his 

interest in the property. It is this assertion which gives rise to his application for leave to 

adduce new evidence in support of his appeal. He has filed affidavits setting out what he 

says are the developments which affect his claim which he asks us to consider. The 

appellant submits that the new evidence is being submitted in accordance with Section 

82(1) (2) and Section 84 of the Evidence Act. I will return to this application later in this 

judgment. 

12. The appellant further submitted that even though the learned judge found that the 

appellants had not satisfied her that they had an interest in the land there was still the grave 

general question arising from allegations of fraud made against the defendant and it is right 

and due to such defendant that those allegations should be examined to ascertain whether 

they had been substantiated or not. In support of this submission he cited the decision of 

this Court differently constituted in the case of Milton Strachan et al v Harcourt 

Strachan SCCivApp. No. 208 of 2014. 

13. In that case Crane-Scott JA conducted a comprehensive analysis of the operation of section 

27 of the Quieting of Titles Act. In doing so she stated as follows:- 

“[2.] The appeal involves a consideration of section 27 of the 

Quieting Titles Act, Ch. 393 (“the Act”) and requires this Court 

to determine whether (as the appellant contends) the learned 

Chief Justice erred in his decision to set aside the appellants’ 

certificate of title on grounds of deceit and fraudulent 

concealment. 

[3.] Section 27 provides: 
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“27. If in the course of any proceedings under this Act any 

person acting either as principal or agent fraudulently, 

knowingly and with intent to deceive makes or assists or joins in 

or is privy to the making of any material false statement or 

representation, or suppresses, withholds or conceals, or assists 

or joins in or is privy to the suppression, withholding or 

concealing from the court of any material document, fact or 

matter of information, any certificate of title obtained by means 

of such fraud or falsehood shall be null and void except as 

against a bona fide purchaser for valuable consideration 

without notice.” [emphasis added] 

[4.] The operation of section 27 of the Act was first judicially 

considered in this jurisdiction in the Supreme Court case of 

Johnson v. Exuma Estate (1965-1970) 1 LRB 214 @ 216, where, 

after reviewing the section and considering the burden of proof 

resting on a plaintiff who seeks to set aside a certificate of title 

on the ground of fraud, James Smith J gave the following 

opinion: 

“So far as I know this is the first time that an action has been 

brought in this court for a declaration under section 27 of the 

Quieting Titles Act and I have therefore given some thought to 

the onus of proof that rests on a plaintiff who challenges a 

certificate of title in this way and seeks in effect to have a 

judgment of the court set aside on the ground of fraud. The 

general principle is that the Court requires a strong case to be 

established before it will allow a judgment to be set aside on this 

ground…Such a plaintiff must I think first prove that he or she 

had an interest in the land in question which if it had been 

brought to the notice of the court in the investigation of title 

proceedings, that court would not only have directed a notice to 

issue to that person as the interest in the land thus disclosed was 

such as would be likely to defeat the title upon which that court 

adjudicated and ordered a certificate of title to issue. Put 

another way, a plaintiff is to show that he has a prima facie title 

to the land which would have been likely to defeat the title 

presented to the court in the quieting of title proceedings. 

Secondly, a plaintiff would have to establish that his or her 

failure to file an adverse claim or to bring the claim to the 

attention of the court for a notice to issue under section 7(1) of 

the Act was not due to his own fault but to the fraudulent act or 
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omission of the petitioner or his agents within section 27 of the 

Act.  

But should a plaintiff fail to satisfy the Court on these points 

there is still the grave general question arising from allegations 

of fraud made against the defendant and it is right and due to 

such defendant that those allegations should be examined to 

ascertain whether they have been substantiated or not.” 

[emphasis added] 

[5.] In formulating his thoughts as to what matters ought to be 

established by a litigant in order to obtain a declaration under 

section 27, Smith J., considered that the two points which he 

identified in the foregoing dictum should, at the very minimum, 

be established if a person, who did not participate in the 

quieting proceedings, seeks to challenge set aside a certificate of 

title on the ground of fraud. 

[6.] The approach to section 27 advocated by Smith J in 

Johnson, has since been employed by other judges and is, it 

seems, generally followed in the Supreme Court whenever the 

issue of nullification of a certificate of title under section 27 on 

the ground of fraud arises for consideration. See for example 

Genesis Investment Ltd v. Hanley, No. 679 of 1978 (unreported) 

where Blake J said of Smith J’s opinion in Johnson: “I would 

accept this reasoning as correctly setting out the circumstances 

in which a person not a party to the original proceedings, can 

succeed in an action to have a certificate of title nullified.” 

[7.] The line of cases continues with C.B. Bahamas Ltd v. Arawak 

Homes Ltd (1986) 38 WIR 10. There Gonsalves-Sabola J (as he 

then was), referring to both Johnson and Genesis preferred to 

regard the two points identified by Smith J in the above extract, 

as conditions precedent to locus standi which had to be 

established by a person who sought to have a certificate of title 

nullified under the section on the ground of fraud. 

[8.] Subsequent to C.B Bahamas Ltd the Court of Appeal in 

O’Brian Loans Ltd v. Edgecombe [1989] BHS J. No. 21 while 

briefly referring to local cases in which section 27 was invoked, 

stopped short of giving a wholesale endorsement of the 

approach to section 27 advocated by Smith J in Johnson. 

Instead, at paragraph 17 in O’Brian, the only aspect of Smith 

J’s dictum which the Court of Appeal can be said to have 

expressly approved, is the general principle that a person who 
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was seeking to set aside the certificate of title under the section 

had the onus of establishing that the certificate had been 

obtained by fraud and further, was required to establish a 

“strong case of fraud”.  

… 

[12.] Having analyzed the Ruling which the appellants seek to 

impugn, there is no doubt that the learned Chief Justice was 

only too well aware of the task which lay before him in the 

respondent’s action which sought to set aside the certificate of 

title which he had earlier granted to the appellants under the 

Act. Between paragraphs 3 and 10, he commenced the task 

before him by reviewing on the one hand, the appellants’ claim 

to a possessory title and the evidence which they had adduced in 

the quieting proceedings in support of their claim, and on the 

other, the several allegations of fraud set out in the respondent’s 

statement of claim. 

[13.] At paragraph 4, the Chief Justice specifically referred to 

the affidavit of the first appellant, Milton Strachan which had 

been filed in support of the appellants’ claim to a possessory 

title. He highlighted the appellants’ claim to have farmed the 

land over a period of twenty (20) years and to have built two 

rental houses and a pre-school on the land and emphasized the 

presence in the affidavit of the statutory assurance to the court 

in accordance with section 5 of the Act that the affidavit and 

papers produced with the petition, “fully and fairly disclose all 

facts material to the title claimed…and all contracts and 

dealings which affect the title or any part thereof..” 

[14.] After referring at paragraph 11 of his Ruling to the 

foregoing extract from James Smith J in Johnson v. Exuma 

Estates and highlighting in particular, his obligation to examine 

the “grave general question” arising from the allegations of 

fraud which the respondent had leveled against the appellants, 

the learned Chief Justice at paragraph 12, correctly in my view, 

reminded himself that in considering the respondent’s 

allegations of fraud, he was not being called upon to decide 

which of the parties had a better title to the property in dispute, 

but was simply required to decide whether the certificate of title 

which had been granted to the appellants in the quieting 

proceedings, had been obtained by deceiving the court and 

ought to be set aside. 
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[15.] Between paragraphs 13 to 15, the learned Chief Justice 

adverted to the decision of Leach v. Culmer [1987] BHS J 90 

and the statutory duty of “full and fair disclosure of all facts 

material to the title” which rested on the appellants by virtue of 

section 5 of the Act. He adverted also to the observations of the 

Privy Council in Anthony Armbrister v. Marion Lightbourn, 

[2012] UKPC 40 and the dictum of Jay J in Shaw v. Logue 

[2014] EWHC 5 where the importance of the obligation of full 

and frank disclosure to the courts in ex parte applications or 

without notice applications was highlighted. 

[16.] Between paragraphs 16 and 26 of his Ruling, the learned 

Chief Justice then highlighted the fact that the Petition which 

the appellants had presented in the quieting action had never 

disclosed to the Court or provided the Court with the slightest 

hint that any other person had been in possession or occupation 

of the land; or had built on the land or any part of the land 

without their permission; nor the fact that they had been in 

dispute with the respondent concerning the land as evidenced 

by a letter dated December 1, 2009 written to the respondent by 

the first appellant. 

[17.] The Chief Justice further observed that in the quieting 

proceedings, the appellants had never disclosed or suggested 

that the pre-school had been built by the respondent and his 

wife and it had been they and not the appellants who had been 

in occupation of the school. 

[18.] At paragraph 18 he referred to the fact that the appellants 

had represented to the Court in the affidavit filed in the 

quieting proceedings that they had built the pre-school on the 

land and had further represented that they enjoyed 

“undisturbed occupation and possession of the property even to 

the present date.” At paragraph 20 he found that the contents 

of the first appellant’s letter addressed to the respondent and 

set out in full at paragraph 19 of the Ruling, were completely 

inconsistent with the representations which both appellants had 

made to the Court in their joint affidavit in support of the 

Petition which represented to the Court that they had built the 

pre-school on the land. 

[19.] The Chief Justice then highlighted aspects of the evidence 

given on the respondent’s behalf by Mrs. Rosanell Thompson 

Smith who testified, inter alia, as to the fact of her occupation of 

the pre-school over a six year period beginning in 2008 initially 
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as the respondent’s employee and from 2010 as his lessee. 

Mrs.Smith also testified that the first time she had received 

notice of the quieting proceedings regarding the property had 

been in 2013 and further that no notice had ever been posted on 

the property, or served on the pre-school or on her. 

[20.] At paragraph 22 of his Ruling the Chief Justice set out the 

reasons behind his finding that the appellants had procured the 

certificate of title by deceit. He accepted the evidence of the 

operator of the pre-school, Mrs. Smith and found, inter alia, 

that the appellants were under an obligation to disclose the fact 

that they were not in exclusive possession of the property as 

they had both alleged in the Petition. He stated that the 

appellants had permitted the Court to act on the basis that they 

were the ones who owned and operated the pre-school on the 

land and had done so from the beginning. 

[21.] He adverted to the evidence which the appellants adduced 

in which they denied that they had intended to deceive the court 

and to the submissions made on their behalf by their counsel at 

the hearing of the action with which he disagreed. At paragraph 

26 of the Ruling, he explained the reasons for his finding that 

the appellants had concealed the fact of their dispute with the 

respondent by failing to disclose it and deceiving the Court to 

believe that there was no one on the property who was claiming 

an interest contrary to theirs, reiterating that whether the 

respondent’s claim was valid or not, it was one which had to be 

disclosed to the Court in the quieting action. 

[22.] At paragraph 28, the Chief Justice was satisfied that the 

respondent had been unaware of the quieting action, he further 

found that had the fact of the appellants’ dispute with the 

respondent been disclosed to the Court as the Act required, the 

Court would have directed that a notice under section 7 of the 

Act be sent to him. He found that by concealing the existence of 

their dispute with respondent regarding the land, the appellants 

had permitted the Court to proceed in the quieting action and 

act on the basis that they had built and occupied the land 

exclusively. 

[23.] Finally, before ordering the certificate of title to be set 

aside, the learned Chief Justice asserted the Court’s obligation 

to be vigilant in preventing its process under the Act from being 

abused. 
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[24.] The appellants contend that the Chief Justice’s approach 

to the respondent’s action in the court below, confirms that he 

misapplied both criteria laid down by Smith J in Johnson and 

further had ignored the evidence in the case. They contend in 

ground (b) that the evidence had clearly established that the 

respondent occupied a portion of land as a licensee of the 

appellants and therefore had no title which could defeat the 

possessory title which they had presented to the court in the 

quieting proceedings and on which the certificate of title had 

been granted. They further contend that the judge ignored the 

evidence adduced by the appellants that notice of the quieting 

action had been published in the newspapers in addition to 

being posted on the land in view of the preschool in question. 

[25.] The respondent, however, contends that the learned Chief 

Justice was correct in his conclusion at paragraph 27 of the 

Ruling that “the criteria outlined by Smith J had been met”. In 

relation to the first test, the respondent submits that the 

evidence before the learned Chief Justice had clearly 

established that he had an interest in the pre-school on the land 

which directly contradicted the appellants’ claim to have built 

the pre-school and which ought to have been disclosed to the 

Court in the quieting proceedings to enable a proper 

investigation to be made. With regard to the second limb of the 

test, the respondent submits that the evidence before the Chief 

Justice had clearly established that despite his having been 

stationed in Exuma until August of 2010, he had never been 

served with a notice of the quieting proceedings. Additionally, 

the respondent had adduced evidence from Mrs. Smith who had 

operated the pre-school from 2010 under a lease from the 

respondent, to the effect that she had also not been served with 

any notice and could not recall any notice having been posted 

on the property. 

[26.] With all due respect to the submissions made by Counsel 

for the appellants, I have found no error in the approach to 

section 27 which the learned Chief Justice adopted in this case. 

While the learned Chief Justice clearly stated that the Smith 

criteria had been met, he correctly, in my view, steered clear of 

considering issues such as which of the parties had a better title 

to the property in dispute declaring in paragraph 12 that his 

main focus was to determine whether the certificate had been 

obtained by deceiving the Court and should be set aside. 
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[27.] I was therefore satisfied that the approach he employed 

was to focus on the primary task to be undertaken by all Courts 

whenever section 27 is invoked, namely, to determine whether 

specific fraudulent acts or omissions have taken place as 

alleged. As the record clearly shows, there was also ample 

evidence before the learned Chief Justice on which he could 

reasonably have concluded (as he did) that the allegations of 

fraud on the part of the appellants set out in the Statement of 

Claim had been made out. 

[28.] In my view, the Chief Justice was completely justified in 

his findings made in his written Ruling that the appellants had 

misrepresented the true facts and concealed the material fact 

that the preschool had been built by the daughter and niece of 

the first and second appellants at a time when she had been 

married to the respondent. What is even worse, the Abstract of 

Title, and the several affidavits which the appellants filed in 

support of their Petition in the quieting action, contain false 

representations of fact about their being in undisturbed and 

exclusive possession of the whole of Lot 3 which, in the light of 

their subsequent testimony during the fraud action in the court 

below could (as the Chief Justice found) only have amounted to 

a calculated attempt to deceive the court. 

[29.] As a result of the falsehoods which came to light in the 

fraud action, coupled with the deliberate concealment from the 

Court of material information which would have alerted the 

Court to the identity of other persons may have had a claim 

adverse to or inconsistent with that claimed by the appellants in 

respect of that portion of Lot 3 occupied by the school, and with 

whom the appellants were still in a dispute, the learned Chief 

Justice (as he correctly stated in paragraph 28 of his Ruling) 

was prevented from giving directions as required by section 7(1) 

of the Act for the service of notice of the quieting action on the 

respondent and his lessee, Mrs. Thompson Smith enabling any 

claims which they had to have been investigated in the quieting 

action. 

[30.] I my opinion and for all the reasons already outlined, there 

is no merit in grounds (a), (i) or (l) of this appeal. These grounds 

must therefore fail and are dismissed”. 

14. It is clear from the record that the learned judge in the Court below did not give 

consideration to the allegations of fraud so as to make any determination relative thereto. 
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She limited herself to a determination as to whether the appellants were able to show that 

they had locus standi. This in my view was an error as it was not consistent with the 

Court’s obligation to be vigilant in preventing its process under the Act from being abused. 

As is made clear in Strachan’s case (above) the primary task to be undertaken by all 

Courts whenever section 27 is invoked, is to determine whether specific fraudulent acts or 

omissions have taken place as alleged.  The logic of that position is that if a litigant brings 

evidence before the court and the court is satisfied that there are serious issues of fraud 

raised, the Court ought not to turn a blind eye to those issues simply because the person 

who brings that to the attention of the court is not shown to have sufficient locus standi.  

15. Mr. Adams maintained the respondent’s position that the appellant had proven no status 

before the Court below and argues that the attempt to adduce new evidence is really 

nothing more than an attempt to re-litigate a matter which is now res judicata. In support he 

drew attention to the fact that  by way of a specially indorsed Writ of Summons issued on 

November 21, 2011,the appellant in his capacity as Administrator of the Estate of Ruel 

Pratt, sought an order that the Certificate of Title issued to the respondent in proceedings 

initiated under the Quieting Titles Act, namely, Equity Action No. 511 of 2005, be set 

aside on the ground that (i) the said Certificate of Title was obtained by fraud and (ii) the 

respondent was not a person to whom the said Certificate of Title could be issued under the 

Quieting Titles Act. 

16. The aforesaid action referred to by Mr. Adams is 2011/CLE/gen/FP/00118 and was heard 

by Gray-Evans J who delivered her decision in the matter on the 26 January 2017. I have 

reviewed the Statement of Claim and the judgment in that matter and it is clear that that 

action related to the same certificate and was a challenge by the second appellant although 

purportedly in a different capacity. Central to that action was the allegation that the 

Certificate in question was obtained by fraud.  

17. Gray-Evans J in deciding the action again found that the second appellant had no standing 

but also proceeded to consider in detail the allegations of fraud and forgery raised by him 

in his attempt to set aside the Certificate. In the course of her judgment the learned judge 

had these comments:- 
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“195. Section 19 of the Quieting Titles Act provides that 

subject to the provisions of section 27 of that Act, from its date, 

certificate of title issued pursuant to the Act shall be: (a) 

conclusive as to the accuracy of the contents thereof (including 

any schedule thereto and any plan annexed thereto) and 

binding on the Crown and all persons whomsoever and (b) 

conclusive evidence that every application, notice, publication, 

proceeding, consent and act which ought to have been made, 

given, taken or done before the granting of the certificate of 

title, have been properly, duty and sufficiently, made, given, 

taken and done. 

196. Section 27 of the Quieting Titles Act provides as follows: 

“27. if in the course of any proceedings under 

this Act any person acting either as principal or 

agent fraudulently, knowingly and with intent to 

deceive makes or assists or joins in or is privy to 

the making of any material false statement or 

representation, or suppresses, withholds or 

conceals, or assists or joins in or is privy to the 

suppression, withholding or concealing from the 

court of any material document, fact, or matter 

of information; any certificate of title obtained 

by means of such fraud or falsehood shall be null 

and void except as against bona tide purchaser 

to: valuable consideration without notice.” 

197. In the case of Johnson and others Exuma Estates and 

another (1965-70) 1 LRB 214, James Smith opined as follows: 

"The general principle is that the Court requires strong case to 

be established before it will allow judgment to be set aside on 

this ground [fraud] in the present action am concerned only 

with the case of person: who not being party in the proceedings 

in which title was investigated, seeks to have the certificate of 

title declared null and void on the ground of fraud. Such 

plaintiff must think first prove that he or she had an interest in 

the land in question which if it had been brought to the notice 

of the court in the investigation of title proceedings, that court 

would not only have directed notice to issue to that person as 

the interest in the land thus disclosed was such and would be 

likely to defeat the title upon which that court adjudicated and 

ordered certificate of title to issue. Put another way, plaintiff is 

to show that he has prima facie title to the land which would 
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have been likely to defeat the title presented to the court in the 

quieting of title proceedings. Secondly, plaintiff would have to 

establish that his or her failure to file an adverse claim or to 

bring the claim to the attention of the court for notice to issue 

under section?(1) of the Act was not due to his own fault but to 

the fraudulent act or omission of the petitioner or his agents 

within section 27 of the Act. But should a plaintiff fail to satisfy 

the Court on these points there is still the grave general 

question arising from allegations of fraud made against the 

defendant and it is right and due to such defendant that those 

allegations should be examined to ascertain whether they have 

been substantiated or not.”  

198. Consequently, in order for the plaintiff to succeed in his 

application to set aside the 2006 Certificate of Title, he must: 

(1): Show that he has prima facie title to the Property and or 

the John Bootie Tract which would have been likely to defeat 

the title presented to the Court in the 2005 Quieting Action; 

and 

(2) Establish that his failure to file an adverse claim or to bring 

the claim to the attention at the Court in the 2005 Quieting 

Action that notice to issue under section 7(1) of the QTA was 

not due to his own fault but was due to the fact or omission of 

the petitioner or his agents within section 27 of the QTA. 

199. Those views have been cited with approval and or adopted 

by judges in several local cases, including: V.O. Blake J. (as he 

then was) in Genesis investment Limited v. Mary Louis 

Hanley, [1979-80] LRB 37 at 41; by Gonsalves—Sabola J. in 

CB. Bahamas Limited v. Arawak Homes Limited, Common 

Law Action No. 355 of 1985; by Henry Smith and Melville JJA 

in O’Brien Loans Ltd Edgecombe [19891 BHS No. 21 at 17; 

and more recently by Sir Michael Barnett, C.J. (as he then 

was) in the cases of Strachan v. Strachan and another [2014] 

BHS J. No. 18 which decision was upheld by the decision of the 

Court of Appeal in the case of Milton Strachan and Daniel 

Strachan and Harcourt Strachan SCCivApp CAIS No. 208 of 

2014.  

Does the plaintiff have locus standi to challenge the 2006 

Certificate of Title? 

200. Having found that the plaintiff has failed to prove that he 

has documentary title to the John Bootle Tract, including the 
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Property, by virtue of title by descent/intestacy, or by virtue of 

the aforesaid agreements for sale and or assignments of 

agreements for sale, then: in my judgment, the plaintiff has 

failed to show that he has prima facie title to the Property 

which would have been likely to defeat the title presented to 

the court in the 2005 Quieting Action. 

201. Consequently, I find that the plaintiff does not have the 

locus standi necessary to challenge the validity of the 2006 

Certificate of Title and or the order of Thompson in the 2005 

Quieting Action. 

202. Are the aforesaid Order of Thompson and the 2006 

Certificate of Title fraudulent documents? 

203. The learned judge in the case of Johnson and others 

Exuma Estates and another, Smith J, also opined that even it 

plaintiff failed to satisfy the court that he had prima facie title 

to the Property. There was still the grave allegations of fraud 

made against the defendant and it is right and due to such 

defendant that those allegations should be examined to 

ascertain whether they have been substantiated or not. 

204. In my judgment, the same holds true in this case. So, 

because of the nature of the allegations made against the 

defendants and the Courts, and in the event I am incorrect in 

my finding that the plaintiff does not have the locus standi to 

challenge the validity of the 2006 certificate of title, go on to 

consider whether the said certificate and the order of 

Thompson are forged or were obtained by fraud”. 

 

18. The learned judge then proceeded to review all of the evidence put forward by the parties 

and gave full consideration to the allegations made by the appellant in that action. At the 

end of her review the learned judge produced a 229 page judgment 228 in which she, 

refused to grant the reliefs sought by the appellant in his Re-Amended Statement of Claim 

and dismissed the action in its entirety.   The appellant then filed a Notice of Appeal 

challenging the decision of Gray-Evans J however, for reasons best known to him he 

subsequently withdrew that appeal.   

19. Mr. Adams conceded that in as much as the learned judge in the matter presently before us 

did not proceed to consider the allegations of fraud but instead dismissed the action on the 
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basis of the appellant’s lack of standing she fell into error. This he says was an error which 

she corrected in the subsequent action. He submits however, that it would serve no purpose 

to remit the action to the learned judge or any other judge as argued by the appellant. He 

contends that the question which is ultimately to be decided in relation to the case out of 

which this appeal has arisen has already been decided in the court in action N0.118 of 

2011. 

DISPOSITION 

20. The Court of Appeal Rules with reference to Civil Appeals sets out the following with 

respect to retrials:- 

“25. (1) On the hearing of any appeal the court may, if it thinks fit, 

make any such order as could be made in pursuance of an 

application for a new trial or to set aside a verdict, finding 

or judgment of the court below.  

(2) A new trial shall not be ordered on the ground —  

(a) of misdirection, or of the improper admission or 

rejection of evidence;   

(b) that the verdict of the jury was not taken upon a 

question which the judge at the trial was not asked 

to leave to them, unless in the opinion of the court 

some substantial wrong or miscarriage of justice has 

been thereby occasioned. 

 (3) A new trial may be ordered on any question without 

interfering with the finding or decision upon any other 

question and if it appears to the court that any such wrong 

or miscarriage as is mentioned in paragraph (2) of this rule 

affects part only of the matter in controversy, or one or 

some only of the parties, the court may order a new trial as 

to that part only, or as to that party or those parties only, 

and give final judgment as to the remainder. 

(4) In any case where the court has power to order a new trial 

on the ground that damages awarded by a jury are 

excessive or inadequate, the court may, in lieu of ordering a 

new trial — (a) with the consent of all parties concerned, 

substitute for the sum awarded by the jury such sum as 

appears to the court to be proper;  (b) with the consent of 

the party entitled to receive or liable to pay damages, as the 
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case may be, reduce or increase the sum awarded by the 

jury by such amount as appears to the court to be proper in 

respect of any distinct head of damages erroneously 

included in or excluded from the sum so awarded, but 

except as aforesaid the court shall not have power to reduce 

or increase the damages awarded by a jury. 

 (5) A new trial shall not be ordered by reason of the ruling of 

any judge that a document is sufficiently stamped or does 

not require to be stamped”. 

21. In the particular circumstances of this case if Mr. Adams is right, to order a new trial in this 

matter would serve no purpose as the issues raised herein have already been heard and 

determined in action No 118 of 2011. There must be finality with respect to claims before 

the Court and this Court cannot sanction the re-litigation of matters which have been 

conclusively determined before the Courts. How then do we determine this appeal? The 

corollary to allowing this appeal would in essence be to order a retrial in the circumstances 

of this case. 

22. Section 13 of the Court of Appeal Act in dealing with Criminal Appeals provide that “the 

court may, notwithstanding that it is of the opinion that the point raised in the appeal 

might be decided in favour of the appellant, dismiss the appeal if the court considers 

that no miscarriage of justice has actually occurred”.  There is no clear indication that 

this provision can be applied to Civil Appeals and the separation of the Act into a part 

dealing with Criminal Appeals and another with Civil Appeals points to the opposite 

intention.  

23. The Court of Appeal has only such jurisdiction and powers as are conferred on it by statute 

and in particular the Constitution and the Court of Appeal Act. In the case of Knowles v 

Government of the United States of America and another [2007] 1 WLR 47 one of the 

issues for determination was whether the Court of Appeal of the Bahamas had jurisdiction 

to entertain an appeal from an order of habeas corpus made by Small J in the Supreme 

Court. Lord Bingham Of Cornhill in delivering the judgment of the Board observed as 

follows: 

“15 As is evident from its terms, section 11(5) of the 1994 Act 

conferred a right of appeal on an applicant against the refusal 
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of habeas corpus but not on a respondent against its grant. 

This followed a well-established English rule (Cox v Hakes 

(1890) 15 App Cas 506), altered by section 15 of the 

Administration of Justice Act 1960, and now amended by the 

2004 Act in The Bahamas. But the appellant's application to 

Small J was governed by the unamended section. On the 

appellant's first appeal to the Board, all members agreed that 

no appeal lay against the grant of habeas corpus: the 

Cartwright case [2004] 1 WLR 902, paras 9, 10, 33–36. 

16 The jurisdiction of the Court of Appeal is wholly statutory, 

and at the relevant time the court had no jurisdiction to 

entertain an appeal against the grant of habeas corpus. Section 

10 of the Court of Appeal Act gives jurisdiction in civil 

proceedings, but extradition proceedings are criminal. Section 

12, regulating appeals by persons convicted on information in 

the Supreme Court is clearly inapplicable, as is section 21(1) 

relating to appeals against the Supreme Court in its exercise of 

appellate or revisional jurisdiction. Section 21(3) provides: 

‘Any person aggrieved after the coming into operation of this 

subsection-(a) by any declaratory order, order of mandamus, 

order of prohibition or order of certiorari made by the 

Supreme Court in any proceedings, whether or not the 

proceedings are civil or criminal in nature; or (b) by the 

refusal of the Supreme Court to make any such order, may 

appeal to the court against any such order, or, the refusal of 

any such order, on any ground of appeal which involves a 

point of law or of mixed fact and law, without prejudice to any 

other law or provisions of this Act which provide for such an 

appeal.’ 

Notable in this subsection, conferring jurisdiction on the Court 

of Appeal to entertain appeals against orders of the Supreme 

Court in the exercise of its supervisory jurisdiction, is the 

omission of any reference to habeas corpus”.   Our emphasis. 

24. It follows that in the absence of this Court being vested with the power by statute in a civil 

appeal to dismiss the appeal if the court considers that no miscarriage of justice has 

actually occurred, we cannot make such an order as submitted by Mr. Adams. The facts 

indicate however that the appellant has now twice been found to have no standing due to a 

lack of interest in the subject land. Additionally, the Court having investigated his 

complaints that the Certificate was obtained by fraud and or forgery and found them to be 
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without merit the interest of Justice has been served. In these circumstances he can suffer 

no prejudice by his appeal being dismissed and if section 13 was applicable to civil appeals 

I would have no hesitation in dismissing the appeal. 

25. In the circumstances of this case however, we accept the appellant’s submission that the 

learned judge erred in dismissing his action which is the subject of this appeal. As noted 

earlier Mr. Adams has properly conceded this point. In my view we therefore have no 

option than to allow the appellant’s appeal and refer the matter back to the Supreme Court 

for trial. In the event the appellant decides to pursue the action before the Supreme Court, 

that Court will no doubt consider and determine the respondent’s assertion that the claim is 

now res judicata. 

26. Before concluding this matter we find it necessary to note that it would be beneficial for 

this Court to be vested with the powers granted to this court in section 13 of the Court of 

Appeal Act, when dealing with all appeals lodged with this Court. We therefore strongly 

recommend that parliament give consideration to effecting this development in the law by 

amending the Court of Appeal Act accordingly. 

27. The Appeal in this matter is allowed; cost to the appellant both here and in the court below 

to be taxed if not agreed.  
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