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COMMONWEALTH OF THE BAHAMAS 

IN THE COURT OF APPEAL 

SCCivApp & CAIS No. 144 of 2016 

 

 

B E T W E E N 

 

CAG 

        Appellant 

 

AND 

 

 

WPG 

        Respondent 

 

 

 

BEFORE: The Honourable Dame Anita Allen, P 

The Honourable Mr. Justice Jones, JA 

The Honourable Mrs. Justice Crane-Scott, JA 

 

APPEARANCES: Mr. Elliott Lockhart, QC, with Ms. Gia Moxey, Counsel for the 

Appellant  

 Ms. Marylee Braynen-Symonette, Counsel for Respondent 

 

DATES: 27 March 2017; 30 May 2017; 18 December 2017; 8 February 2018  

  

 ****************************** 

 

Civil appeal - Interrogatories – Ancillary proceedings - Rules of the Supreme Court Order 26(1) 

– Matrimonial Causes Rules 23 & 48   

 

A petition for divorce was filed on the 4
th

 June, 2014 by the respondent and on the 17
th

 October, 

2014 a decree nisi was granted. During the course of the ancillary proceedings an application for 

interrogatories was made by the respondent pursuant to Rule 23 of the Matrimonial Causes Rules 

(MCR).  On the 27
th

 May, 2015 the Court found that Rule 23 of the MCR was not applicable to 

interrogatories in ancillary proceedings. Consequently, a second application was made for 

interrogatories pursuant to Order 26(1) of the Rules of the Supreme Court (RSC) and/or rule 48 

of the MCR and/or the inherent jurisdiction of the court. Relative to this application, on the 7
th

 

April, 2016, the Court held that the requested information should be produced. The appellant 

appealed the April 2016 decision.  

 

Held: appeal allowed; costs of the appeal and in the court below to the appellant, to be taxed if 

not agreed.  
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Relative to RSC Rule 26, plainly stated in Order 1, Rule 2(2) of the RSC is that matrimonial 

proceedings are not included. The Matrimonial Causes Act (MCA) and by extension, the MCR, 

provide the jurisdiction for matrimonial proceedings and provide inter alia for the delivery of 

interrogatories and the discovery of documents.  The learned judge therefore erred by assuming 

jurisdiction under the RSC relative to matrimonial proceedings. Hence, the Order to allow 

interrogatories under Order 26(1) of the RSC was unsustainable and was quashed.   

 

As to Rule 48 of the MCR, the fundamental principle of this rule is that it is not of general 

application. Its scope is limited.  Rule 48 gives the Registrar residuary powers to deal with issues 

which the learned judge did not address at trial. Where issues arise, the Registrar, unless the 

Judge directs otherwise, can inter alia, order discovery of documents. There is no general 

jurisdiction to order discovery under Rule 48 of the MCR by the judge hearing the extant 

ancillary applications as Bain, J. found. The proceedings between the appellant and the 

respondent in this cause of action have not been concluded. Until such time, there is no 

jurisdiction to apply Rule 48 of the MCR.  Rule 48 of the MCR is therefore not applicable to the 

instant case. 

 

Livesey (formerly Jenkins) v Jenkins [1985] 1 ALL ER 106 considered 

Har-Shefi v Har-Shefi [1951] 1 All ER 783 distinguished 

 

______________________________________________________________________________ 

 

REASONS FOR DECISION 

_____________________________________________________________________________ 

 

Reasons written by the Honourable Dame Anita Allen, P before she demitted office: 

 

1. On the 30
th

 May, 2017 we heard the submissions of counsel on appeal against the decision of 

Bain, J. rendered on the 7
th

 April 2016. We allowed the appeal and promised to give our 

reasons at a later date.  

 

2. The decision of Bain, J. was in relation to a summons filed by the respondent on the 23
rd

 June, 

2015 for leave to serve interrogatories on the appellant under the jurisdiction of Order 26(1) of 

the Rules of the Supreme Court (RSC) and Rule 48 of the Matrimonial Causes Rules (MCR).    

 

3. In her ruling, the learned judge held:  (1) in paragraph 23, that information with respect to the 

appellant’s bank accounts at named banks, securities at named institutions, trusts and 

companies were within the custody and control of the appellant; (2) in paragraph 28, that the 

appellant should produce information with respect to the companies listed in  paragraphs 20 to 

41 of the interrogatories; and (3) in paragraph 29, that the respondent should serve the 

appellant with interrogatories in writing by the 12
th

 April, 2016; the answers to the 

interrogatories should be in writing; and the documents should be produced by affidavits to be 

filed by the 27
th

 April, 2016. 

 

4. The relevant portions of the 7
th

 April, 2016 judgment of Bain J are set out below: 
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“(23) In determining whether the Interrogatories are relevant 

or material to these proceedings the court will consider the 

Interrogatories filed – 

 

 (i) Information with respect to the Respondent's 

 bank accounts at Royal Bank of Canada, CIBC 

 FirstCaribbean International Bank, Bank of The 

 Bahamas and Wells Fargo Bank (USA). In the 

 Petitioner's Affidavit filed 23 June 2015 she made 

 reference to these bank accounts giving the bank 

 account numbers that she was aware of. 

 

This information is within the custody and control of  the 

Respondent and should be produced. 

 

 (ii) Information on other bank accounts; and 

 information on securities held at CIBC 

 FirstCaribbean International Bank Securities, 

 IKONIC Securities, Fidelity Bank (Bahamas) 

 Limited Securities, Finance Corporation of The 

 Bahamas Limited Securities, J S Johnson Company 

 Limited Securities, Royal Fidelity Securities, 

 Commonwealth Bank Limited Securities and any 

 other securities held by the Respondent. 

 

This information is in the custody and control of the 

Respondent and should be produced. 

 

 (iii) Information on Gomo Trust and Rock Trust 

 allegedly established by the Respondent. In an 

 Affidavit of Means filed 1
st
 April 2015 the 

 Respondent stated that the condominium in Boca 

 Raton was purchased as an investment and the 

 property is currently owned by the Bank of The 

 Bahamas as Trustee of the Rock Trust. 

 

The Respondent shall produce information as requested with 

respect to the Gomo Trust and the Rock Trust. 

 

(iv) Information with respect to certain companies -- 

Gomo Investments Company Ltd; Gomo Global 

Holdings Ltd; Global Corporate Management Ltd; 

IBIIS Limited; Gomez Corporate Management Ltd; 

Paje Investments Ltd; Harcourt Management 

Services Ltd; Quick Lenders; G & G Investments 

Ltd; Royal Island Limited; Ivory Clean Ltd; Coral 
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Gifts and News, Phoenix Engineering Groups and 

Associates Limited; Fade Drew Company Limited, 

ARAAC Holdings Limited; GPC Nominees Ltd; 

Bahama Business Solutions, Baker Tilly Gomez. 

 

… 

 

(28) The court holds that the Respondent should produce the 

information requested with respect to the companies listed in 

paragraphs 20 to 41 of the Interrogatories. 

 

(29) The court orders that the Petitioner shall serve on the 

Respondent Interrogatories in writing by 12 April 2016 and 

that the Respondent shall answer the questions in writing and 

produce the documents by Affidavits which shall be filed by 27 

April 2016. 

 

(30) I shall hear counsel with respect to costs at the hearing of 

the substantive application for Ancillary Relief.” 

 

5. The appellant by Notice of Appeal filed on the 15
th

 June, 2016 prayed that the ruling of Bain, 

J. be wholly set aside and that the costs of the appeal be provided for. 

 

6. The grounds on which the appellant relied were: 

 

(a) The Learned Judge erred in law in failing to appreciate 

that Order 26(1) of the rules of the Supreme Court has no 

application to matrimonial proceedings and that Rule 48 of the 

Matrimonial Causes Rules limits the jurisdictional scope of the 

Court, in relation to Ancillary Matters and specifically on an 

application to serve Interrogatories. 

 

(b) The Learned Judge erred in law and in fact in finding 

that “The respondent is not aware of the extent of the 

Investments and requires full and frank disclosure by the 

appellant” in light of the Affidavit evidence before the Court 

and the jurisdictional scope of Rule 48 of the Matrimonial 

Causes Rules. 

 

(c) The Learned Judge erred in fact in finding that the 

information at paragraph 23(ii) of the Ruling is within the 

custody and control of the appellant and should be produced in 

light of the Affidavit evidence before the Court and the 

jurisdictional scope of Rule 48 of the Matrimonial Causes 

Rules.  
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(d) The Learned Judge erred in fact in finding that the 

information at paragraph 23(iii) of the Ruling is within the 

custody and control of the appellant and should be produced in 

light of the Affidavit evidence before the Court and the 

jurisdictional scope of Rule 48 of the Matrimonial Causes 

Rules and the law as it relates to Trusts. 

 

(e) The Learned Judge erred in fact in finding that the 

information at paragraph 23(iv) is within the custody and 

control of the appellant and should be produced in light of the 

Affidavit evidence before the Court, the jurisdictional scope of 

Rule 48 of the Matrimonial Causes Rules and the law as it 

relates to Confidentiality. 

 

(f) Any other Ground which appears on the record and the 

Transcript, to be produced at the hearing of this Appeal. 

 

7. This appeal was disposed of on ground (a).  Consequently, we did not find it necessary to 

consider the other grounds of appeal. 

  

8. Suffice it to say the appellant and the respondent were twice married.  Their initial marriage 

was on the 31
st
 March, 1989, which ended in divorce on the 2

nd
 November, 1994. The 

appellant and respondent however resumed their relationship, first through cohabitation in 

1995 and then through remarriage on the 31
st
 March, 2006, and that marriage similarly 

resulted in the grant of a decree nisi on the 17
th

 October, 2014, pursuant to a petition by the 

respondent filed on the 4
th

 June, 2014.  The decree nisi was filed on the 7
th

 January, 2015. The 

parties are in the course of ancillary proceedings and it is in those proceedings that the 

application for interrogatories arose. 

 

9. The evidence relevant to the interrogatories are found within the parties’ affidavits that were 

filed on the 2
nd

 February, 2015 (appellant), on the 16
th

 March, 2015 (respondent), on the 1
st
 

April, 2015 (appellant) and on the 23
rd

 June, 2015 (respondent):    

 

(1) The respondent petitioned the court to have three properties 

that were used by the family and owned by the appellant 

transferred to her free of mortgages. The appellant purchased these 

three properties in his name only but stated in his affidavits that all 

of the properties had been transferred to trust entities.  

 

a. The Leeward East property, which was purchased in the 

appellant’s name, was transferred in 2008 to Gomo 

Investments Limited and is utilised as a rental property. 

 

b. The Winton Estates property, which was purchased in 2003 

between their first and second marriages in the appellant’s 
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name only, was used only as their matrimonial home and was 

also transferred in 2008 to Gomo Investments Limited. 

 

c. The apartment at Boca Raton, Florida, United States of 

America (USA), which was purchased in the appellant‘s name 

in 2013 while the parties were married, was used as a vacation 

home and as residence for the children of the marriage while 

they attended school in Florida, USA, and was transferred in 

2014 to Bank of The Bahamas as trustee of the Rock Trust.  

 

(2) The respondent petitioned the court to have the 2006 and 

2013 Mercedes vehicles transferred to her with clear title.  The 

appellant stated that all of the vehicles with the exception of the 

Ford Club Wagon are owned by Gomo Investments Limited. 

 

(3) The respondent asserted that the appellant dealt exclusively 

with the family’s resources and investments; the appellant made 

numerous investments during the marriage with the family’s 

resources that related to fixed deposit accounts, trust accounts, 

shares in various businesses, banks and institutions; and that she 

does not have a comprehensive knowledge of all of the assets as a 

result but that the appellant had her complete agreement to make 

these investments.  

 

(4) The appellant submitted his annual income as $300,000.00, 

his personal savings as $260,000.00, his partnership interest as 

approximately $1.4 million, and an overall personal net worth of 

$2,752,257.00.  

 

(5) The respondent asserted that she believes the appellant’s 

income and savings far exceeds the sums that he declared.  The 

respondent asserted that the appellant would not give full and frank 

disclosure of his assets, income and other financial resources 

unless forced by the coersive powers of the court. The respondent 

asserted that she was aware of several term deposit accounts at 

Royal Bank of Canada and Bank of The Bahamas to the extent of 

millions.  

 

10. As a result of the foregoing information from their respective affidavits, the respondent 

applied for 41 interrogatories pursuant to Rule 23 of the MCR, filed on the 9
th

 April, 2015. 
 

11. The summons for interrogatories that was filed on the 9
th

 April, 2015 states as follows: 

 

“…pursuant to Rule 23 of the Matrimonial Causes Rules that 

the Petitioner be at liberty to serve on the Respondent 

interrogators in writing, a copy of which is served herewith 

and that the Respondent do within fourteen (14) days answer 
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the questions in writing and produce the documents by 

Affidavit to be filed within fourteen (14) days after service of 

the Order to be made hereon and of the interrogatories…” 

 

12. Bain, J. dismissed the summons for interrogatories and held at paragraphs 26 and 27 of her 

judgment of the 27
th

 May, 2015: 

 

“(26) The court holds that Rule 23 of the Matrimonial Causes 

Rules does not apply to Interrogatories in Ancillary 

Proceedings. The Summons filed on the 9
th

 April 2015 

specifically referred to Rule 23 of the Matrimonial Causes 

Rules and this rule does not apply to Ancillary proceedings.” 

 

“(27) The court is of the opinion that Interrogatories may be 

ordered as part of the discovery process in considering the 

prayer for property adjustment orders.  A proper application 

would have to be made by the Petitioner for discovery and for 

the Respondent to reply to the Interrogatories.” 

 

13. That decision was not appealed, despite the provision of Rule 23 of the MCR, which states: 

 

“(1) Any party to a matrimonial cause may with leave deliver 

interrogatories in writing for the examination of an opposite 

party.  

 

(2) A copy of the interrogatories proposed to be delivered shall 

be lodged in the Registry when the summons is issued and a 

further copy shall be served with the summons.  

 

(3) Interrogatories shall, unless otherwise ordered, be 

answered by affidavit to be filed within ten days.  

 

(4) Any party to a matrimonial cause may apply for an order 

for discovery of documents by an opposite party, who may be 

ordered to make such general or limited discovery on oath as 

the Registrar may think fit.”   

 

14. We found the petition for interrogatories at the time of financial disclosure during the 

ancillary process to be relevant.  We also found that the questions were confined to the issue 

and were sufficiently material at that stage of the proceedings.  Moreover, we found that the 

questions put forward by the respondent were questions to which only the appellant could 

provide the answers because he, admittedly so, dealt with all of the family’s major finances. 

For those reasons the application for interrogatories satisfied the criteria and should have 

been allowed. 
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15. Inexorably, the dismissal of the application under Rule 23 of the MCR led the respondent to 

submit a second application for leave to serve interrogatories, this time pursuant to Order 

26(1) of the RSC and Rule 48 of the MCR.  This summons was filed on the 23
rd

 June, 2015 

and reads as follows: 

 

“…pursuant to Order 26(1) of the Rules of the Supreme Court 

and/or Rule 48 of the Matrimonial Causes Rules and/or under 

the inherent jurisdiction of the Court that the Petitioner be at 

liberty to serve on the Respondent interrogatories in writing, a 

copy of which is served herewith and that the Respondent do 

within fourteen days answer the questions in writing and 

produce the documents by Affidavit to be filed within fourteen 

(14) days after service of the Order to be made hereon and of 

the interrogatories…” 

 

16. Order 26(1) of the RSC provides for interrogatories where:   

 

“A party to any cause or matter may apply to the Court for an 

order —  

 

 (a) giving him leave to serve on any other party 

 interrogatories relating to any matter in question 

 between the applicant and that other party in the cause 

 or matter; and  

 

 (b) requiring that other party to answer the 

 interrogatories on affidavit within such period as may 

 be specified in the order.” 

 

17. As to the jurisdiction of the RSC in matrimonial proceedings, counsel for the appellant drew 

our attention to the table for proceedings that are exempted from the RSC.  Plainly stated in 

Order 1, Rule 2(2) of the RSC is that matrimonial proceedings are not included.  Hence, 

interrogatories in matrimonial proceedings are not covered by Order 26(1) of the RSC.  

 

18. Counsel for the respondent advanced the case of Har-Shefi v Har-Shefi [1953] 1 All ER 

783 to defend their application under Order 26(1) of the RSC.  Har-Shefi is actually against 

the respondent and distinguishes when the RSC should be applied, per Singleton, LJ, at page 

785: 

 

“Since 1924 the Rules of the Supreme Court have applied in 

matrimonial suits to any matter of practice or procedure which 

are not governed by statute or dealt with by the Matrimonial 

Causes Rules”.   

 

19. The Matrimonial Causes Act (MCA) and by extension, the MCR, provide the jurisdiction for 

matrimonial proceedings and provide inter alia for the delivery of interrogatories and the 
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discovery of documents.  The learned judge therefore erred by assuming jurisdiction under 

the RSC relative to matrimonial proceedings. Hence, the Order to allow interrogatories under 

Order 26(1) of the RSC was unsustainable and was quashed.   

 

20. Rule 48 of the MCR provides for preliminary investigations by the Registrar of an 

application for ancillary relief:   

 

“Unless the judge shall otherwise direct, an appointment shall 

be fixed for the hearing by the Registrar of any application for 

ancillary relief which has not been dealt with by the judge at 

the trial. Notice of the appointment shall be given by the 

applicant to every other party to the application who has 

entered an appearance and to the petitioner if he is not the 

applicant, and at the appointment so fixed the Registrar shall, 

in the presence of the parties of their attorneys, investigate the 

allegations made in support of and in answer to the application 

and may take the oral evidence of witnesses, and may order the 

attendance of any person for the purpose of being examined or 

cross-examined, and may at any stage of the proceedings order 

the discovery and production of any document or call for 

further affidavits.” 

 

21. The fundamental principle of Rule 48 of the MCR is that it is not of general application. Its 

scope is limited.  Rule 48 gives the Registrar residuary powers to deal with issues which the 

learned judge did not address at trial. Where issues arise, the Registrar, unless the Judge 

directs otherwise, can inter alia, order discovery of documents. There is no general 

jurisdiction to order discovery under Rule 48 of the MCR by the judge hearing the extant 

ancillary applications as Bain, J. found.  

 

22. The proceedings between the appellant and the respondent in this cause of action have not 

been concluded.  Until such time, there is no jurisdiction to apply Rule 48 of the MCR.  Rule 

48 of the MCR was therefore not applicable to the instant case. 

 

23. As to the jurisdiction of Rule 48 of the MCR.  This rule relates to “discovery and production 

of any document or call for further affidavits”.  An order for discovery and production of 

documents relates to the subject matter between the parties.   

 

24. Notwithstanding that, there must be some foundation to order the discovery of documents or 

the production of documents. This foundation would originate from a material change. 

(Livesey (formerly Jenkins) v Jenkins [1985] 1 ALL ER 106.  In the instant case, there has 

been no material change between affidavits, that is, the appellant’s position in relation to his 

ownership of the properties and his finances remains unchanged.   

 

25. It should be noted in any event that the respondent did not request leave for discovery of 

documents, but the respondent did request leave for interrogatories. Hence, the order to allow 

interrogatories under Rule 48 of the MCR was quashed. 
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26. It was for these reasons that we allowed the appeal and awarded the costs of the appeal and 

those in the court below to the appellant to be taxed if not agreed. 

 

 

 

 

     ________________________________________________ 

     The Honourable Dame Anita Allen, P 

 

 

 

 

     ________________________________________________ 

     The Honourable Ms. Justice Crane-Scott, JA 

 

 

 

 

     ________________________________________________ 

     The Honourable Mr. Justice Jones, JA 

 


