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Criminal appeal – Unlawful sexual intercourse – Disclosure of prejudicial evidence – Judge 

revealing the decision of a no case submission to the jury - Lucas direction  

On the 16 June 2014 the 11 year old VC and her 9 year old sister were at home alone while their 

mother was at work. The VC went next door to ask her mother’s friend, B, a question. At that 

time the appellant came to B’s door and the VC returned to her home. The appellant went to the 

VC’s home and emptied a bucket for her. Thereafter, the VC said that she was hungry at which 

time the appellant stated that he would buy them something to eat and left to get his car. When 

he returned he took the VC, her sister and VC’s friend, E, to a green shack and parked at its side; 

he then invited the three girls inside. As they were about to leave the appellant instructed the VC 

to come into the car and told the other two girls to remain in the shack. Once in the car the 

appellant placed his hand in her pants and then into her vagina. Afterwards the appellant took the 

three girls to a take-a-way- restaurant to buy food. After they bought the food the VC told the 

girls they should leave. When they got home E’s mother inquired as to their whereabouts and 

advised that the police had already been contacted. The police collected the girls and took them 

to the police station where the VC told them what happened with her and the appellant. A 

medical exam revealed that the VC’s hymen was partially intact and the opening of her vagina 

was redder than normal. Nearly a month following the incident the appellant was arrested for the 
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offence of rape. He denied knowing the VC and said he had no knowledge of the incident. 

Nevertheless, he was charged with the offence of unlawful sexual intercourse. During the trial 

the appellant represented himself, gave alibi evidence and stated that he had never driven a car in 

his life; he also called two witnesses to that effect. Following his trial the jury found him guilty, 

he was convicted and sentenced to 8 years imprisonment. From that sentence 5 years were 

deducted having regard to the time spent on remand and the time that this matter was hanging 

over the appellant’s head. He appealed against his conviction and sentence.  

Held: appeal allowed; conviction quashed and sentence set aside. No retrial ordered.  

The appellant complained that there was damaging evidence arrayed against him which was 

extensive and led before the jury. That evidence was introduced by the appellant, Crown 

witnesses, by a defence witness and, in some instances, by the Judge. Counsel complained that 

this evidence was highly prejudicial and had absolutely no probative value; and consequently, 

was simply irrelevant. In the present case, after the prejudicial evidence was disclosed there was 

no application to discharge the jury but it must be remembered that the appellant was undefended 

during the trial. That factor was of some moment to this Court because of the role the Judge 

plays in a criminal trial, that is, he is to ensure that the trial is fair. This Court found that the 

evidence prejudicial to the appellant during his trial was persistent and could not be described as 

inadvertent. It was sufficient to have caused the Judge to discharge the jury and order that a new 

trial take place. By failing to discharge the jury, this Court was satisfied that the appellant's trial 

was not fair and that his conviction should be quashed.  

The appellant further complains that the judge revealed her decision on the no case submission. 

Although the jury was not informed by the Judge of her reasons for rejecting the no case 

submission she had, by her earlier mention of the purpose of the exercise and her subsequent 

indication that she would now call on the defendant to lead a defence, signaled to the jury that 

she was satisfied that the Prosecution’s case was strong and the appellant’s case, unmeritorious. 

This may have influenced the jury’s opinion of the appellant’s credibility and led to their 

rejection of his case. 

Another of the appellant’s complaints was the failure of the Judge to give a Lucas Direction. The 

Judge herself alluded to the untruthfulness that arose in the case. Having raised it, she ought to 

have given the jury a proper direction along the lines as that found in Appendix 1 of the Judicial 

College’s Crown Court Bench Book. 

 

Armbrister v R (2011) 79 WIR 41 considered 

Crosdale (Rupert) v R (1995) 46 WIR 278 

Devron Patterson v. Regina SCCrApp No. 213 of 2014 mentioned 

Jonathan Armbrister v R SCCrApp. No. 232 of 2012 considered 

Mitchell v R (1998) 52 WIR 25 
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R v Burge and Pegg (1996) 1 Cr App Rep 163 applied  

R v Featherstone [1942] 2 All ER 672 considered 

R v Firth [1938] 3 All ER 783 considered 

Von Stark v R [2000] 4 LRC 232 applied  

 

 

 

REASONS FOR DECISION 

 

Delivered by the Honourable Mr. Justice Isaacs, JA: 

1. The appellant was convicted on 26 May 2016, and sentenced on 1 June 2017, of unlawful 

sexual intercourse. He was sentenced to eight years imprisonment and from that sentence, the 

Judge deducted the four years spent on remand and one year to take into consideration the 

amount of time that his matter had been hanging over his head and so ultimately the appellant 

was sentenced to a term of three years imprisonment to run from 1 June 2017. 

 

2. On 10 April 2019, we heard the submissions of Counsel and allowed the appellant’s appeal, 

quashed his conviction and set aside his sentence; with reasons to follow. We render those 

reasons now. 

History 

3. On the morning of 16 June 2014, the virtual complainant, KM, who was 11 years old at the 

time (“the VC”) was at home sleeping along with her sister, SM, who was 9 years old at the 

time (“SM”) and their mother, DM. At about 8:00 am that morning, the mother left the VC 

and SM home alone to go to work. 

 

4. After the VC got up that morning, she noticed an oven in their house and so she went in the 

back to her mother’s friend, Bradley, to ask him if he had given her mother the oven. During 

this time, the appellant who she knew as “Ninja” came to Bradley’s door as she was 

whispering to Bradley in his ears if he had given her mother the oven. The appellant then 

asked her why she is telling secrets; and he began to talk about her older sister, A, in 

disparaging terms. 

 

5. The VC went back to the front by their door. The appellant came and asked her if he could 

throw out their bucket and she responded, “Do whatever you want.” The appellant then 

emptied the bucket and cleaned it out while the VC started to clean off her mother’s bed. The 
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appellant then came into their house and started to sweep. The VC instructed him to give the 

broom to SM and he stated that he could sweep better than SM. 

 

6. Subsequently, the VC was watching Madea while jumping up and down in the bed and 

saying that she was hungry, at which point the appellant stated that he would buy them 

something to eat. He then told them that he was going in the front by the Haitian man to get 

his car. Once the appellant returned with a car, the VC, SM and three of their friends: E, D 

and A got into the car. After riding around for a couple of minutes, the appellant stated that 

he could not take all of them because the police might stop him. He then stopped in the back 

of the Big Yard on Wulff Road where A and D got out of the car and jumped over a wall. 

 

7. Thereafter, only the appellant and the three girls remained in the car. The appellant then took 

them to a green shack and parked on the side of it. He invited the three girls to come inside. 

Once inside, the appellant instructed them to go in the car and get a DVD player, which they 

did. Once back inside, the appellant called the VC inside a separate room and once she was 

in there, the appellant told her something in her ears but she did not know what he said 

because he was speaking softly. The appellant then put his hand around her neck and she told 

him that her head was hurting and she wanted to go home, at which point the appellant told 

her to go. However, as the VC was going outside, the appellant put his hand in the way and 

said “No. I go drop y’all home”. 

 

8. As they were about to leave the appellant instructed the VC to come into the car and he told 

SM and E to remain in the green shack. Once in the car the appellant moved the VC’s hand, 

placed his hand in her pants and then put his hand in her vagina. The VC states that she kept 

on moving his hand. While this was happening, the VC said that she saw SM and E staring 

out of the window. 

 

9. Afterwards, the appellant called SM and E out of the shack so that they could leave. The 

appellant then took them to Jean’s to get them some food. Once there, he told the VC and SM 

to go and order the food and E remained in the front seat of the car with him. The VC 

testified that when she received the food, she gave the appellant back his change and she 

instructed E to get out of the front seat and “let’s go”. The appellant said: “Wait! Stop! ”. 

However, they kept on walking at which point the appellant said: “E, I coming back for you 

and I coming round there when you come from school.” 

 

10. When they returned home E’s mother asked them where they were and they told her. She 

then informed them that the police had already been contacted. Thereafter, a police car 

picked them up and took them to a police station where the VC told them what had transpired 

between her and the appellant. 
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11. After speaking to the police, the VC and her mother were taken to a hospital where Dr. 

Arlington Lightbourne examined her. His findings were that the VC had a partially intact 

hymen with some area of erythema or redness around the introitus or opening of the vagina, 

which means that the hymen, which is the membrane that covers the entrance to the vagina, 

was intact but not completely, in that a part of it was ruptured. Also, in front of the opening 

of the vagina it was redder than normal. His findings were consistent with the possibility of a 

finger being inserted into the VC’s vagina, though he did concede that his findings could 

have been caused by something else. 

 

12. On 13 July 2014, the appellant was arrested by the police for the offence of rape. He was 

cautioned but he said nothing in response. On 15 July 2014, the appellant was interviewed in 

reference to this matter during which time he denied knowing the VC and he claimed that he 

had no knowledge of the incident. That same day Inspector Frederick Taylor conducted a 

confrontation between the VC and the appellant in the presence of the VC’s mother. During 

the confrontation the VC referred to the appellant as “Ninja” and recounted what had taken 

place on 16 June 2014. The appellant denied that he ever molested the VC or touched her. 

Nevertheless, he was charged with the offence of unlawful sexual intercourse.  

 

13. During the trial the appellant gave evidence to the effect that on 16 June 2014, he was in the 

Big Yard by his girlfriend, Michelle, before he went to a spot in the vicinity of the Big Yard 

where he always goes to smoke. While there he saw the VC “making a move” and then he 

saw her whisper something into Bradley’s ears. Thereafter, he noticed that the bucket in the 

VC’s residence needed to empty and so he dumped the bucket and he proceeded to Key West 

Street. Once he got through Key West Street, he remained there for the entire day. He said 

also that he never drove a car in his life. 

 

14. The appellant called two witnesses in support of his alibi; and one of them confirmed that as 

far as he was aware, the appellant could not drive.   

The Appeal 

15. On 20 June 2017, the appellant filed a Criminal Form No. 1 in the Court’s Registry 

indicating, inter alia, a desire to appeal against his conviction and sentence. The grounds on 

which the appellant relied were later provided on 26 February 2019. They were as follows: 

“Ground 1: The Learned Trial Judge erred when she 

permitted evidence of the Appellant’s bad character and 

evidence which was more prejudicial than probative to be led 

before the jury. 

Ground 2: The Learned Trial Judge erred when she told the 

jury that “first of all the court has to find at the close of the 
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case for the prosecution whether a case has been made out to 

call upon the defendant to lead a defence” (p. 231, lines 30 to 

32 of the transcripts) and when she subsequently told the jury 

that “I will now call on ‘the defendant to lead a defence.” (p. 

286 lines 2 & 3 of the transcripts) 

Ground 3: The Learned Trial Judge erred when she told the 

jury that because the Appellant did not challenge the evidence 

of [SM] that meant that he accepted it 

Ground 4: The Learned Trial Judge erred when she said the 

following to the jury: 

“I’d also like to touch on untruthfulness. If you find that the 

defendant has not been truthful it is no different from one in 

which he gave no evidence at all, for in either case the burden 

still remains on the prosecution to prove it’s case against him; 

to prove his guilt. If you find on the evidence led by the 

defendant that he has been untruthful two inferences might be 

drawn about his conduct or state of mind, and his 

untruthfulness as a factor that you, the jury, can properly take 

into account and strengthen in the inference of guilt.” (p. 385, 

lines 3 to 13 ot the transcripts.) 

Ground 5: The Learned Trial Judge erred when she failed to 

give the jury a Lucas direction given the unique circumstances 

of the case 

Ground 6: The Appellant did not receive a fair trial 

Ground 7: That under all the circumstances of the case the 

verdict is unsafe or unsatisfactory” 

Ground 1: The Learned Trial Judge erred when she permitted evidence of the Appellant’s 

bad character and evidence which was more prejudicial than probative to be led before the 

jury 

16. Ms. Galanos submitted that the damaging evidence arrayed against the appellant and which 

was led before the jury was extensive. She referred us to a number of examples pertaining to 

his bad character; and we highlight some of them as follows: 

a. During the examination in chief of the VC’s mother, in 

response to a question from the Crown on how often she would 

see the Appellant over the years, she states:  
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“Well, I know he was lock up. When I move through 

[street address] it was like 2008, he wasn’t around that 

time.” (page 81, line 19 to 23 of the transcripts) 

b. During re-examination of the VC’s mother, the following 

exchange took place: 

“Q. The defendant indicated to you that the police told 

you that they were looking for him? Did the police ever 

tell you that? 

A. No, mam. They never told me they was looking for 

him. A gentleman told me they was looking for him. 

Q. Which gentleman? 

A. A gentleman what have a store on Wulff Road said 

that he thief— 

THE COURT: No, no.”  

(page 99, lines 22 to 30 of the transcripts) 

c. While the arresting officer was giving his evidence, the 

following was said: 

“While on the outside a bunch of onlookers shouted 

some comments at him. He  in turn turned at them and 

said: ‘I ’m gonna kill all of y’all when I get out!’ He was 

then taken to the Grove Police Station. 

THE COURT: You could say what the onlookers 

shouted at him if he could hear. 

THE WITNESS: They said, ‘Get this rapist from 

around here! ’ So he then in turn turned to them and 

said, ‘I go kill all of y’all when I get out! ’ We then took 

him to the Grove to be booked in.’ 

(page 129, lines 1 to 10) 

d. Also while the arresting officer was testifying during 

examination in chief, he stated that:  

“At the time we conducted a search of his person — 

well, Constable Adderley in my presence. He was 

wearing three pants. The second pants Constable 

Adderley I saw him take from the front right pocket a 

yellow 20-gauge shotgun cartridge. That too was taken 
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to the Grove Station along with the suspect.” (page 130, 

lines 18 to 23 of the transcripts) 

e. And further, in relation to this, the Appellant cross-

examined the arresting officer in the following manner: 

 “Q. So you said that Mr. Adderley find a shot on me 

 and you witness this? 

 A. Yes, sir, I was right there. 

 Q. Did I ever get charge for this shot? 

 A. I have no idea. ” 

 (page 131, lines 24 to 28 of the transcripts) 

f. While Inspector Frederick Taylor was giving evidence of the 

confrontation during examination in chief, he stated as follows:  

“On completion that’s when he denied that that never 

happened. I ask her how long she know him, she said 

about a year. I know he indicated that he was in prison 

at that time and I told him that she is a child she may 

have not understand how long she know him.” (page 

137, lines 8 to 12 of the transcripts) 

g. During examination in chief of Bradley…the following 

exchange took place: 

“Q. Can you tell the court what was your relationship 

with Victor Johnson? 

A. It wasn’t good, you know. It wasn’t good. 

Q. Explain to us what you mean by that. 

A. Man, he use to terrorize me. 

THE COURT: He used to terrorize you? 

THE WITNESS: Yes, ma’am. 

BY MS. KELLY: 

Q. In what way? 

A. Sometime he use to come by my house wake me up 

late in the night, you understand what I saying? Saying 

he just been on a move. You understand what I saying? 
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With this big knife, must be about this big (indicating), 

you know what I mean? 

THE COURT: With a knife? 

THE WITNESS: Yeah. And he telling me say, ‘You 

wan feel it? You wan feel it? Hold it, man! Hold it!’ I 

say, ‘No, I don’t move like that.’ I say, ‘You trying to set 

me up.’ 

BY MS KELLY: 

Q. So you didn’t have a good relationship with him. 

A. No.” 

(page 178, line 24 to page 179, line 14 of the transcripts) 

h. In addition to this, the Learned Trial Judge made further 

mention of Bradley’s…testimony during her summing up in 

the following terms:  

“He said he knew Victor Johnson. He met him through 

[the VC’s mother]. But said their relationship was not 

good, according to his evidence. The defendant used to 

terrorize him.” (page 399, lines 29 to 32) 

i. In the Appellant’s Record of Interview, which was admitted 

and read into  evidence even though it did not contain a 

confession, it was stated as follows: 

“Question 5: “Do you sometimes visit and hang out in 

[street address] off East Street? 

Answer: “I use to hang ‘round through Deveaux Street 

because my sister live there, but I ain’ been that way for 

lil while because I mostly be in prison.” (page 210, lines 

5 to 10 of the transcripts) 

j. While the Crown was cross examining Mr. Elton Rahming, a 

witness for the defence, the following exchange took place: 

“Q. Okay. Were you aware of when Victor Johnson was 

arrested for this matter? 

A. When he was arrested for the matter, yes, for a lady 

who he was checking, yes. 
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Q. Okay. Were you aware of a matter involving a little 

girl? 

A. Well, when he got locked up I heard — yes, I heard 

— 

Q. You heard about the matter for the little girl. 

A. I heard about the girl and maybe two other little girls 

and — I heard couple different charges; armed robbery 

and all type of different charges. 

Q. Right. But I’m talking specifically about the one with 

the little girl. You knew that he was locked up for that 

matter. You heard about it. 

A. Well, I thought it was for a lady who he was 

checking. I ain’ never know it was  no li’l girl, but I 

heard it was a li’l girl. 

Q. You heard it was a little girl, yes. 

A. I heard it was two little girls. A mature lady who he 

was checking, that’s who they lock him up for; the 

mature lady. But I heard two little girls on different 

charges and I just was praying it was no little minor 

and just him and his fiancée problems. That’s about it.” 

(page 352 line 28 to page 353 line 20 of the transcripts) 

17. Ms. Galanos contended that the examples culled from a plethora of prejudicial evidence 

placed before the jury should not have been led because that evidence was highly prejudicial 

and had absolutely no probative value; and consequently, was simply irrelevant. She called 

on us to mark that in some instances, it was the Judge who elicited some of the prejudicial 

evidence.  

 

18. She submitted that as the appellant’s credibility was up for the jury’s review, any one of the 

prejudicial examples listed above would have been enough to render the appellant’s 

conviction unsafe and unsatisfactory. A fortiori, given the prevalence of instances of such 

damaging evidence, it could not be seriously contended that the appellant’s conviction was 

safe. 

 

19. Ms. Galanos acknowledged that the appellant had led evidence that he had been in jail 

before; and arrested pursuant to a complaint made by his girlfriend, Alexis Dean; and that the 

Court cautioned the jury about the prejudicial evidence that he led against himself. She 
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complained, however, that there was no such caution for all of the instances where 

prejudicial evidence was led before the jury by the Prosecution and the Judge. We concluded 

from this point that she considered this manifestly unfair as it suggested to the jury that 

evidence could be used in their deliberations. 

Discussion 

20. We accepted that the appellant relied on his incarceration to refute the VC's allegation of 

knowing him. Nevertheless, the persistent references to his other misdeeds ought not to have 

been made a part of the Prosecution's case against him. Courts are careful to guard against 

any mention of criminal behaviour unconnected to the offence being tried before the jury.  

 

21. In Jonathan Armbrister v R SCCrApp. No. 232 of 2012, this Court, differently constituted 

had to determine the issue of prejudicial evidence being introduced before the jury in the 

course of the trial. In my judgment at paragraph 55 I said:  

"55. There is some merit in the submission that evidence of the 

appellant’s bad character blurted out by a police witness, 

Superintendent Fernander,  ought to have led the Judge to 

discharge the jury. The decision to  discharge a jury or to 

continue with the trial lies in the discretion of a trial judge and 

must depend on the nature and extent of the disclosure. It is 

not unusual in the course of a trial that some material 

prejudicial to an accused is disclosed improperly or 

inadvertently. Not every revelation will warrant the drastic 

medicine of discontinuance of the trial. The Officer’s evidence 

was that while leaving the Tyler Street residence where Rolex 

watches said to have been stolen in the robbery were found, the 

appellant’s cousin shouted, “Jonathan, you on your own. You 

get yourself in problems again.” " 

22. I also made reference to R v Firth [1938] 3 All ER 783 and R v Featherstone [1942] 2 All 

ER 672. In Firth, Lord Hewart, LCJ stated, inter alia, at page 386: 

"It is not very profitable or useful to enter into a speculation as 

to what effect might be produced in the minds of the jury, still 

more in the minds of a collection of jurors, on hearing this 

piece of evidence. If an incident of  that kind takes place, then 

there ought to be an end of the trial, unless it is plain that the 

jury would inevitably have arrived at the same conclusion 

notwithstanding that irregularity." 
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23. Their Lordships were particularly concerned that an application to discharge the jury had 

been made by Counsel after the prejudicial evidence was inadvertently disclosed; and that 

was a material factor in their view. There was no application to discharge the jury in this case 

but it must be remembered that the appellant was undefended during the trial. That factor was 

of some moment to us because of the role the Judge plays in a criminal trial, that is, he is to 

ensure that the trial is fair.  

 

24. In Von Stark v R [2000] 4 LRC 232, Lord Clyde delivered the decision of the Board. At 

page 487 he said, inter alia: 

“The function and responsibility of the judge is greater and 

more onerous than the function and the responsibility of the 

counsel appearing for the prosecution and for the defence in a 

criminal trial. In particular, counsel for a defendant may 

choose to present his case to the jury in the way which he 

considers best serves the interest of his client. The judge is 

required to put to the jury for their consideration, in a fair and 

balanced manner, the respective contentions which have been 

presented. But his responsibility does not end there. It is his 

responsibility not only to see that the trial is conducted with all 

due regard to the principle of fairness.” 

25. In Featherstone, during the course of a trial for larceny and receiving stolen property, 

counsel for the prosecution asked a witness if she knew what the appellant was and she 

replied, “Yes, I was told he had been in prison once.” The judge directed the jury to disregard 

this answer, and the appellant, who was not defended, was convicted. On appeal it was held 

that the judge ought to have discharged the jury; but inasmuch as there was more than 

adequate evidence of the guilt of the accused, the court applied the proviso and dismissed his 

appeal. 

 

26. We were satisfied that the evidence prejudicial to the appellant during his trial was persistent 

and could not be described as inadvertent. It was sufficient to have caused, in our view, the 

Judge to discharge the jury and order that a new trial take place. As Ms. Galanos submitted, 

this case involved a contest of credibility between the VC and the appellant; and it would 

have been necessary for the jury to determine as between them, who was telling the truth. 

The prejudicial evidence – particularly that of Elton Rahming mentioned at j. above - could 

not but have had a negative effect on the appellant’s case. That may have tipped the scale 

against the appellant in favour of the VC. By failing to discharge the jury, we were satisfied 

that the appellant's trial was not fair and that his conviction should be quashed on this 

ground.  
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Ground 2: The Learned Trial Judge erred when she told the jury that “first of all the court 

has to find at the close of the case for the prosecution whether a case has been made out to 

call upon the defendant to lead a defence” (p. 231, lines 30 to 32 of the transcripts) and 

when she subsequently told the jury that “I will now call on the defendant to lead a 

defence. ” (page 286, lines 2 & 3 of the transcripts) 

27. There was some merit in this ground because the jury should not have been informed of the 

nature of the “discussions” that took place during their absence on a submission of no case. 

There is a reason why certain “discussions” take place in the absence of the jury and it is 

important for them to remain as between Counsel and the Court. Hence, if the Court or any 

of the other parties to those discussions divulge to the jury what transpired in their absence 

that may have a prejudicial effect on the trial, the consequences for which would depend on 

the nature of the breach. 

 

28. The breach in this case is almost as egregious as that which took place in Armbrister v R 

(2011) 79 WIR 41. In Armbrister, there had been a voir dire to determine the voluntariness 

of the defendants’ confessions. During the judge's summing up to the jury, he stated, inter 

alia:  

“Now, as to the defendants', confession … I have determined as 

a matter of  law that the statements given to the police by 

both defendants … were  admissible and they were 

voluntarily made …” 

29. In delivering the majority decision of this Court, differently constituted (Allen, P 

dissenting), Conteh, JA stated, inter alia, at paragraph 21 of his judgment: 

“[21] The prohibition, and I can find no other word in the 

circumstances, on the trial judge from disclosing his decision 

on the voir dire to the jury is unarguably in the interest of fair 

trial and the need to avoid prejudice to an accused. The 

rationale of this prohibition was articulated and explained by 

Lord  Steyn speaking on behalf of the rest of the Board in the 

Privy Council in Mitchell v R (1998) 52 WIR 25 at 31–33 as 

follows: 

'The right of a defendant in appropriate circumstances 

to require a voir dire to be held in the absence of the 

jury has been described as “an important rule which 

exists to protect accused persons” and a “very 

important safeguard”; see MacPherson v R (1981) 147 

CLR 512 at page 522 and Thongjai v R [1997] 3 WLR 

667 at 682] per Lord Hutton. A judge may not override 

this right by requiring a jury to stay if the defendant 

wants them to be excused; Blackstone Criminal Practice 

https://www.lexisnexis.com/uk/legal/search/enhRunRemoteLink.do?linkInfo=F%23GB%23WIR%23sel1%251998%25vol%2552%25tpage%2531%25year%251998%25page%2525%25sel2%2552%25&A=0.08551321535952283&backKey=20_T28683415390&service=citation&ersKey=23_T28683385450&langcountry=GB
https://www.lexisnexis.com/uk/legal/search/enhRunRemoteLink.do?linkInfo=F%23GB%23WIR%23sel1%251998%25vol%2552%25tpage%2531%25year%251998%25page%2525%25sel2%2552%25&A=0.08551321535952283&backKey=20_T28683415390&service=citation&ersKey=23_T28683385450&langcountry=GB
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(7th edn, 1997) p 1323. The reason why the voir dire 

must take place in the absence of the jury is that the 

jury should not be made aware of evidence which 

subsequently turns out to be inadmissible. But the 

question now arises whether a judge, who rules that a 

confession was voluntarily made, may properly inform 

the jury of his decision … 

The principle that the judge must not inform the jury of 

his decision to reject such a submission is therefore 

squarely based on the need to avoid the risk of 

prejudice to an accused …’” 

30. I have used the phrase “almost as egregious” because in Mitchell v R (1998) 52 WIR 25 

Lord Steyn differentiated between disclosure of what eventuated in the voir dire and the 

court’s decision on a no case submission. At page 32 Lord Steyn said: 

“Moreover, if the judge reveals his decision to the jury, the risk 

of unfair prejudice to an accused is created. That risk will 

often be greater than in the case of a “no case” submission. 

That is so because in the typical case, of which the present is a 

paradigm, the decision of the judge on the voluntariness of the 

confession may convey to the jury that the judge believed the 

police witnesses and disbelieved the accused. 

31. In a Privy Council case arising out of Jamaica, Crosdale (Rupert) v R (1995) 46 WIR 278, 

Lord Steyn delivered the decision of the Board. The brief facts surrounding the appeal were 

that in Jamaica there had been a practice for no case to answer submissions to take place in 

the presence of the jury. Counsel for Crosdale had applied to the judge to have submissions 

made in the absence of the jury. The judge refused to have the jury withdraw. Crosdale was 

convicted and his conviction was upheld on appeal to the Court of Appeal. However, the 

Court expressed certain reservations about the practice then obtaining of the jury remaining 

during submissions.  Four questions were certified for the appeal to the Privy Council.  

 

32. We are concerned with only the third question which was addressed by Lord Steyn at pages 

286-7:   

“That brings their lordships to the third question, namely 

whether the jury should be present during the judgment on the 

application that the  defendant has no case to answer or 

whether the jury should subsequently be informed of the 

judge's reasons for his decision. There is no reason why the 

jury should be privy to the judge's reasons for his decision. In 

order to avoid any risk of prejudice to the defendant the jury 
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should not be present during the course of the judgment or be 

told what the judge's reasons were. If the judge rejects a 

submission of no case, the jury need know nothing about his 

decision. No explanation is required. If the judge rules in 

favour of such a submission on some charges but not on others, 

or rules in favour of it in respect of some defendants but not 

others, the jury inevitably will know about the decision. All the 

jury need then to be told by the judge is that he took his 

decision for legal reasons. Any further explanation will  risk 

potential prejudice to a defendant or defendants.” 

33. Although the jury was not informed by the Judge of her reasons for rejecting the no case 

submission she had, in our view, by her earlier mention of the purpose of the exercise and her 

subsequent indication that she would now call on the defendant to lead a defence signaled to 

the jury that she was satisfied that the Prosecution’s case was strong and the appellant’s case, 

unmeritorious. This may have influenced the jury’s opinion of the appellant’s credibility and 

led to their rejection of his case. 

 

34. We therefore concluded that as a result of this irregularity, the conviction could not be said to 

be safe. 

Ground 3: The Learned Trial Judge erred when she told the jury that because the 

Appellant did not challenge the evidence of SM that meant that he accepted it 

35. On several occasions during the summing up, the Judge told the jury that the appellant 

“accepted” the evidence of the VC because he had not challenged her evidence. See   page 

394, 395 and 408 of the transcripts. Ms. Galanos contended that the suggestion the Judge was 

making to the jury in essence, was that as the defendant did not challenge the evidence of the 

VC, then he accepted everything that she said. This, she said was an unbalanced position 

taken by the Judge because the appellant had given sworn testimony where he gave evidence 

of an alibi and he also called two witnesses in support of his alibi, all of which were 

inconsistent with the evidence of the VC. Thus, by emphasising to the jury in her summing 

up that the VC’s evidence was unchallenged the Judge implicitly invited the jury to reject the 

appellant’s defence. 

 

36. It may very well be that the Judge was not in error in relation to those matters on which the 

appellant did not suggest to the VC that she was either lying or mistaken but in our view 

some allowance ought to have been made for the fact that the appellant was representing 

himself and may not have appreciated the danger of not cross-examining the VC more 

minutely. 

 

37. Still, we were not satisfied that this ground would have been sufficient for us to overturn the 

appellant’s conviction.   
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Ground 4: The Learned Trial Judge erred when she said the following to the jury: “I’d 

also like to touch on untruthfulness. If you find that the defendant has not been truthful it 

is no different from one in which he gave no evidence at all, for in either case the burden 

still remains on the prosecution to prove it’s case against him; to prove his guilt. If you find 

on the evidence led by the defendant that he has been untruthful two inferences might be 

drawn about his conduct or state of mind, and his untruthfulness as a factor that you, the 

jury, can properly take into account and strengthen in the inference of guilt. ”  

38. Ms. Galanos submitted that the Judge’s direction is flawed because it invited the jury to take 

into account the appellant’s lies and strengthen the inference that he was guilty of the 

offence. There was merit in this ground but we did not need enter into a fuller consideration 

of the point in light of our decision on grounds one and two. 

Ground 5: The Learned Trial Judge erred when she failed to give the jury a Lucas 

direction given the unique circumstances of the case 

39. Ms. Galanos submitted that the Judge erred when she failed to give a “Lucas Direction” 

when summing up the case to the jury. She referred to the case of Devron Patterson v. 

Regina SCCrApp No. 213 of 2014 in support of her position that such a direction was called 

for in this case. The Court, differently constituted, had reiterated the dicta of Kennedy, LJ in 

R v Burge and Pegg (1996) 1 Cr App Rep 163 as to the circumstances in which a “Lucas 

Direction” is usually required. Kennedy, LJ had said as follows: 

“As there seems to be at the moment a tendency in one appeal 

after another to assert that there has been no direction, or an 

inadequate direction, as to lies, it may be helpful if we conclude 

by summarising the circumstances in which, in our judgment, 

a Lucas direction is usually  required. There are four such 

circumstances but they may overlap: 

1. Where the defence relies on an alibi.  

2. Where the judge considers it desirable or necessary to 

suggest that the jury should look for support or 

corroboration of one piece of evidence from other 

evidence in the case, and amongst that other evidence 

draws  attention to lies told, or allegedly told, by the 

defendant.  

3. Where the prosecution seek to show that something 

said, either in or out of the court, in relation to a 

separate and distinct issue was a lie, and to rely on that 

lie as evidence of guilt in relation to the charge which is 

sought to be proved.  
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4. Where although the prosecution have not adopted the 

approach to which we have just referred, the judge 

reasonably envisages that there is a real danger that the 

jury may do so.” 

40. It was Ms. Galanos’ submission that the four circumstances were at play in the trial below 

and outlined the events which gave rise to this contention. I mention two:   

1) The appellant did rely on an alibi; and  

2) The Prosecution called Angel…and Bradley…, as 

witnesses to refute the appellant’s assertion that he and 

Angel…were in a relationship and for Bradley… to refute 

the appellant’s assertion that Bradley…touched the VC in 

an appropriate manner on the day in question.  

41. Additionally, the Judge should have exercised her discretion to give a Lucas Direction based 

on the possibility that the jury may have looked askance at the appellant’s case due to his 

apparent lies relating to him driving a car according to the VC and her sister when he said he 

did not know how to drive a car; and in relation to his answer in his record of interview that 

he did not know the VC and her sister when they both testified that they knew him.  

 

42. The Judge herself alluded to the untruthfulness that arose in the case. Having raised it, she 

ought to have given the jury a proper direction along the lines as that found in Appendix 1 of 

the Judicial College’s Crown Court Bench Book. 

Grounds 6 and 7 - The Appellant did not receive a fair trial & that under all the 

circumstances of the case the verdict is unsafe or unsatisfactory 

43. These two grounds were inextricably entwined with grounds 1 and 2 and so we need not 

consider them anew here. 

Disposition  

44. For the abovementioned reasons we were satisfied that this appeal should be allowed. We 

took the view that the trial was not conducted fairly and as a consequence, the conviction was 

unsafe and could not stand. In the premises we quashed the appellant’s conviction and set 

aside his sentence. 

 

45. On the question whether we ought to order a retrial, Ms. Galanos argued that the Court 

should not order that a re-trial take place bearing in mind that the appellant was sentenced to 

a period of three and-a-half years from the date of conviction and had substantially served 

that sentence. The Crown contended that there should be a re-trial particularly because the 

sentence the appellant had received was lenient. We noted Counsel’s submissions but were 

not overly impressed with the Crown’s position on the sentence because they had the option 

to appeal the Judge’s sentence if they thought it unduly lenient but chose not to do so.  
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46. The appellant had been in custody since 2014 and in sentencing the appellant, the Judge took 

into consideration the period of time that the appellant had spent in custody awaiting trial. 

There is no gainsaying that this was an egregious offence; however, fairness is a concept that 

encompasses the interests of the VC, the public and the defendant. In the circumstances of 

this case we were satisfied that the time the appellant has already spent in custody argued 

cogently against requiring him to undergo another trial. Thus, we did not make an order for a 

re-trial.  

 

 

      __________________________________________ 

      The Honourable Mr. Justice Isaacs, JA 

 

      __________________________________________ 

      The Honourable Sir Michael Barnett, JA 

       

      __________________________________________ 

      The Honourable Mr. Justice Evans, JA 


