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Criminal appeal – Bail – Appeal against the refusal of bail- Bail Act Sect 4(2)- Judicial 

Discretion- Primary considerations on a bail application 

The appellant was charged with murder and two counts of attempted murder which occurred on 

28 April 2019.  The appellant was arraigned in the Supreme Court. Before the appellant was 

arraigned in the Supreme Court he applied for bail before the Hon. Justice Gregory Hilton and 

was denied bail. The appellant now appeals this decision. 
 

Held:- Appeal allowed. The decision of the learned judge is set aside and bail is granted to the 

appellant with terms and conditions 

 

 

Attorney General v. Bradley Ferguson et al SCCrApp Nos. 57, 106, 108, & 116 of 2008  

Mentioned 
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Birkett v. James [1978] AC 297 Followed 

COP v. Benjamin Beneby et al Supreme Court Suit No. 22/1995 Considered 

Cordero McDonald v. The Attorney General SCCrApp No 195 of 2016  Considered   

Dwayne Heastie v The Attorney General SCCrApp No. 261 of 2015 Considered 

Duran Neely v. The Attorney-General SCCrApp No. 29 of 2018  Mentioned 

Hurnam v. State of Mauritius [2006] 1 WLR 857  Considered 

Jonathan Armbrister v Attorney General SCCrApp No. 145 of 2011 Considered 

Noordally v Attorney General and another [1987 ] LRC (Const) 599 Considered 

 

 

 

JUDGMENT 

 

 

 

 

Judgment delivered by the Honourable Madam Justice Crane-Scott, JA: 

Introduction 

1. This appeal involves a review of the exercise of judicial discretion to deny bail for three 

serious Part C offences for which it is not usual to grant pre-trial bail. The statutory 

discretion in question is that conferred by section 4(2)(c) of the Bail Act, Ch. 103 (as 

amended). 

 

2. The appeal in this case is against the written Decision of Hilton J., handed down in the 

Supreme Court on 11 July, 2019 in which he denied pre-trial bail to the appellant who 

had been arrested and charged with three Part C offences, namely, 1 count of murder and 

2 counts of attempted murder.         

  

3. After reviewing the exercise of the learned judge’s discretion, we allow the appeal and 

admit the appellant to bail for the reasons which now follow. The following factual 

background together with a summary of the legal framework governing the grant of bail 

for Part C offences will set the stage for our review of the learned judge’s decision. 
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Background to the appeal 

4. On 28
th

 April, 2019, the appellant, a Bahamas Defence Force (BDF) soldier, was arrested 

by police on suspicion of his having been responsible for the shooting death of Petty 

Officer Percival Perpall and the attempted murders of two other defence force officers,  

Calvin Hanna and Ellis Rahming at Government House in the early morning hours of 28
th

 

April, 2019. Following police investigations he was subsequently charged and arraigned 

before the Chief Magistrate on 3
rd

 May, 2019, on the three Part C offences mentioned 

earlier.  

   

5. The Chief Magistrate remanded the appellant to custody until 20
th

 June, 2019 to await 

service of a Voluntary Bill of Indictment (VBI). Upon learning that it was unlikely that 

the VBI would be ready on the 20
th

 June 2019 date fixed by the Chief Magistrate, the 

appellant filed his application on June 18, 2019 under section 4(2) of the Bail Act seeking 

pre-trial bail.   

The Legal Framework for the grant of bail for Part C offences 

6. As is well known, murder and attempted murder have traditionally not usually been 

bailable offences. However, section 4(2), (2A) and (2B) of the Bail Act, Ch. 103, (as 

amended) now sets out a special regime intended to govern the grant of bail to persons 

charged with a Part C offence. Section 4(2) expressly provides as follows:   

  

“4(2)   Notwithstanding any other provisions of the Act or any other law, any person 

charged with a Part C offence shall not be granted bail unless the Supreme Court or 

the Court of Appeal is satisfied that the person charged:     

     

(a) has not been tried within a reasonable time;  

(b) is unlikely to be tried within a reasonable time; or     

(c) should be granted bail having regard to all the relevant factors, 

including the those specified in Part A of the First Schedule and the 

“primary considerations” set out in subsection (2B).” 

 

7. The Section 4(2)(a) discretion: Subsection 4(2)(b) has since been deleted from the Bail 

Act by Act 45 of 2014. It is now evident that section 4(2)(a) is intended to buttress the 

constitutional guarantees of personal liberty and the right to a fair trial within a 

reasonable time which are found respectively in Articles 19(3) and 20 of the Constitution. 

Accordingly, on an application under section 3 and 4(2) for pre-trial bail for a Part C 

offence, section 4(2)(a) provides that where it is made to appear that the applicant has not 

been tried within a reasonable time, the Supreme Court or the Court of Appeal may, in its 

discretion, admit the applicant to pre-trial bail.  
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8. Subsection 4(2A) provides legislative guidelines firstly, in relation to the minimum extent 

of what is “a reasonable time”; and secondly, stipulates the matters that are to be 

excluded from any calculation as to what is “a reasonable time” for purposes of 

subsection 4(2)(a).  

 

9. Subsection 4(2A) accordingly provides: 

 

“(2A) For the purpose of subsection 2(a)…. 

 

(a) Without limiting the extent of a reasonable time, a period of 

three years from the date of the arrest or detention of the 

person charged shall be deemed to be a reasonable time; 

(b) Delay which is occasioned by the act or conduct of the 

accused is to be excluded from any calculation of what is 

considered a reasonable time.”  

 

10. The Section 4(2)(c) discretion: Apart from subsection 4(2)(a), bail may also be granted 

under subsection 4(2)(c) of the Act (as amended). Subsection 4(2)(c) gives a judge 

hearing a bail application for a Part C offence a statutory discretion whether to grant bail 

for such an offence. Subsection 4(2)(c) expressly requires the Supreme Court or the Court 

of Appeal as the case may be, to have regard to “all the relevant factors”, including the 

statutory requirements for the grant of discretionary bail specified in Part A of the First 

Schedule as well as the “primary considerations” in subsection 4(2B).    

          

11. The statutory factors to be taken into account when a court is considering the grant of 

discretionary bail (whether for a Part C offence or otherwise) are listed in Part A of the 

First Schedule. Insofar as is relevant to this appeal, Part A of the First Schedule to the 

Bail Act provides as follows: 

“PART A 

In considering whether to grant bail to a defendant, the court shall have 

regard to the following factors: 

 

(a) Whether there are substantial grounds for believing that the defendant, 

if released on bail, would- 

i. Fail to surrender to custody or appear at his trial; 

ii. Commit an offence whilst on bail; 
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iii. Interfere with witnesses or otherwise obstruct the course of 

justice, whether in relation to himself or any other person; 

 

(b) Whether the defendant should be kept in custody for his own protection 

or, where he is a child or young person, for his own welfare; 

(c) … 

(d) … 

(e) … 

(f) … 

(g) the nature and seriousness of the offence and the nature and strength of 

the evidence against the defendant; 

(h) …….” [Emphasis ours]       

  

12. Additionally, apart from the Part A factors, a judge hearing a bail application for a Part C 

offence, must in the exercise of the discretion conferred by subsection 4(2)(c), also have 

regard to the “primary considerations” identified in subsection 4(2B) which states: 

“(2B).   For the purposes of subsection (2) (c), in deciding whether or not to 

grant bail to a person charged with an offence mentioned in Part C of the 

First Schedule, the character and antecedents of the person charged, the 

need to protect the safety of the public or the public order and where 

appropriate, the need to protect the safety of the victim or victims of the 

alleged offence, are to be primary considerations.” [Emphasis mine] 

13. It is obvious from the legislative regime for the grant of bail for Part C offences set out in 

the foregoing provisions that, that although murder and attempted murder are not usually 

bailable offences, the judge hearing an application under subsection 4(2)(c) for pre-trial 

bail for a Part C offence, has a statutory discretion to exercise and is required to have 

regard to “all the relevant factors”. Such factors include those expressly prescribed in Part 

A of the First Schedule and subsection 4(2B) of the Act. Relevant factors, in our view 

also include any other factors relevant to bail located in decided cases from higher 

authority. 

 

14. Against the foregoing background, we turn to consider the appeal. 

Discussion 

15. At the time his application was made, the appellant had been detained for a period of just 

under two months. Accordingly, the question whether he had not (or would not) be tried 

within a reasonable time was not in issue on the application. Furthermore, nothing in the 

appellant’s affidavit before the learned judge raised the issue whether the appellant would 

not be afforded a fair hearing within a reasonable time so as to engage Articles 19(3) or 

20 of the Constitution or section 4(2)(a) of the Act.  



6 
 

16. As we see it, the sole question for the learned judge to determine in the exercise of the 

statutory discretion conferred by section 4(2)(c) was whether (notwithstanding the 

appellant’s arrest, charge and detention for three serious Part C offences for which bail 

would not ordinarily be granted) the evidence and the circumstances were such as to 

satisfy the judge that the appellant was nonetheless, a fit and proper candidate to be 

admitted to bail.  

 

17. At the hearing, the appellant relied on his Affidavit-In-Support filed on 18 June, 2019, 

while the Crown relied on an Affidavit-In-Response filed on July 3, 2019 and sworn by 

Perry McHardy opposing the grant of bail.  

 

18. The learned judge handed down a written Decision on Bail setting out his reasons for 

refusing bail. His primary reasons for denying bail to the appellant were set out in the 

judge’s conclusions and “findings” at paragraph 16 of the decision as follows: 

“16. Having regard to all the circumstances relevant to this application I 

make the following findings: 

i. Murder and attempted murder are serious offences for 

which it is not routine to grant bail; 

ii. The Applicant is presumed innocent; however there is cogent 

evidence against the Applicant which must be vetted at trial; 

iii. Because of the nature and seriousness of the offence and the 

cogency of the evidence the Applicant will know that if he is 

convicted, he will receive a lengthy sentence and may be 

tempted to abscond; 

iv. There has been no unreasonable delay; 

v. In weighing the competing considerations of the right to 

liberty, the good character of the Applicant and the 

presumption of innocence against the need to protect public 

order and public safety, the court is of the view that in the 

circumstances of this Applicant and this application, the 

need for public order and public safety is paramount.” 

   

19. Following the refusal of bail, the appellant filed a Notice of Appeal in which he raised the 

following three (3) complaints about the judge’s decision: 
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1. The learned Judge erred by failing to give any or sufficient weight to the 

lack of evidence adduced by the Respondent against the Appellant 

regarding the offences; 

 

2. That the decision is unreasonable having regard to the primary reasons 

the Learned Judge gave for denying bail to the Appellant; and 

 

3. The decision is unreasonable having regard to all the circumstances 

surrounding the Appellant’s case and the fact that:- 

 

 the Appellant maintains his innocence and the evidence is 

inherently weak;  

 the Appellant merely faces allegations which is not 

equivalent to the commission of them; 

 the Appellant has no previous convictions; 

 the Appellant has no other pending matters; 

 stringent conditions could be imposed; 

 that there was no evidence before the Court to support 

any suggestion that .he was a threat to public safety; and  

 there was no evidence before the Court to support any 

suggestion that he was a flight risk.” 

 

20. Ground 1: It is obvious that ground 1 proceeds from the patently erroneous premise that 

the judge had given “no weight” to what Mr. Ducille characterized as “the lack of 

evidence” against the appellant regarding the offences. As drafted, this ground could not 

succeed in the face of the contents of the Crown’s Affidavit-In-Response which (as the 

judge found) clearly provided evidence capable of implicating the appellant in the 

offences charged.  

 

21. At paragraph 7 of the affidavit of Perry McHardy the following averment is found along 

with 3 exhibits containing the evidence which the Crown claimed was cogent and capable 

of connecting the appellant to the three Part C offences for which he was arrested and 

charged:  

“7. That there is cogent evidence to support the charges against the 

Applicant:- 

a. That two witnesses, Defence Force Officers, Mr. Calvin Hanna and 

Ellis Rahming identified the Applicant as the person responsible for 

shooting the deceased on the night of the 28
th

 April, 2019; there is 

now produced and shown to me copies of statements from Mr. Calvin 

Hanna, along with a photo Identification marked Exhibit PM 1, PM2 

and PM3.” 

 

22. Undeniably, the learned judge also had before him, the appellant’s evidence contained in 

his Affidavit-In-Support in which the appellant maintained his innocence, swore that he 
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was not on the scene of the shooting and further, advised that he had witnesses to support 

his alibi.  

 

The witness statements of the alibi witnesses were not exhibited to the appellant’s 

affidavit, but the appellant also gave evidence of his good character and his strong family 

and community ties and stated that he was not a flight risk and would appear before the 

Supreme Court for his trial or whenever required. 

 

23. In the course of his arguments before us, counsel for the appellant sought to identify what 

he said were “huge defects” in the evidence of the identification evidence adduced by the 

Crown. He further challenged the quality of the photo lineup exhibited with the affidavit 

of Perry McHardy and which had been used in the police investigations and complained 

that that the learned judge had failed to have regard to the appellant’s averment that the 

was not on the scene and had an alibi.        

      

24. With all due respect to Mr. Ducille, such submissions are best reserved for the 

substantive trial. The law is that while a judge who is considering a bail application is 

mandated by paragraph (g) of Part A of the First Schedule to the Bail Act to have regard, 

inter alia, to “the nature and seriousness of the offence” coupled with “the nature and 

strength of the evidence against the defendant”, it is well established that the judge is not 

required to decide contested issues of fact or law, nor to conduct a forensic analysis of the 

evidence. In short, a bail application is not the forum for conducting a mini-trial and such 

contests are to be reserved exclusively for the substantive trial. See Attorney General v. 

Bradley Ferguson et al SCCrApp Nos. 57, 106, 108, & 116 of 2008 and Cordero 

McDonald v. The Attorney General SCCrApp No 195 of 2016.    

          

25. In Cordero McDonald, Allen P., explained the extent of the judge’s task in relation to 

the evidence which is adduced before the court on a bail application for the purpose of 

establishing the applicant’s involvement in the offence (or offences) for which bail is 

sought. Writing for the Court (differently constituted) Allen P., explained:  

 

“34. It is not the duty of a judge considering a bail application to decide 

disputed facts or law and it is not expected that on such an application a 

judge will conduct a forensic examination of the evidence. The judge must 

simply decide whether the evidence raises a reasonable suspicion of the 

commission of the offences such as to justify the deprivation of liberty by 

arrest, charge, and detention. Having done that he must then consider the 

relevant factors and determine whether he ought to grant him 

bail.”[Emphasis ours] 
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26. We are satisfied that in this case the learned judge amply demonstrated that he was well 

aware of the limitations of his duty in considering the bail application. After summarizing 

(at paragraphs 10 and 11 of his Decision) the nature and strength of the evidence which 

was before him, he effectively found that the evidence contained in the witness statement 

of Calvin Hanna was evidence capable of implicating the appellant in the commission of 

the offences. At paragraph 12 of his Decision the learned judge stated: 

“12. It is not the function of a judge in Bail applications to determine 

contested evidential issues and I do not do so in this case; However, I do find 

that the statements of the witness can implicate the Applicant in the offences 

charged.” [Emphasis ours] 

27. Even though the appellant chose (as is his undoubted right) to rely on the presumption of 

innocence and in his affidavit swore that he was not on the scene and had alibi witnesses, 

the learned judge was under no duty to weigh the circumstances of the identification 

evidence of the Crown’s eye-witness or the quality of the photo lineup vis-a-vis the 

appellant’s evidence that he was not on the scene and had an alibi. Nor was the judge 

required to determine any contested evidential issues which arose on the affidavits e.g. 

whether the identification evidence to be adduced at the trial was defective, unreliable or 

mistaken as Mr. Ducille sought to suggest.  

 

28. The evidence of Calvin Hanna was (as the judge correctly found) clearly capable of 

implicating the appellant in the offences. In keeping with Cordero McDonald, it 

obviously raised a “reasonable suspicion” within the contemplation of Article 19(1)(d) of 

the Constitution of the appellant’s involvement in the commission of the offences such as 

would justify the deprivation of his liberty by arrest, charge, and detention.  

 

29. While the ultimate strength and “cogency” of the Crown’s evidence against an applicant 

for bail is (as the judge found) always a matter for vetting at the trial, the judge was, by 

virtue of the mandate in paragraph (g) of Part A of the First Schedule undoubtedly 

entitled to make a preliminary assessment of its strength or weakness for the purposes of 

bail.             

  

30. In short, it could not seriously be urged on behalf of the appellant that there was a “lack 

of evidence against the appellant regarding the offences”. Nor was the judge under any 

duty on the bail application to weigh the evidence or take into account any possible 

defences or weaknesses in the Crown’s case to be raised at the trial. In the circumstances, 

We are satisfied that there is no merit whatsoever in ground 1 which is dismissed.  

 

31. Grounds 2 & 3: Grounds 2 and 3 both attacked the reasonableness of the judge’s 

decision, the exercise of his discretion and his stated reasons for denying bail to the 



10 
 

appellant in the light of all the circumstances surrounding him. For obvious reasons, both 

grounds may conveniently be considered together.  

           

32. The focus of both grounds was on paragraph 16 of the learned judge’s Decision on Bail 

and the specific “findings” set out between subparagraphs (i) through (v) which the 

learned judge identified before ultimately exercising his discretion to deny bail to the 

appellant. That decision, according to Mr. Ducille, is an unreasonable exercise of the 

judge’s discretion under section 4(2)(c). 

 

33. At the outset, we approached this review of the appellant’s complaints keenly aware of 

Lord Diplock’s guidance to appellate courts in Birkett v. James [1978] AC 297. The 

principle is worthy of repetition and states:       

“An appellate court ought not to substitute its own discretion for that of the 

judge merely because its members would themselves have regarded the 

balance as tipped against the way in which he has decided the matter. They 

should regard their function as primarily a reviewing function and should 

reverse his decision only in cases either (1) where they are satisfied that the 

judge has erred in principle by giving weight to something which he ought 

not to have taken into account or by failing to give weight to something 

which he ought to take into account; or (2)…in order to promote consistency 

in the exercise of their discretion by the judges as a whole where there 

appears, in closely comparable circumstances, to be two conflicting schools 

of judicial opinion as to the relative weight to be given to particular 

considerations.” [Emphasis mine] 

  

34. Para 16(i): In his submissions on grounds 2 and 3, Mr. Ducille, admittedly, made no 

complaint about the judge’s “finding” at paragraph 16(i) that “murder and attempted 

murder are serious offences for which it is not routine to grant bail.” Such a “finding” is, 

after all, completely consistent with the legislative intent regarding the grant of bail for 

the offences of murder and attempted murder (and the other serious Part C offences) set 

out in section 4 (2), (2A) and (2B) of the Bail Act (as amended).   

 

35. As we indicated earlier, section 4 (2) declares that a person charged with a Part C offence 

shall not be granted bail, unless the Supreme Court or the Court of Appeal is satisfied 

either that that the person charged: (a) has not been tried within a reasonable time; or (c) 

should be granted bail having regard to “all the relevant factors”, including the those 

specified in Part A of the First Schedule and the “primary considerations” in subsection 

(2B).  

 

36. While the judge did not expressly state that he had a statutory discretion to exercise in 

accordance with section 4(2) of the Act, his “finding” at paragraph 16(i) that the offenses  
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of “murder and attempted murder are serious offences which it is not routine to grant 

bail” is a correct (if incomplete) statement of the law in this jurisdiction in relation to bail 

for murder and attempted murder and cannot be impeached.      

 

37. Para 16(ii): Counsel for the appellant, Mr. Ducille, focused his attack on paragraph 16(ii) 

of the judge’s Decision on Bail. He relied on his arguments on ground 1 and attacked the 

judge’s “finding” and the characterization of the evidence against the appellant as 

“cogent”.           

   

38. Once again, this submission was somewhat of a non-starter. As indicated earlier, a judge 

who is exercising his or her statutory discretion on an application for bail for a Part C 

offence, is expressly mandated by paragraph (g) of Part A of the Bail Act to have regard, 

inter alia, to “the nature and seriousness of the offence and the nature and strength of the 

evidence against the defendant.” 

 

39. Exhibited to Perry McHardy’s Affidavit-In-Response were two witness statements of an 

eye-witness who told police who and what he saw at the time of the shooting incident. 

The judge found that evidence capable of implicating the appellant in the offences and 

assessed it as “cogent”. He was mandated by the Act to assess its strength and dutifully 

did so. In those circumstances, we cannot say that the learned judge’s “finding” at 

paragraph 16(ii) of his Decision that the evidence was “cogent” is so clearly wrong to 

justify impugning the exercise of his discretion to refuse bail on that basis alone.  

           

40. Para 16(iii): Next, Counsel for the appellant, Mr. Ducille challenged the judge’s 

“finding” at paragraph 16(iii) of the decision that the appellant “may be tempted to 

abscond” due to the nature and seriousness of the offences, the “cogency” of the 

evidence and the likely sentences which he could receive if convicted.  

 

41. Mr. Ducille submitted that the judge’s reasoning and his “finding” at paragraph 16(iii) 

that the appellant “may be tempted to abscond”, is erroneous in the light of the Supreme 

Court decision in COP v. Benjamin Beneby et al Supreme Court Suit No. 22/1995 in 

which Hall J criticized the Crown’s objection to bail on the basis that the offence was 

“serious”. Hall J stated: 

 

“…Mrs Christie objected to bail before the Magistrate on the basic ground 

that the offence of (sic) the accused are charged is “serious”. That never was 

and is not now, without more, sufficient reason for the denial of bail 

notwithstanding the frequency with which prosecutors chant it ritualistically 

or use it as a pro forma objection to bail. Most offences before the courts 

nowadays are serious, and if this were a ground for the refusal of bail, the 

overwhelming majority of persons before the court would be remanded in 

custody until trial…” 



12 
 

 

42. At the outset it should be said that Beneby was a Supreme Court decision, untested at the 

appellate level; that notwithstanding, appellate courts have consistently expressed similar 

sentiments and have highlighted the obvious which is that (as clearly appears from the 

Bail Act (as amended)) the seriousness of the offence and (we would add) the nature and 

strength of the evidence are not free-standing grounds. Furthermore, the onus is upon the 

Crown to satisfy the court that the accused person ought not to be granted bail. Such 

factors are only some of the several relevant factors which a court is mandated to have 

regard to in considering whether to grant bail to a defendant or not. See paragraph 17 of 

Jonathan Armbrister v. The Attorney-General SCCrApp No. 145 of 2011 per John 

JA; and paragraph 18 of Duran Neely v. The Attorney-General SCCrApp No. 29 of 

2018 per Evans JA. See also the Privy Council’s views on the approach to bail 

encapsulated in Lord Bingham’s advice in Hurnam v. State of Mauritius [2006] 1 WLR 

857.  

 

43. Mr. Ducille complained that the judge’s conclusion or “finding” was unreasonable and 

further, is unsupported by the evidence. Relying on Beneby, he submitted that if these 

were the only grounds for the refusal of bail, persons charged with Part C offences would be 

remanded in custody until trial. On behalf of the Crown, Mr. Algernon Allen Jr., submitted 

that the judge was entitled to take those factors into account and to arrive at the 

conclusion that that the appellant “may be tempted to abscond.” The judge, he said, 

exercised his discretion reasonably and his decision to deny bail cannot be faulted. 

 

44. We have considered the contending submissions. We are satisfied that paragraph (a) of 

Part A of the First Schedule expressly mandates a judge on a bail application to consider, 

inter alia, whether there are “substantial grounds” for believing that the defendant, if 

released on bail, would, inter alia, fail to surrender to custody or appear at his trial.  

 

45. In this case, the Crown provided no evidence whatsoever to support Perry McHardy’s 

assertion or opinion contained at paragraph 8 d of the Crown’s Affidavit-In-Response 

that the appellant may abscond. It is obvious that at paragraph 16(iii), the learned judge 

combined the already known fact that the offences were serious Part C offences for which 

bail is not routinely granted with his earlier “finding” that the Crown’s evidence was 

“cogent” and then utilized those factors to infer or arrive at his conclusion that: “…the 

Applicant will know that if he is convicted, he will likely receive a lengthy sentence and 

may be tempted to abscond.”  

 

46. Undeniably, these were relevant factors which a judge on a bail application was entitled 

to take into account. The judge was obviously entitled to make such a finding. However, 

we are satisfied that having found that he was satisfied that the appellant might abscond, 

what the learned judge in this case did not proceed to do was to consider whether the risk 
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of the appellant’s absconding as he found it, could be effectively eliminated or minimized by 

the imposition of appropriate conditions. As indicated earlier, although not expressly 

identified in the Bail Act itself as a factor to be taken into account in the exercise of a 

court’s discretion whether to grant bail, the imposition of appropriate conditions is now 

recognized as a relevant factor which must necessarily be taken into account. 

 

47. In Hurnam, Lord Bingham speaking for the Board stated: 

 

“15. It is obvious that a person charged with a serious offence, facing a 

serious penalty if convicted, may well have a powerful incentive to abscond 

or interfere with witnesses likely to give evidence against him, and this risk 

will often be particularly great in drugs cases. Where there are reasonable 

grounds to infer that the grant of bail may lead to such a result, which 

cannot be effectively eliminated by the imposition of appropriate conditions, 

they will afford good grounds for refusing bail….The seriousness of the 

offence and the severity of the penalty likely to be imposed on conviction 

may well…provide grounds for refusing bail, but they do not do so of 

themselves, without more: they are factors relevant to the judgment whether 

in all the circumstances, it is necessary to deprive the applicant of his liberty. 

Whether or not that is the conclusion reached, clear and explicit reasons 

should be given…” [Emphasis ours] 

 

48. Just as the seriousness of an offence and the severity of likely penalties are not free-

standing grounds and must be balanced alongside other relevant factors, so too are there 

numerous other relevant factors to be considered and weighed in the balance in the 

exercise of a court’s discretion under section 4(2)(c) whether to grant bail for a Part C 

offence.   

 

49. As Lord Bingham pointed out at paragraph 16 of the Board’s decision in Hurnam, while 

recognizing that the severity of the sentence faced is a relevant element in the assessment 

of the risk of absconding or re-offending, the European Court of Human Rights has 

consistently insisted that:  

 

“the seriousness of the crime alleged and the severity of the sentence faced 

are not, without more, compelling grounds for inferring a risk of flight.” 

[Emphasis ours]   
 

50. We are satisfied that even if the learned judge found (as he could) that the Crown’s 

evidence was “cogent” and was prepared to infer (as he did) that given the nature and 

seriousness of the offences and the likely penalty, that appellant might have a powerful 

incentive to abscond, that is not the end of the matter. Such a “finding” is not in itself a 

reason for denying an applicant bail. Accordingly, if the learned judge concluded that the 

appellant might be tempted to abscond, in the proper exercise of his discretion, he ought 
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also to have proceeded to consider whether that risk could nonetheless be effectively 

eliminated by the imposition of appropriate conditions.  

 

51. Although not expressly included in Part A of the First Schedule or subsection 4(2B) as a 

relevant factor to be taken into account in the exercise of a judge’s statutory discretion 

under the Bail Act, the possibility of imposing conditions which could ameliorate or 

eliminate the perceived risk of absconding or of witness interference is now widely 

accepted as a relevant factor which ought nonetheless be taken into account in the proper 

exercise of a court’s discretion to grant bail. See Hurnam (above); paragraph 38 of 

McDonald (above) and paragraph 37 of Dwayne Heastie v. The Attorney-General 

SCCrApp No. 261 of 2015 per Isaacs JA where the imposition of conditions is 

recognized as a relevant factor to be taken into account to assuage any fear the judge or 

the Crown might harbor that an applicant for bail might, inter alia, abscond or not appear 

for his trial.           

   

52. In this jurisdiction, and as is well known, persons released on bail, even for Part C 

offences, may be granted bail subject to reporting conditions; and/or on condition that 

they are fitted with an electronical monitoring device (EMD); or are occasionally made 

subject to a curfew. In short, we are satisfied that the learned judge fell into error by 

failing to take the possibility of imposing such conditions into account as a relevant 

factor. Accordingly, his discretion to refuse bail is unreasonable, flawed and plainly 

wrong.  

 

53. Para 16(iv): At paragraph 16(iv) of his Decision, the learned judge found that “there has 

been no unreasonable delay.” Counsel for the appellant did not seriously contend that 

this particular “finding” was erroneous or even one which the learned judge was not 

entitled to make. Indeed, such a submission would have been ludicrous since at the time 

of his bail application, the appellant had only been detained for a period of just under two 

months. What is more, as stated earlier, nothing in the appellant’s affidavit raised the 

issue whether the appellant would not be afforded a fair hearing within a reasonable time 

so as to engage Article 19(3) or 20 of the Constitution or section 4(2)(a) of the Bail Act.  

 

54. In our view, the judge’s “finding” that there was no unreasonable delay in the appellant’s 

case would have been correct, had the judge also been considering an application for bail 

under section 4(2)(a) of the Bail Act in which the applicant was alleging that he would 

not have a fair trial within a reasonable time. That was not the basis of the appellant’s 

application at all as he had only been charged some two months before and nothing in his 

affidavit raised the issue.  
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55. In our view, the judge’s “finding” that there was no unreasonable delay was not a 

relevant factor which a judge was required to take into account in the exercise of his 

discretion on an application for bail which was clearly made under section 4(2)(c) of the 

Act and did not also involve a complaint that the appellant had not been or would not be 

tried within a reasonable time so as to engage section 4(2)(a). By impermissibly “finding” 

there had been no unreasonable delay, the learned judge erroneously conflated the issues 

before him, had regard to an irrelevant consideration and in the overall exercise of his 

discretion under section 4(2)(c), took into account, in denying bail to the appellant, 

something which he ought not to have. In the circumstances, his ultimate decision to deny 

bail is flawed and once again, plainly wrong.  

 

56. Para 16(v): We turn finally to the judge’s “finding” at paragraph 16(v) of his Decision 

that having weighed the competing considerations of the appellant’s right to liberty, his 

good character and the presumption of innocence against the need to protect public order 

and public safety, “in the circumstances of this Applicant and this application the need 

for public order and public safety is paramount.”  

 

57. Mr. Ducille contends for purposes of both grounds 2 and 3 that it is clear from this 

“finding” itself that the learned judge failed to properly weigh the competing interests at 

play on the bail application. He drew attention on the one hand to the presumption of 

innocence, the evidence of the appellant’s good character, his strong community ties and 

his thirteen years of unblemished service within the BDF. He further noted on the other 

hand that there was a complete absence of evidence from the Crown to support any 

suggestion that the appellant was a flight risk, or was a threat to public safety or public 

order; or that he would interfere with witnesses or otherwise obstruct the course of 

justice.  

 

58. On behalf of the Crown, Mr. Algernon Allen Jr., submitted that the judge exercised his 

discretion reasonably. He supported the judge’s decision and reasons set out in the 

judge’s Decision for refusing bail. There was no requirement, he said, for the judge to 

embark on a forensic examination of the evidence since the identification and recognition 

evidence and the question whether the Crown’s eye-witnesses were mistaken as the 

appellant alleged, were issues which (as the judge correctly found) were matters to be 

vetted at the trial. 

 

59. As to the judge’s “finding” at paragraph 16(v) that bail should be denied because in “the 

circumstances of this Applicant and this application, the need for public order and public 

safety is paramount”, Mr. Allen Jr. supported the judge’s decision notwithstanding that 

there was no evidence that the eye-witnesses or the public at large needed to be protected 

from the appellant. He relied on dicta from a previous decision of this Court (differently 
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constituted) in Dwayne Heastie (above) to support his submission that there was no need 

for the Crown to adduce formal evidence that an applicant for bail was a threat to public 

safety or public order as these were “primary considerations” identified in section 4(2B) 

of the Bail Act.  

 

60. Mr. Allen Jr. further relied on Hurnam and submitted that it is permissible on a bail 

application for a judge (as this judge did at paragraph 15 of his Decision) to take judicial 

notice of notorious facts, such as the high rate of murder in the community and the 

growing culture of vigilantism indicative of a break down in public order and a 

depreciation in public safety in denying bail to the appellant and to have regard to the fact 

that at the time of the incident, the victims and witnesses were located at the residence of 

the Head of State of The Bahamas.  

 

61. With all due respect to Mr. Allen and to the learned judge, while a judge is doubtless 

entitled to take judicial notice of notorious facts such as the high rate of murder in the 

community and the growing culture of vigilantism, given the presumption of innocence 

and the appellant’s hitherto good character, such factors could not be held against the 

accused man in the absence of evidence from the Crown which would make such 

factors relevant to the particular applicant before him.      

   

62. Paragraph (a) of Part A of the First Schedule to the Bail Act expressly mandates a judge 

who is hearing a bail application to take into account whether there is evidence in the 

form of “substantial grounds” from which a belief can be formed (or inferred) that the 

applicant was, inter alia, a flight risk; a threat to public safety or public order; would 

interfere with witnesses or otherwise pervert the cause of justice.  

        

63. In Jonathan Armbrister v. The Attorney General, SCCrApp No. 145 of 2011 John 

JA, writing for the Court (differently constituted) discussed the burden which rests on 

the prosecution in relation to the evidence which is to be placed before the court on a 

bail application in the following terms with which we are in complete agreement: 

“17. It must however, be borne in mind that the onus is upon the Crown to 

satisfy the Court that the person ought not to be granted bail. In 

acknowledging that the strict rules of evidence are inherently inappropriate 

in deciding the issue whether bail should be refused, we sound the warning 

that a naked statement from the Prosecutor that “the witnesses are known to 

the appellant and so he is likely to interfere with them” without more, is unfair 

to the accused person and cannot stand alone.” [Emphasis mine]   

64. At paragraph 8 of the Crown’s Affidavit-In-Response opposing bail, Perry McCardy 

sought to address the Part A factors making, in our view, almost ritualistic and pro-forma 
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assertions, few of them substantiated by any evidence and most of them containing 

matters more of opinion than of fact. He swore: 

 

“8. That in accordance with the First Schedule Part A of the Bail 

Act: 

 

a. That because of the amount of murders and use of 

firearms in The Bahamas he should be kept in 

custody in the public interest. 

b. That the Respondent rely on the nature and 

seriousness of the offences and; 

c. The strength of the evidence against the Applicant; 

d. That given the serious nature of the offences and the 

penalties if convicted, the Applicant may not appear 

for his trial. 

e. That the Applicant knows the witnesses in this matter 

and is likely to interfere with them. 

f. That it is recommended that the Applicant be kept in 

custody for his own safety and welfare. 

g. That there has been no unreasonable delay.” 

[Emphasis ours] 

   

65. It is obvious from the above paragraph that the evidence which the Crown placed before 

the learned judge in an effort to discharge its burden of satisfying the court that the 

appellant should not be granted bail was woefully deficient. Paragraph (a) of the First 

Schedule to the Bail Act places an evidential burden on the Crown to adduce evidence 

(i.e. substantial grounds) which is capable of supporting a belief that the applicant for bail 

“would”, if released on bail, fail to surrender to custody or appear at his trial; commit an 

offence while on bail; or interfere with witnesses or otherwise obstruct the course of 

justice. The Crown’s burden is only discharged by the production of such evidence.  

 

66. In the absence of evidence, merely listing the relevant factors and using expressions such 

as “may”; or “is likely to”; or “it is recommended” as was done in the McHardy 

affidavit, cannot discharge the Crown’s burden. We take this opportunity to stress once 

again what this Court (differently constituted) said in Armbrister, which is that that is 

not how the Crown’s burden on a bail application is discharged. Paragraph (a) of the First 

Schedule requires the production by the Crown of evidence capable of supporting a belief 

that the applicant for bail “would”, if released, abscond, commit new offences or 

interfere with witnesses. Ritualistic repetition of the Part A factors, in the absence of 

evidence, is unfair to the accused person and comes nowhere close to discharging that 

burden.  
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67. It was also obvious, particularly from the assertion at ‘e’ of the McCardy affidavit, that 

“the Applicant knows the witnesses in this matter and is likely to interfere with them” 

that little heed (if any) was paid to the warning sounded by this Court in the above extract 

from Armbrister (above). There was quite simply no evidence placed before before the 

learned judge on the bail application to support the Crown’s illogical assertion that the 

appellant should be kept in custody in the public interest because of the prevalence of 

murders and the use of firearms in The Bahamas.  

 

68. If the appellant was in fact a threat to public safety or public order; or if there was 

evidence of specific threats which had been made against the witnesses, Perry McHardy’s 

affidavit should have included the necessary evidence of his propensity for violence for 

the judge’s consideration. Such evidence might have included for example, any prior 

convictions (if any) for similar offences; or evidence of pending charges for violent or 

firearm offences; or again, evidence for instance, of any known or suspected gang 

affiliation. No such evidence was placed before the learned judge and the absence of such 

evidence, stood in stark contrast with the evidence which the appellant had placed before 

the judge of his good character, strong family and community ties and the fact that he had 

a long and unblemished record of service within the BDF.      

        

69. Again, if the Crown had evidence of any credible threats which had been made against 

the appellant requiring him to be kept in custody for his own protection, such evidence 

ought also to have been placed before the judge in the Crown’s affidavit opposing bail. In 

my view, without more, a mere recommendation by Perry McHardy that the appellant be 

kept in custody for his own safety and welfare (even in the face of the prevailing high 

rate of murders and the growing culture of vigilantism in the society) could not amount to 

evidence which the judge was entitled to take into account in denying the appellant bail. 

For the judge to have made (as he did) a finding that the appellant was a threat to public 

order or public safety, in the absence of evidence, was clearly unfair to the appellant, 

wrong and unreasonable. In short, there was simply no evidence before the learned judge 

to support his ultimate finding or conclusion that: “in the circumstances of this Applicant 

and this application the need for public order and public safety is a paramount” so as to 

deny him bail.           

  

70. Put somewhat differently and at the risk of being unduly repetitive,  we are satisfied that 

given the presumption of innocence and the evidence of the appellant’s good character 

and the absence of criminal antecedents, there was no evidential basis before the judge in 

relation to the appellant which is capable of supporting the judge’s ultimate conclusion at 

paragraph 16(v) of his decision that: “in the circumstances of this Applicant and this 

application the need for public order and public safety is paramount”. In the absence of 



19 
 

evidence that the appellant posed a substantial threat to the Crown’s witnesses or to 

public safety and public order, the judge’s decision was unreasonable and clearly wrong.    

 

Conclusion             

71. In summary, it is clear to us from the judge’s written decision and the specific “findings” 

he identified at paragraph 16 as his primary reasons for refusing bail to the appellant, that 

the learned judge failed to properly weigh the competing interests which arose on the 

application as required. In particular, although the judge may have been justified in 

concluding as he did that the appellant might abscond, in the absence of evidence or the 

“substantial grounds” provided by the Crown which could ground a reasonable belief that 

the appellant was a threat to public safety or public order; or would interfere with 

witnesses, the judge’s reasons for refusing bail were unreasonable and flawed. The judge 

chose to base his decision to refuse bail on his conclusion that the appellant might 

abscond from an inference he drew based upon his “findings” that the offences were 

serious, the penalties severe and the evidence “cogent”. As we have already 

demonstrated, those were not the only relevant factors he was required to take into 

account in the exercise of his discretion.  

 

72. Additionally, in spite of the appellant’s good character, his strong family and community 

ties and his long unblemished record of service with the BDF, the judge took into account 

the notorious facts of the high rate of murder in this community and the growing culture 

of vigilantism (both clearly unconnected by evidence to the appellant) and erroneously 

connected those notorious facts with the fact that the offences occurred at the residence of 

the Head of State so as to justify his denial of bail to the appellant on the basis that the 

need for public safety and public order were “paramount”. With respect, this conclusion 

is unfair to the appellant and clearly unreasonable. 

 

73. More importantly, the judge erroneously gave no consideration whatsoever to whether 

any risk of absconding or of interference with witnesses which he found to have arisen on 

the application could nonetheless be eliminated or minimized by the imposition of 

appropriate conditions.  

 

74. It must never be forgotten “ that the proper test of whether bail should be granted or 

refused is whether it is probable that the defendant will appear to take his trial and that 

bail is not to be withheld merely as a punishment”. See Noordally v Attorney General  
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and another [1987 ] LRC (Const) 599 at p.601; and paragraph 12 of Armbrister 

(above)  Bail should not be denied as a method of punishing a person for a crime he has 

not yet been convicted of by a court of law. 

75. In short, we are satisfied for all the foregoing reasons that the learned judge’s exercise of 

discretion under section 4(2)(c) is unreasonable and plainly wrong and fully justifies our 

intervention. The appeal succeeds on grounds 2 and 3. 

 

Disposition and Order 

76. For all the foregoing reasons, we set aside the learned judge’s decision and grant bail to 

the appellant on the following terms and conditions: 

 

(i) Bail is granted to the appellant in the sum of $ 30,000.00 with 2 

sureties; 

(ii) The appellant is to report to the Airport/Western Division Police 

Station every Monday, Wednesday and Friday before 6pm; 

(iii) The appellant is to be fitted with an electronic monitoring device; 

(iv) The appellant is prohibited, whether in person or otherwise, from 

approaching, contacting or otherwise interfering with the Crown’s 

witnesses, and in particular, Calvin Hanna and Ellis Rahming; 

(v) The appellant is to surrender his passport and any travel documents 

to the Registrar of the Court of Appeal until the conclusion of his 

trial. 

 

 

 

___________________________________ 

The Honourable Madam Crane-Scott, JA             
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