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Criminal appeal – Extension of time – Murder – Withdrawal of case from the jury at the close of 

the prosecution’s case – Prima facie case – Joint enterprise   

On 8 March 2014 James Cordero Farrington was shot as he rode a bicycle along Milton St. The 

Crown’s case was that Deangelo Johnson, the intended appellant’s co-accused who was armed 

with a firearm, waited through a short cut on Milton Street and when the deceased rode past him 

he ran after him, discharging his weapon. Thereafter, the intended appellant walked up to 

Farrington and discharged his firearm at the deceased while he was on the ground. Johnson and 

Whymms then ran away and Farrington died the same day as a result of his injuries.  

Following the shooting the intended appellant and Johnson were seen by a witness, Dayon 

Bethel, running through a nearby shortcut. Bethel said he knew both Johnson and the intended 

appellant. According to Bethel, Johnson was holding a gun and both were dressed in dark 

clothing and wearing black hoodies. Shaquille Thompson gave a statement to the police claiming 

to have seen the intended appellant shoot the deceased. However, Thompson’s evidence on oath 

was that his statement was untrue and that he was forced to sign it by the police otherwise he 



would be charged with Farrington’s murder. Another witness, Elvardo Damas, testified that 

while visiting the Milton Street area he loaned his bicycle to Farrington. Later, as he was waiting 

for Farrington to return his bicycle he looked down the street and saw Farrington riding quickly 

towards his direction. He testified that he saw three men run from a track road behind Farrington 

and he heard the sound of gunshots. Damas could not identify any of the three men he saw 

running behind Farrington, nor did he say that he saw where they went after the shooting or what 

type of clothing the men were wearing.  

At his trial for Farrington’s murder the intended appellant gave sworn evidence whereby he 

denied shooting and killing Farrington. He further testified that Farrington was his friend, that he 

had to no reason to shoot him and that at the time of the shooting he was at home listening to 

music.  

On 6 October 2015, following a trial before a judge and jury, the intended appellant and Johnson 

were found guilty of Farrington’s murder. The intended appellant was sentenced on 27 June 

2016 to 22 years and 8 months imprisonment, having regard to the time spent on remand. Just 

under a year later he filed a Notice indicating his intention to appeal against conviction or 

sentence. Nearly two years thereafter he filed an affidavit in support of his application to extend 

the time within which to appeal.  

Held: application for an extension of time within which to appeal granted; appeal allowed; 

conviction quashed and sentence set aside.  

The principles relative to the grant of an extension of time within which to appeal are well 

known; the Court must consider the following four factors: (1) the length of the delay; (2) the 

reasons for the delay; (3) the prospects of success of the intended appeal; and (4) the prejudice, if 

any, to the intended respondent.  

The Court determined that in this case whether leave is granted will depend on its assessment of 

the prospects of success as gleaned from the proposed grounds of appeal. In this regard Counsel 

for the intended appellant submitted, inter alia, that at the close of the prosecution’s case there 

was insufficient evidence to warrant the intended appellant being called upon to put forward a 

defence and that the case should have been dismissed. Counsel for the respondent argued that 

there was sufficient evidence on which the jury could infer that the intended appellant was a part 

of a joint enterprise to shoot and kill the deceased. 

In the present case the evidence is that three men were seen chasing after the deceased. If those 

three men were then seen running away after the shooting it could be inferred that they shared a 

common intention. The difficulty is that it has not been established that the same men seen 

running away from the shooting were the same men seen running after the deceased. Damas 

could not identify any of the three men he saw running behind the deceased nor did he say that 

he saw where they went after the shooting. He said he did not see the faces of the three men and 

could not say what type of clothing the men were wearing. Bethel saw four men and purported to 



identify two of them but it cannot be said conclusively on the evidence that the three men seen 

by Damas were among the four seen by Bethel. 

On the state of the evidence at the close of the prosecution’s case no one had identified the 

intended appellant as being the shooter or one of the persons involved in the shooting and killing 

of the deceased. Bethel’s evidence at the highest is that he saw the intended appellant running 

with others after the shooting and that he knew the appellant. Thompson’s statement to the police 

was inadmissible as he did not accept it as true when he testified before the Court. Damas’ 

evidence did not implicate the intended appellant since he was unable to identify any of the 

persons he saw shooting at Farrington. There was no evidence that the intended appellant was in 

possession of a gun or that he was seen running behind the deceased and firing a gun at him in 

Milton Street. Even if the inference could be drawn that his being seen running from the area of 

the shooting means he was present when the shooting took place, there was no evidence that 

prior to the shooting the intended appellant knew that Johnson had a gun and planned to use it to 

kill the deceased. The prosecution’s evidence at the highest was simply that the intended 

appellant was seen running with three others after the shooting. Therefore, on the state of the 

evidence, the learned trial judge should have accepted the no case submission made on behalf of 

the 

Philip Farquharson v Regina [1973] A.C 786 considered 

R v Galbraith [1981] 1 W.L.R. 1039 applied 

 

 

J U D G M E N T 

 

Judgment delivered by the Honourable Mr. Justice Evans, JA; 

Background 

1. The intended appellant and three other men were charged with the murder of James Cordero 

Farrington also known as “Suckie”, pursuant to section 291 of the Penal Code Chapter 84. 

The matter commenced before the Honourable Mr. Justice Gregory Hilton on 5 August 2015. 

At the no case submission stage the co-defendants Philip Rolle and Charvis McPhee were 

acquitted. Deangelo Johnson and Mario Whymms were called upon to present their case to 

the jury. 

 

2. On 6 October 2015, the jury by a unanimous verdict found Deangelo Johnson and Mario 

Whymms guilty on the count of murder. The intended appellant was sentenced on 27 June 

2016 and received a sentence of 25 years to take effect from his date of conviction which was 



6 October 2015. The court took into consideration the time that he spent on remand which 

was 2 years and 3 months. His sentence was therefore for a period of 22 years and 8 months.  

 

3. The intended appellant filed a Notice to appeal against conviction and sentence on 1 May 

2017, but it was not until 27 March 2019 that he filed an affidavit in support of an application 

for the extension of time within which to appeal. The affidavit set out the reasons for delay 

proffered by the intended appellant and set out his proposed grounds of appeal. These 

reasons he alleged to be his inability to afford an attorney combined with his lack of 

knowledge as to how to commence the appeal process.  

 

4. The proposed grounds of appeal on which the intended appellant seek to rely are as follows: 

“1. The judge erred in law when he did not uphold the no case 

submission made on behalf of the Appellant; 

2. The learned judge inadequately directed the jury on the 

identification evidence in the case to the detriment of the 

Appellant; 

3. That the verdict is unreasonable and cannot be supported 

having regard to the evidence. 

4. That the verdict is unsafe and unsatisfactory having regard 

to the circumstances of the case. 

5. The sentence is severe. 

6. The learned judge inadequately directed the jury on the 

issue of joint enterprise to the prejudice of the Appellant. 

7. The judge failed to direct the jury that in reaching their 

verdict they must consider the evidence and case of the 

Appellant separately from that of the co-accused. 

8. The judge inadequately directed the jury on the alibi 

evidence and how they should consider the Appellant’s 

evidence of alibi in reaching their verdict”. 

5. This matter was set before us on 9 May 2019 for the hearing of the application for the 

extension of time and, if necessary, the hearing of the substantive appeal. We heard 

submissions from counsel and reserved our decision to be delivered at a later date. This we 

now do. 

 



Case for the Intended Respondent in the Court below 

6. The Crown alleged that on Saturday 8 March 2014, at approximately 7:00pm. The deceased, 

James Cordero Farrington also known as “Suckie” was riding a bicycle on Milton Street. The 

intended appellant’s co-accused Deangelo Johnson was waiting through a short cut on Milton 

Street armed with a handgun. When the deceased rode past him, he ran after him discharging 

his weapon at him. The deceased fell from the bicycle as a result. The intended appellant, 

who was also armed with a firearm, walked up to the deceased and discharged his weapon at 

him while he languished on the ground. Both Johnson and Whymms then ran through a 

shortcut near their home. On the same date, as a result of having been shot in the area of his 

torso, left arm and leg, Farrington died. According to the pathologist, the deceased was shot 

six (6) times. 

 

7. After the shooting the intended appellant and Deangelo Johnson were seen by Dayon Bethel, 

who knew both of them, running through a nearby shortcut between Milton Street and 

Deveaux Street. Deangelo Johnson was said to be holding a gun and both were dressed in 

dark clothing and wearing black hoodies. 

Case for the Intended Appellant in the Court below 

8. The intended appellant gave sworn evidence, denied committing the offence and called two 

witnesses.  His evidence was that he did not shoot and kill James Farrington, the deceased; 

that the deceased was his friend and he had no reason to shoot him. He further testified that 

when the shooting occurred, he was at home in his room listening to music using his 

headphones. Further, that he only became aware of the shooting after his cousin Albertha 

Rolle came to his room and told him about it. Finally, that when he was arrested and 

questioned by the police in the presence of his aunt Virginia Albury he denied shooting the 

deceased and provided his alibi. 

The Application for Leave 

9. The principles relative to the grant of an extension of time within which to appeal are well 

known. The power to grant an extension of time within which to appeal to the Court of 

Appeal is given by rule 9 of the Court of Appeal Rules, 2005. It is well settled that in 

exercising our discretion to extend time we must consider the following four factors: (1) the 

length of the delay; (2) the reasons for the delay; (3) the prospects of success of the intended 

appeal; and (4) the prejudice, if any, to the intended respondent. 

 

10. The intended appellant is out of time by some 9 months and the Crown objects to the grant of 

leave on the basis that the delay is inordinate and there is no adequate excuse for the said 

delay. However, as in most of these cases we have determined that whether we grant leave 

will depend on our assessment of the prospects of success as gleaned from the proposed 



grounds of appeal. As such we heard Counsel on the prospects of success of the grounds of 

appeal relied on by the intended appellant. 

 

11. Referring to ground 1 of the proposed grounds of appeal, Mr. Mangra submitted that at the 

close of the prosecution’s case there was insufficient evidence to warrant the intended 

appellant being called upon to put forward a defence and that the case should have been 

dismissed. In support of his submission Counsel relied on the well-known case of R v 

Galbraith [1981] 1 W.L.R. 1039 which states that: 

"1. If there is no evidence that a crime alleged has been 

committed by the defendant there is no difficulty - the judge 

will stop the case; (2) The difficulty arises where there is some 

evidence but it is of a tenuous character, for example because 

of inherent weakness or vagueness or because it is inconsistent 

with other evidence: (a) where the judge concludes that the 

prosecution evidence taken at its highest is such that a jury 

properly directed could not properly convict on it, it is his duty 

on a submission being made to stop the case; (b) where 

however, the prosecution evidence is such that its strength or 

weakness depends on the view to be taken of a witness' 

reliability or other matters which are generally speaking 

within the jury's province and where on one possible view of 

the facts there is evidence on which the jury could properly 

conclude that the defendant is guilty, then the judge should 

allow the matter to be tried by the jury.” 

12. Mr. Mangra submitted that at the close of the prosecution’s case, the circumstantial evidence 

in essence was:  

 

“That the deceased was killed after having been shot several 

times about the body on Milton Street. The gunshots were 

allegedly fired by three unidentified persons who ran behind 

the deceased and who was at the time riding a bicycle away 

from the shooters. That after the shooting, the Appellant was 

identified by a lone witness Dayon Bethel who said he knew the 

Appellant and saw him running along with four (sic) persons 

in the area of Deveaux Street, one of whom had a gun”. 

 

13. Counsel contended that the learned judge failed to consider the following factors: 



“There is no evidence that the Appellant was in possession of a 

gun or that he was seen running behind the deceased and firing 

a gun at him in Milton Street. 

Additionally, no one identified him as being the shooter or one 

of the persons involved in the shooting and killing of the 

deceased. 

 The Appellant was identified by one witness Dayon Bethel as 

one of four persons he saw running into Deveaux Street after 

the shooting and whom he said he knew. 

Dayon Bethel’s evidence and the Prosecution’s evidence was so 

inherently weak and tenuous that no jury properly directed 

could have convicted the Appellant of the offence. 

Dayon Bethel’s evidence at the highest is that he saw the 

Appellant running with three others after the shooting and 

that he knew the Appellant. 

Dayon Bethel from the evidence in the Prosecution’s case 

testified that he was also arrested for the murder of the 

deceased.  

This would clearly have put him in the position of an 

accomplice with a motive to exonerate himself and to implicate 

the Appellant, thereby impacting his credibility and 

identification of the Appellant”. 

14. In response Ms. Whymms submitted that the judge was correct to reject the no-case 

submission as there had been evidence adduced by the Crown which was sufficient to 

support the charge of murder against the intended appellant. Further, the case fell within the 

second limb of Galbraith. In her written submissions she sought to rely on information 

provided by Shaquille Thompson in a statement to the police in which he claimed to have 

seen the intended appellant shoot the deceased. However, Thompson’s evidence in court was 

that he signed a written statement to the police on 13 March 2014 stating that the four 

accused who were identified by him were seen running behind the deceased on Milton Street, 

each with a gun and shooting the deceased. However, his testimony on the witness stand was 

that what was contained in the statement on 13 March 2014 was untrue and that he had been 

forced to sign it by the police. He said he was arrested in reference to the murder of the 

deceased and threatened that if he did not give or sign a statement implicating the four 

accused he himself would be charged with the murder of the deceased. 

 



15. He was deemed a hostile or adverse witness by the Court on an application by the Crown and 

was cross-examined by counsel for the Crown relating to the contents of his statement to the 

police on 13 March 2014, and his identification parade statements thereafter. Mr. Thompson, 

denied that he told the police anything in any of those statements and stated in evidence that 

he was not on Milton Street on 8 March 2014, but he was in his mother's house on Deveaux 

Street and never left that house on the night of 8 March 2014. He testified that from his 

mother's house on Deveaux Street it was not possible to see Milton Street. 

 

16. Thompson further testified that he signed an affidavit on 4 July 2014, in front of attorney 

Robin Lynes repudiating the police statements of March 2014, and that the affidavit outlined 

that he had been beaten by the police and forced to sign the statements implicating the four 

accused. His testimony was also that Dayon Bethel was under the arrest for the murder of the 

deceased and he saw when Dayon Bethel was also beaten. Neither he nor Dayon Bethel were 

charged with this murder. 

 

17. During the course of her submission Ms. Whymms acknowledged that the learned trial judge 

had determined that the contents of that statement were inadmissible as Thompson did not 

accept it as true when he testified before the Court. Ms. Whymms, however, then sought to 

rely on the evidence of Dayon Bethel who testified that while on Deveaux Street, after 

hearing gun shots coming from Milton Street, he saw four men running onto Deveaux Street 

out of the short cut between Milton Street and Deveaux Street. He identified two of the men 

as Deangelo Johnson and MJ who he identified as Mario Whymns. His evidence is that he 

saw Deangelo Johnson running with a gun in his hand. 

 

18. According to Ms. Whymms this was sufficient evidence on which the jury could infer that 

the intended appellant was a part of a joint enterprise to shoot and kill the deceased. She 

argued that although the intended appellant actually lives on the street where the crime took 

place he was seen running away from his home and not to his house. She contends that this 

behavior evinces guilty conduct, as if he was running to safety the logical place for him to 

run would have been his home. 

 

19. The evidence of Edwin Damas was that on 8 March 2014 he lived in the Carmichael Road 

area and he along with his bicycle squad went to Milton Street by his cousin. He said he lent 

his bicycle to the deceased whom he knew as Suckie who then rode east on Milton Street. 

His evidence is that some time shortly thereafter he went to Rusty's yard and waited for 

Suckie to bring his bicycle back. At some point later he looked down Milton Street and saw 

the deceased Suckie riding quickly towards his direction. He testified that he saw three men 

run from a track road behind Suckie and he heard what he described in the witness box as 

“pap, pap, pap, pap”, the sound of gunshots. His evidence was that he then ran into Rusty's 

yard and waited. After a while he went and retrieved his bicycle, which had a bullet hole and 



blood on the handle. He could not identify any of the three men he saw running behind 

Suckie nor did he say that he saw where they went after the shooting. He said he did not see 

the faces of the three men and could not say what type of clothing the men were wearing. 

 

20. The trial judge in his written ruling following the no-case submission, after recounting the 

evidence led by the Crown, observed that: 

“As stated earlier, the criteria to be applied by the trial judge 

is whether there is material on which jury could be satisfied of 

guilt. If there is, judge is required to allow the trial to proceed. 

In conclusion then what is clear from the authorities is that the 

judge at this stage must only be satisfied that there is prima 

facie case for each of the defendants to answer. 

With regard to the defendants Phillip Rolle and Charvis 

McPhee, I find that there is no evidence or no credible evidence 

to connect them to this charge of murder. And the case against 

them will be withdrawn from the jury and the jury will be 

directed to return the verdict of not guilty on the charge of 

murder on the information. 

With regards to the defendants Deangelo Johnson and Mario 

Whyms, I am of the view that the evidence (sic) accused is not 

tenuous nor is it inherently weak so as to justify the case to be 

taken away from the jury. The prosecution has established 

cogent prima facie case against them on the one count of 

murder. Discrepancies in the prosecution case are matters for 

the jury as judges of the facts”. 

21. So what then is the “cogent prima facie case” disclosed by the evidence? The sum total of 

the evidence at the close of the Crown’s case was is that according to Dayon Bethel after the 

shooting the intended appellant was seen running together with three other men one of whom 

had a gun. According to Ms.Whymms the reasonable inference to be drawn from this is that 

the men were acting together in a joint enterprise. 

 

22. It is a common occurrence in this jurisdiction as in others that defendants are charged jointly 

before the Court for various offences. The law as to the principles to be applied in such cases 

has been well established in The Bahamas since the case of Philip Farquharson v Regina 

[1973] A.C 786. Their Lordships of the Privy Council in that case decided that the common 

law principles relative to the liability of secondary parties involved with one or more persons 

in a joint enterprise to commit a crime, applied in The Bahamas. In essence, those principles 

are that knowledge that one’s associates had a weapon and foresight that the common plan 



entailed the use of whatever force was necessary to achieve the object of that plan, and if 

fatal results ensued from the use of such force in executing that plan, that was evidence from 

which it may be inferred that the appellant intended those results in common with the 

shooter. 

 

23. It is significant that in the present case the evidence is that three men were seen chasing after 

the deceased. If those three men were then seen running away after the shooting it could be 

inferred that they shared a common intention. The difficulty is that it has not been established 

that the same men seen running away from the shooting were the same men seen running 

after the deceased. Damas could not identify any of the three men he saw running behind the 

deceased, nor did he say that he saw where they went after the shooting. He said he did not 

see the faces of the three men and could not say what type of clothing the men were wearing. 

Bethel saw four men and purported to identify two of them but it cannot be said conclusively 

on the evidence that the three men seen by Damas were among the four seen by Bethel. 

 

24. In these circumstances even if the jury were to find that Deangelo Johnson who was seen 

running from the direction of the shooting with a gun must have been the shooter it would be 

difficult to say what role, if any, the intended appellant played. Without being able to 

establish that the intended appellant was one of the three men seen chasing the deceased this 

difficulty is enhanced. It is difficult to fit the principles set out in Farquharson’s case to 

these facts and circumstances and find evidence of a joint enterprise for murder. 

 

25. On the state of the evidence at the close of the prosecution’s case no one had identified the 

intended appellant as being the shooter or one of the persons involved in the shooting and 

killing of the deceased. There was no evidence that the intended appellant was in possession 

of a gun or that he was seen running behind the deceased and firing a gun at him in Milton 

Street. Even if the inference could be drawn that his being seen running from the area of the 

shooting means he was present when the shooting took place, there was no evidence that 

prior to the shooting the intended appellant knew that Deangelo Johnson had a gun and 

planned to use it to kill the deceased. At the close of the Crown’s case the prosecution’s 

evidence at the highest was simply that the intended appellant was seen running with three 

others after the shooting. 

 

26. It is clear that the prosecution’s case when brought to court was based on the expected 

evidence of Shaquille Thompson which would have put the appellant in the company of three 

other men running behind the deceased on Milton Street, each with a gun shooting at the 

deceased. However, once Thompson did not provide the evidence anticipated, the Crown’s 

case against the intended appellant fell apart. Notwithstanding the fact that Thompson was 

treated as an adverse witness the Crown was not able to elicit any evidence from him which 

was of assistance. It may have been prudent for the Crown to enter a nolle prosequi and 



regroup but that was not done. The fact is, however, that on the state of the evidence the 

learned trial judge should have accepted the no case submission made on behalf of the 

intended appellant. 

 

27. In these circumstances I find that the intended appellant would succeed on ground 1 of his 

proposed grounds of appeal. It would follow that grounds 3 and 4 on the state of the evidence 

must also succeed. It would also follow that there is no need to address the other grounds of 

appeal which deal with the judge’s summation as my findings on grounds 1, 3 and 4 is 

dispositive of the appeal. 

Conclusion 

28. For the forgoing reasons I would grant the extension of time within which to appeal and go 

further to allow the appeal. The appellant’s conviction is therefore quashed and sentence set 

aside. The appellant is acquitted. 

 

      __________________________________________ 

      The Honourable Mr. Justice Evans, JA 

 

29. I agree.  

      __________________________________________ 

      The Honourable Mr. Justice Isaacs, JA 

 

30. I also agree.  

      __________________________________________ 

      The Honourable Madam Justice Crane-Scott, JA 

 

 


