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 **************************************** 
 
Criminal appeal – Possession of dangerous drugs with intent to supply – Taking 
preparatory steps to export dangerous drugs – Conspiracy to export dangerous drugs – 
Conspiracy to possess dangerous drugs with intent to supply – Cross-examination of a 
witness by defence counsel – Article 20 of the Constitution – Key prosecution witness not 
cross-examined - How should the Court treat the oversight of a key witness not being 
cross-examined? 
 
The appellants were all convicted in the Magistrate’s court with several drug related 
offences and appealed their convictions. During the hearing of the appeal it became 
apparent that the investigating officer (Officer Demeritte), who was to be re-called by the 
prosecution was not recalled and, therefore, was not cross-examined.  
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Officer Demeritte was to be recalled for the purely technical purpose of exhibiting certain 
items. However, the items were put into evidence through another witness and, therefore, 
the prosecution had no need to recall him. The trial concluded with the appellants being 
convicted but without either the Magistrate, the Prosecution of the Defence remembering 
that Officer Demeritte had not been cross-examined.  
 
Held: appeals allowed; convictions quashed and sentences set aside. Retrial is ordered 
before another magistrate.  
 
Article 20(2)(e) of the Constitution guarantees, inter alia, that a person charged with a 
criminal offence will be afforded facilities to examine in person or by his legal 
representative the witnesses called by the prosecution before the court.  
 
In the present case, Officer Demeritte not being subject to cross-examination was not due 
to the defence not wishing to cross-examine him, but rather because he was not recalled. 
This is not a case where persons are seeking to take advantage of an irregularity they 
themselves have created as a tactic. It seems to involve a genuine oversight by all 
concerned that the witness had not completed his evidence. The Prosecution did not think 
to recall the witness because they no longer required him to exhibit certain articles; but 
thereby failed to consider that he was required for cross-examination. Had Officer 
Demerrite been an inconsequential witness the Court would have been inclined to 
overlook this irregularity.  
______________________________________________________________________ 

J U D G M E N T  

______________________________________________________________________ 

 

Judgment delivered by the Honourable Mr. Justice Isaacs, JA:  

1. The appellants were convicted by Stipendiary & Circuit Magistrate Forbes sitting 

in magistrate’s court number 8 for offences arising out of an alleged plot to export 

cocaine from The Bahamas to the United States of America. They appealed their 

convictions. For the reasons which follow I would allow the appeal and remit the 

matter back to the magistrates’ courts for it to be heard before another magistrate.  

Brief Facts 

2. On May 2015 officers attached to the Drug Enforcement Agency (DEU) were at 

the Nassau International Airport (NIA) observing the actions of two persons later 

identified as the appellants Toni and Delano Sweeting. 

 

3. Two officers approached Toni Sweeting, a serving police officer who was in 

uniform and who was on that day assigned to the United States Pre-clearance 

area. The officers spoke to her and escorted her to a bathroom where they 
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attempted to conduct a search of her person. The officers stated that she resisted 

and during the course of the struggle a package fell from her person. During the 

struggle her phone rang and she was able to shout into it "The man got me!" She 

was subdued and searched. The officers found a package taped to her body. She 

was taken to the Central Detective Unit, Thompson Boulevard (CDU) after she had 

been booked in at the Airport Police station. 

 

4. Two other officers approached Delano Sweeting in the transit lounge. He was 

carrying one piece of carryon luggage. He was arrested and transported to CDU 

via the Airport Police station.  

 

5. Sometime later that day, DEU officers visited the home of the appellant, Conrad 

Campbell, where they spoke to a woman who identified herself as the wife of 

Campbell. She indicated that Campbell was not there. The officers searched the 

house and took away a number of items they found there, including, paint cans, 

rolls of plastic and tape. 

 

6. About a week later Campbell was arrested. The appellants were all interviewed by 

the Police and were charged with offences connected with the trafficking of 

dangerous drugs. They were taken before the magistrate’s court and underwent a 

trial where a number of witnesses gave evidence including an expert in paint who 

spoke to the connection of paint chips found in Delano’s carry-on bag and on Toni’s 

blouse; and the paint cans, tape and plastic said to have been found at Conrad’s 

house. 

 

7. Detective Inspector Weymond Demeritte was called as a witness for the 

prosecution and gave his evidence in chief. He was almost completed when Mr. 

Delaney made an application to have him recalled for the purely technical purpose 

of exhibiting certain items in the trial that he had mentioned during his testimony 

but which were not available at that time for production. Mr. Ducille complained 

that he was about to cross-examine Officer Demeritte. Nevertheless, the 

magistrate allowed Officer Demeritte to be excused with the caution that he was 

subject to recall: 

“MR. DELANEY: Understood, your Worship. Your 

Worship, I would like to  subject this witness to be recall. 

THE COURT: You are seeking to —— 

MR. DUCILLE: I don’t understand this. If my learned friend 

was not ready for the witness why did he start, because 
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I’m ready to cross examine. He is going to be recalled for 

what?” (page 84) 

THE COURT: I have no difficulty with that, Mr. Ducille. 

Inspector Demeritte, at this time it is the prosecution who 

seek leave to recall you. I’ll do so. 

In that case Mr. Ducille will reserve cross until the 

conclusion of your examination in chief. I will adjourn the 

matter to tomorrow morning.” (page  85) 

“THE COURT : Inspector Demeritte, I will recall you until 

tomorrow, at 10:00 am. 

THE WITNESS: Yes, your Worship.” (page 86) 

8. Officer Demeritte never returned to continue his evidence. It seems that due to the 

length of time it took for this case to complete with a number of adjournments, 

everyone – Magistrate, Prosecution and Defence – forgot he was to continue with 

his evidence. To be fair, the Prosecution took the conscious decision not to recall 

Officer Demeritte because they had been able to have the exhibits put into 

evidence through other witnesses. They must however, have failed to appreciate 

that the officer had not been subjected to cross-examination. 

 

9. On 19 January 2017, the appellants were convicted of the following offences: 

 

Taking Steps Preparatory To Export Dangerous Drugs: 

Contrary To Section 14(7) And Punishable Under Section 

29(2)8 OF The Dangerous Drugs Act Chapter 228, 

Possession Of Dangerous Drugs With The Intent To Supply:- 

Contrary To Section 22(1) And Punishable Under Section 

22(2)8 Of The Dangerous Drugs Act Chapter 228, 

Conspiracy To Export Dangerous Drugs:- Contrary To 

Section 30(1) 14(7) And Punishable Under Section 29(2)(B) 

Of The Dangerous Drugs Act Chapter 228, And 

Conspiracy To Possess Dangerous Drugs With Intent To 

Supply:-Contrary To Section 30(1) 22(1) And Punishable 

Under Section 22(2)(B) Of The Dangerous Drugs Act Chapter 

228. 

10. Each appellant was sentenced to a term of imprisonment. 
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11. The grounds of appeal of each appellant are similar so I reproduce those filed by 

Delano Campbell: 

"(1) Learned magistrate erred in law when he called upon 

the Appellant to answer a case. 

(2) The Learned Magistrate erred in law when he found 

that the prosecution had proven their case beyond a 

reasonable doubt. 

(3) The decision of the Learned Magistrate to convict the 

Appellant was unreasonable and cannot be supported 

having regard to the evidence. 

(4) The decision of the Learned Magistrate to convict the 

Appellant was unreasonable and cannot be supported 

having regard to the evidence." 

12. I would not enter into a consideration of the grounds of appeal due to the course 

of action I propose to take because it is not necessary for me to do so. 

 

13. When the appeal came on for hearing the Court made enquiries of Mr. Ducille in 

relation to the evidence of Officer Demeritte. It was only when the record was 

checked that it was realized that Officer Demeritte had not been cross-examined 

by the Defence. This was not due to them not wishing to do so, but due to the 

Prosecution not recalling him. 

 

14. The issue for the Court is how should this oversight be treated? The Prosecution 

argue that the witness had been made available for the purposes of giving 

evidence; and had the Defence so wished, they could have applied to the 

Magistrate to have the Prosecution recall him or they could have called him as a 

witness when the Defence was presenting their case. 

 

15. Mr. Ducille contended that it is not fair to place the burden on the Defence to ensure 

Officer Demeritte was present to be cross-examined or called as a Defence 

witness. He was a Prosecution witness and inasmuch as he had given his 

evidence in chief it was incumbent on the Prosecution to ensure that he returned 

for the purposes of cross-examination. 

 

16. The apportionment of blame is of little consequence at this stage. What is 

important in this appeal is, what does the justice of the case require? I am satisfied 
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that the matter must be remitted to the magistrates’ courts for a new trial to be had. 

The convictions and sentences cannot stand. Had Officer Demeritte been an 

inconsequential witness, to wit, nothing turned on his evidence, I would have been 

inclined to overlook this irregularity.  

 

17. I give examples of Demeritte’s evidence to illustrate its significance: 

“Sometime around 11:10 p.m., that same evening I saw 

and spoke with the defendant Toni Sweeting at the Drug 

Enforcement Unit Office, in the  presence of Woman 

Reserve Corporal 523 Morley. I told Toni Sweeting that 

she was suspected of conspiring to possess a quantity 

of suspected cocaine whilst at a family restroom at Sir 

Lynden Pindling International  Airport. I showed her the 

same and I cautioned her. She replied, I was taking them 

upstairs for one boy. I don’t want to call his name. My 

brother don’t have nothing to do with this. He was only 

sitting there. As a result of what she told me I asked her 

a number of questions which I wrote down on an Official 

Police Record of Interview Form. I also wrote down the 

answers to the questions that she gave, after which I 

asked her if she wish to make a statement in writing, she 

said no. 

I invited her to sign the record of interview, she declined. 

I then signed and Corporal Morley signed the same.” 

18. Re Campbell he said: 

“A. I then conducted a search of his premises. While 

searching the kitchen area found a piece of cardboard 

with black paint markings on them along with five cans of 

black paint, three rolls of tape, and two rolls of plastic. I 

then place all these items into a Black and Decker 

cardboard box, and I took them to them Drug 

Enforcement Unit Office. I placed my initials WD and the 

date in question on them.” 

“I identified myself to him as a police officer by the use of 

my police warrant card. I told him that he was suspected 

of conspiring to possess a quantity of suspected cocaine 

which was found at the family restroom at Lynden 
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Pindling International Airport on Friday the 19th of April, 

2013. I arrested and cautioned him. He replied I don’t 

know anything ‘bout no drugs that police girl lying on my 

name.” 

19. Unfortunately, his evidence appears to have carried great weight with the 

Magistrate as evidenced by the Magistrate’s decision. At page 34 of his decision, 

the magistrate referenced the evidence given by Officer Demeritte of his 

conversation with Campbell: 

“As for the Conspiracy when arrested and cautioned Mr. 

Campbell is  reported as saying “I don’t know anything 

bout no drugs that police girl lying on my name.” What 

police girl and why would she lie on his name and what 

would she be lying about? The fact that Ms. Sweeting is 

a police officer provides an inference that that both Ms. 

Sweeting and Mr. Campbell had agreed to export the 

drugs.” 

20. It is evident that the magistrate utilised Campbell’s alleged utterance to bolster the 

inference that he was acting in concert with Toni Sweeting. 

 

21. The same may be said in respect of Toni Sweeting when at page the magistrate 

said: 

 

“On the issue of conspiracy there are multiple indications 

that Ms. Sweeting herself alluded to, when interviewed by 

Inspector Demeritte she is reported to have said “I was 

taking them upstairs for one boy. I don’t want to call his 

name...”” 

 

22. Article 20(2)(e) of the Constitution guarantees a person charged with a criminal 

offence the following right: 

 

“(e) shall be afforded facilities to examine in person or by 

his legal representative the witnesses called by the 

prosecution before the court, and to obtain the 

attendance and carry out the examination of witnesses to 

testify on his behalf before the court on the same 

condition as those applying to witnesses called by the 

prosecution;” 
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23. The Prosecution had the benefit of Officer Demeritte’s evidence in chief, hence the 

Defence must have the opportunity to challenge that evidence if they so wish. 

 

24. This is not a case where persons are seeking to take advantage of an irregularity 

they themselves have created as a tactic. It seems to involve a genuine oversight 

by all concerned that the witness had not completed his evidence. Although as I 

stated earlier, the Prosecution did not think to recall the witness because they no 

longer required him to exhibit certain articles; but thereby failed to consider that he 

was required for cross-examination.  

 

25. In the premises the appellants’ appeals are allowed. The convictions are quashed 

and the sentences are set aside. I order that a new trial take place before another 

magistrate. 

 

 

___________________________________________ 
The Honourable Mr. Justice Isaacs, JA 

 

 

26. I agree.  

___________________________________________ 
The Honourable Dame Anita Allen, P 

 

 

27. I also agree.  

___________________________________________ 
The Honourable Mr. Justice Jones, JA 

 

 




