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Criminal Appeal – Bail - Bail Act - Application for Bail – Part C Offences - Part A First 

Schedule- Regard to relevant factors – Substantial grounds for believing - Section 4(2)- 

Primary Considerations on a bail application -  s. 4 (2) (2B) – Section 4(2)(a)- Whether there 

has been unreasonable delay -  Section4(2)(c)- Whether applicant is a fit and proper candidate 

for bail – Failure to balance all relevant factors 

The Appellant was charged with eleven counts of Possession of firearm with intent to endanger 

life. He had no prior convictions.  His application for bail was refused by Hilton J. He now 

appeals that decision on the ground inter alia that “the Learned Judge erred by failing to give any 

or sufficient weight to the lack of evidence adduced by the Respondent particularly in the face of 

the alibi presented by the Appellant”. 

Held: appeal allowed; bail granted. 

When an accused person makes an application for bail relative to Part C Offences the Court must 

consider the matters set out in Section 4(2) (a), and (c). This means that if the evidence shows 

that the accused has not been tried within a reasonable time he can be admitted to bail as per (a).  

In those circumstances where there has not been unreasonable delay the Court must consider the 

matters set out in (c) all the relevant factors, including those in Part A of the First Schedule and 
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the “primary considerations” in s. 4 (2B). If after a consideration of those matters the Court is of 

the view that bail should be granted the accused may be granted bail.   

It is at once obvious that there is nothing in the Respondents affidavit which support the 

assertions set out in paragraph 11 of their affidavit. It is of concern then that the learned Judge 

could determine that based on the evidence bail ought to be refused. It is apparent that the 

Learned Judge was swayed by the fact that the applicant was charged with multiple serious 

offences and that in his view there was cogent evidence of the Applicant’s guilt. In our view the 

Learned Judge unfortunately failed to have due regard for the authorities which makes it clear 

that the serious nature of offences charged without more is not a sufficient basis for the denial of 

bail. 

It is apparent that the judge failed to consider the question as to whether there were factors which 

could eliminate or minimize what he found to be the risk of the Appellant not appearing for trial. 

The evidence before the court showed that the Appellant had a strong connection with family 

and was gainfully employed. There was nothing that pointed toward him being a flight risk other 

than the inference drawn from the nature and seriousness of the charges and strength of the 

evidence against him.          

Attorney General v. Bradley Ferguson et al SCCrApp. No.’s 57, 106, 108, 116 of 2008 applied 

Cordero McDonald v. the Attorney General SCCrApp. No. 195 of 2016 applied 

Duran Neely v. The Attorney General SCCrApp. No. 29 of 2018 considered 

Hurnam v. The State (Mauritius) [2005] UKPC 49 applied 

Jevon Seymour v. The Director of Public Prosecutions SCCrApp. No.115 of 2019 applied     

Jonathan Armbrister v. The Attorney General SCCrApp. No.145 of 2011applied 

Kyle Farrington v The DPP SCCrApp. No.80 of 2019 mentioned 

Latario Davis v DPP SCCrApp & CAIS No. 147 of 2019 considered 

Richard Hepburn and The Attorney General S.C.Cr. App. No 276 of 2014 applied 

The Commissioner of Police v. Beneby [1995] BHS J. No. 17 considered 

The Director of Public Prosecutions v Kevin Adams [2014] JMCA Crim 38 mentioned 

Vasyli v. The Attorney-General [2015] 1 BHS J. No. 86 applied 

 

 

___________________________________________________________________________________ 

REASONS FOR DECISION 

______________________________________________________________________________ 

Judgment delivered by the Honourable Mr. Justice Evans, JA: 

1. This is an appeal by the appellant, Jeremiah Andrews, who appeared before Mr. Justice 

Gregory Hilton in the Supreme Court on an application for bail which was refused. He 

appealed to this court, setting out several grounds as follows: 
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“(1)The Learned Judge erred by failing to give any or 

sufficient weight to the lack of evidence adduced by the 

Respondent particularly in the face of the alibi presented 

by the Appellant; 

(2) That the decision is unreasonable having regard to the 

primary reasons the Learned Judge gave for denying bail 

to the Appellant; and 

(3) The decision is unreasonable having regard to all the 

circumstances surrounding the Appellant's case and the 

fact that: 

 the Appellant maintains his innocence and the 

evidence is inherently weak;   

 the Appellant merely faces allegations which is not 

equivalent to the commission of them; 

 the Appellant has no previous convictions; 

 the Appellant has no other pending matters; 

 stringent conditions could be imposed; 

 that there was no evidence before the Court to 

support any suggestion that he was threat to public 

safety; and 

 there was no evidence before the Court to support 

any suggestion that he was flight risk.” 

 

2. We, having heard submissions from counsel determined that the appeal should be allowed 

and that bail should be granted. 

3.  In granting bail we imposed the following conditions: 

“(1) Bail is granted in the sum of $12,000.00, with two sureties. 

(2) The appellant is to report to the East Street South Police 

Station every Monday, Wednesday and Friday, no later 

than 6:00 p.m. on those days. 

(3) He is to be fitted with an electronic monitoring device. 

(4) He is prohibited from entering the Montell Heights 

Subdivision until after the trial of this matter.” 

4. At the time of delivering our oral decision we promised to provide written reasons at a later 

date. This we do now. 
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5. In reviewing this matter and others which we have had to deal with recently it has become 

clear that there is a need to offer some guidance as to the operation of the Bail Act (as 

amended) having regard to its terms and the principles derived from recent authorities. It 

should also be evident that the overarching considerations in these matters are the 

principles derived from the Constitution of the Bahamas. It should be further noted that for 

anyone wishing to understand the history and development of the Jurisprudence on Bail in 

the Bahamas, the decision of Dame Joan Sawyer in the case of Attorney General v. 

Bradley Ferguson et al SCCrApp. No.’s 57, 106, 108, 116 of 2008 is required reading. 

6. There have been a number of recent cases in which the issue of bail has been considered 

and the jurisprudence is pretty well settled and there really ought not to be much room for 

dispute at this stage. However, for the assistance of all concerned we set out some of the 

principles gleaned from these authorities.  

THE LEGAL REGIME – PART C OFFENCES 

7. Article 20 of the Constitution affords all persons charged with a criminal offence the 

presumption of innocence until he or she is found guilty or pleads to his or her guilt. It 

states: 

“20. (2) Every person who is charged with a criminal offence - 

(a) shall be presumed to be innocent until he is proved 

or has pleaded guilty;” 

8. The guarantee of the right to personal liberty and the circumstances in which persons may 

be deprived of liberty under the authority of law, are found in Article 19 of the Constitution 

with specific reference to Article 19(1) and (3). These provisions read as follows: 

“19. (1) No person shall be deprived of his personal liberty save 

as may be authorised by law in any of the following cases- 

(a) in execution of the sentence or order of a court, 

whether established for The Bahamas or some other 

country, in respect of a criminal offence of which he has 

been convicted or in consequence of his unfitness to plead 

to a criminal charge or in execution of the order of a court 

on the grounds of his contempt of that court or of another 

court or tribunal;  

(b) in execution of the order of a court made in order to 

secure the fulfillment of any obligation imposed upon him 

by law; 

(c) for the purpose of bringing him before a court in 

execution of the order of a court;  
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(d) upon reasonable suspicion of his having committed, or 

of being about to commit, a criminal offence; 

(e) in the case of a person who has not attained the age of 

eighteen years, for the purpose of his education or welfare;  

(f) for the purpose of preventing the spread of an 

infectious or contagious disease or in the case of a person 

who is, or is reasonably suspected to be, of unsound mind, 

addicted to drugs or alcohol, or a vagrant, for the purpose 

of his care or treatment or the protection of the 

community; 

(g) for the purpose of preventing the unlawful entry of that 

person into The Bahamas or for the purpose of effecting 

the expulsion, extradition or other lawful removal from 

The Bahamas of that person or the taking of proceedings 

relating thereto; and, without prejudice to the generality 

of the foregoing, a law may, for the purposes of this 

subparagraph, provide that a person who is not a citizen 

of The Bahamas may be deprived of his liberty to such 

extent as may be necessary in the execution of a lawful 

order requiring that person to remain within a specified 

area within The Bahamas or prohibiting him from being 

within such an area.  

… 

(3) Any person who is arrested or detained in such a case 

as is mentioned in subparagraph (1)(c) or (d) of this 

Article and who is not released shall be brought without 

undue delay before a court; and if any person arrested or 

detained in such a case as is mentioned in the said 

subparagraph (1)(d) is not tried within a reasonable time 

he shall (without prejudice to any further proceedings that 

may be brought against him) be released either 

unconditionally or upon reasonable conditions, including 

in particular such conditions as are reasonably necessary 

to ensure that he appears at a later date for trial or for 

proceedings preliminary to trial”. 

9. The Bail Act, Ch 103 provides the necessary lawful authority regulating inter alia, the 

release from custody on bail of accused persons in criminal proceedings who are charged 

with Part C offences. Section 4 (2) (2A) and (2B) of the Bail Act (as amended) set out a 

regime for the grant of bail for Part C offences and provide that:-  
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“(2) Notwithstanding any other provision of this Act or any 

other law, any person charged with an offence mentioned 

in Part C of the First Schedule, shall not be granted bail 

unless the Supreme Court or the Court of Appeal is 

satisfied that the person charged-  

  (a) has not been tried within a reasonable time; or 

  (c) should be granted bail having regard to all the 

relevant factors including those specified in Part A of the 

First Schedule and subsection (2B),   

and where the Court makes an order for the release, on 

bail, of that person, it shall include in the record a written 

statement giving the reasons for the order of the release 

on bail.  

(2A)  For the purposes of subsection (2) (a) …  

(a)  without limiting the extent of a reasonable time, a 

period of three years from the date of the arrest or 

detention of the person charged shall be deemed to 

be a reasonable time;  

(b)    delay which is occasioned by the act or conduct of 

the accused is to be excluded from any calculation 

of what is considered to be a reasonable time.  

(2B) For the purposes of subsection (2)(c), in deciding 

whether or not to grant bail to a person charged 

with an offence mentioned in Part C of the First 

Schedule, the character and antecedents of the 

person charged, the need to protect the safety of the 

public order and where appropriate, the need to 

protect the safety of the victim or victims of the 

alleged offence, are to be primary considerations.” 

[Emphasis Added] 

10. Part A of the First Schedule to the Bail (Amendment) Act, 2011 provides as follows:-  

“PART A 

In considering whether to grant bail to a defendant, the court 

shall have regard to the following factors:  

(a) whether there are substantial grounds for believing that the 

defendant, if released on bail, would-  

  (i)    fail to surrender to custody or appear at his trial;  
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(ii)   commit an offence whilst on bail; or  

(iii) interfere with witnesses or otherwise obstruct the 

course of justice, whether in relation to himself or 

any other person;  

(b) whether the defendant should be kept in custody for his 

own protection or, where he is a child or young person, for 

his own welfare;   

(c) whether he was in custody in pursuance of the sentence of a 

Court or any authority acting under the Defence Act;  

(d) whether there is sufficient information for the purpose of 

taking the decisions required by this Part or otherwise by 

this Act;  

(e) whether having been released on bail in or in connection 

with the proceedings for the offence, he is arrested 

pursuant to section 12;  

(f) whether having been released on bail previously, he is 

charged subsequently either with an offence similar to that 

in respect of which he was so released or with an offence 

which is punishable by a term of imprisonment exceeding 

one year; and  

(g) the nature and seriousness of the offence and the nature 

and strength of the evidence against the defendant. 

(h) in the case of violence allegedly committed upon another by 

the defendant, the court's paramount consideration is the 

need to protect the alleged victim.” [Emphasis Added] 

 

SECTION 4 (2) APPLICATIONS 

11. When an accused person makes an application for bail in relation to a Part C Offence the 

Court must consider the matters set out in Section 4(2) (a), and (c). This means that if the 

evidence shows that the accused has not been tried within a reasonable time he can be 

admitted to bail (as per (a)).  In those circumstances where there has not been unreasonable 

delay the Court must consider the matters set out in (c) i.e., “all the relevant factors”, 

including those in Part A of the First Schedule and the “primary considerations” in s. 4 

(2B). If after a consideration of those matters the Court is of the view that bail should be 

granted the accused may be granted bail.   

12. In Jonathan Armbrister v The Attorney General SCCrApp. No.145 of 2011 John, JA 

observed as follows:- 

“12. It has been established for centuries in England that the 

proper test of whether bail should be granted or refused is 



8 
 

whether it is probable that the defendant will appear to take 

his trial, and that bail is not to be withheld merely as 

punishment. The courts have also evolved, over the years, a 

number of considerations to be taken into account in making 

the decision, such as the nature of the charge and of the 

evidence available in support thereof, the likely sanction in 

case of conviction, the accused’s record, if any and the 

likelihood of interference with witnesses.” 

13. In the case of Bradley Ferguson Osadebay JA observed as follows:-  

“As stated by Coleridge J in Barronet’s case cited earlier the 

defendant is not detained in custody because of his guilt but 

because there are sufficient probable grounds for the charge 

against him, so as to make it proper that he should be tried and 

because the detention is necessary to ensure his appearance at 

trial.”  

14. In the case of Richard Hepburn and The Attorney General SCCr. App. No 276 of 2014 

instructive. President of the Court Dame Allen delivering the majority decision had this to 

say in paragraphs 5-8: 

“5. Bail is increasingly becoming the most vexing, controversial 

and complex issue confronting free societies in every part of 

the world. It highlights the tension between two important but 

competing interests: the need of the society to be protected 

from persons alleged to have committed crime; and the 

fundamental constitutional canons, which secure freedom from 

arbitrary arrest and detention and serve as the bulwark 

against punishment before conviction. 

6. Indeed, the recognition of the tension between these 

competing interests is reflected in the following passage from 

the Privy Council’s decision in Hurnam The State [2006] LRC 

370. At page 374 of the judgement Lord Bingham said inter 

alia: 

“.....the courts are routinely called upon to consider 

whether an unconvicted suspect or defendant shall 

be released on bail, subject to conditions, pending 

his trial. Such decisions very often raise questions 

of importance both to the individual suspect or 

defendant and to the community as whole. The 

interests of the individual is, of course, to remain at 

liberty unless or until he is convicted of crime 

sufficiently serious to deprive him of his liberty. 
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Any loss of liberty before that time, particularly if he is 

acquitted or never tried, will prejudice him and, in many cases, 

his livelihood and his family. 

But the community has countervailing interests, in seeking to 

ensure that the course of justice is not thwarted by the flight of 

the suspect or defendant or perverted by his interference with 

witnesses or evidence and that he does not take advantage of 

the inevitable delay before trial to commit further offences...” 

7. The objective of detaining an accused person is to secure his 

appearance for his trial and to ensure he is available to be 

punished if found guilty. Indeed, if a person’s presence at trial 

can be reasonably ensured otherwise than by his detention, it 

would be unjust and unfair to deprive him of his liberty. 

8. Moreover, even if person’s appearance could not be so 

ensured, he is entitled to be released either unconditionally or 

on reasonable conditions if he is not put to his trial within 

reasonable time, or if it is unlikely that he will be so tried”. 

15. These authorities point, in my view, to a position that the primary purpose of the detention 

of an accused who is charged with an offence is to ensure his attendance at his trial. It is 

accepted however that in construing the Bail Act the Court is mandated to take into 

consideration inter alia matters such as whether there are substantial grounds for believing 

the accused would, if released, interfere with witnesses, commit additional crimes or that 

the detention is necessary for his own protection. 

ONUS IS ON THE CROWN 

16. Individuals are guaranteed freedom from detention unless that detention is authorized by 

some law which does not transgress the dictates of the Constitution and is evident when 

Articles 19 and 20 (2) (a) are read together. 

17. In 2014 Parliament passed legislation which amended the Bail Act in the following terms: 

“Amendment of Section 4 of Ch. 103.  

Section 4 of the principal Act is amended by 

(a) the deletion of paragraph  (b) of subsection (2); and 

(b) the insertion immediately after subsection (5) of the 

following as subsection (6) "(6) At the hearing of an 

application for bail, it shall be the burden of the applicant to 

satisfy the court that bail should be granted.” 

18. Notwithstanding the aforesaid amendment this Court has held fast to the position that it is 

for the Crown to satisfy the Court hearing an application for bail for a Part C offence that 
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an individual should be detained in custody.  In the case of Vasyli v. The Attorney-

General - [2015] 1 BHS J. No. 86 Allen P stated as follows: 

“8. Before I embark on a discussion of the main issues on the 

appeal, I must clarify a point of contention, which arose during 

argument albeit it was not levied as a ground of appeal. The 

appellant took issue with the learned judge's application of the 

2014 Amendment to the Bail Act which places the burden on 

an applicant to show why he should be admitted to bail. The 

appellant's argument was that the burden of proving that the 

appellant should not be granted bail was on the prosecution, 

regardless of whether the matter before the court was a bail 

application or a criminal trial; and that the amendment was 

unconstitutional. 

9.  At paragraph 16 of his judgment, cited above, the learned 

judge correctly opted not to arrive at a conclusion on the 

constitutionality of the 2014 Amendment without the benefit of 

full arguments or submissions. 

10.  Indeed, there is a plethora of authority which supports the 

presumption of constitutionality. Effectively, a statute is valid 

unless and until it has been declared invalid by a court of 

competent jurisdiction. A fortiori, we are bound to interpret 

and apply the law; and in the absence of a declaration of 

nullity, the 2014 Amendment validly exists as part of the law of 

this country. 

11.  Nevertheless, a court may, in the future, find that the 2014 

Amendment violates the fundamental right to the presumption 

of innocence in placing the burden on an applicant to show 

why he or she ought to be ad-mitted to bail as asserted by 

Counsel. Indeed, this Court in Richard Hepburn, a case to 

which the Bail Act as amended in 2011 applied, expressed the 

view that the general right to bail predicated as it is on the 

presumption of innocence guaranteed by Article 20(2)(a) of the 

Constitution, meant that a person was entitled to bail unless 

the State showed that one or more of the factors in Part A 

applied, and bail ought to be denied. 

12.  On a true construction of section 4 (2) and paragraph (a) 

(i) of Part A of the Bail Act, and notwithstanding the 2014 

Amendment, I am still of the view that bail may only be denied 

if the State is able to demonstrate that there are substantial 

grounds for believing that the applicant would not surrender 

to custody or appear for trial. In assessing whether there are 

substantial grounds for such belief, the court shall also have 

regard to the nature and seriousness of the offence and the 
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nature and strength of the evidence against an applicant as 

prescribed in paragraph (g) of Part A”. 

19. In Vasyli’s case, Isaacs JA referred to the 2014 amendment as “a rather odd and 

discomfiting provision of constitutional dubiety having regard to the personal liberty 

(even with the limitations thereon) and the presumption of innocence provisions of the 

Constitution”. Later on in agreeing that the appeal should be allowed and bail granted he 

stated as follows: 

“102. In this case, the judge inevitably was influenced, if not 

driven to deny bail to the appellant by the provisions of 

sub-section (6) of the Bail Act. As previously mentioned, 

he stated, at the beginning of paragraph 26 of his 

conclusion: 

"The position is that the law requires the Applicant to 

demonstrate why bail should be granted." 

103.  This position, in my view is not easy to reconcile with the 

right to liberty and presumption of innocence. I think 

the judge was wrong to have based his denial of bail on 

this position”. 

20. Until a definitive decision is made as to the constitutionality of s. 4 (6) of the Bail Act (as 

amended by Act 45/2014) courts should proceed with an understanding of how the Court 

has traditionally dealt with applications for bail. In the case of Cordero McDonald v the 

Attorney General  SCCrApp. No. 195 of 2016 Dame Anita Allen observed as follows: 

“18. As noted in Richard Hepburn v The Attorney General 

SCCrApp. 276 of 2014, there is a constitutional right to 

bail afforded by articles 19(3) and 20(2)(a) of the 

Constitution; and in as much as the right pursuant to 

article 19(3) is not triggered since there is no element of 

unreasonable delay in this case, consequently this 

application is grounded in the provisions of article 

20(2)(a).  

19. In that regard, the appellant is presumed innocent and has 

a right to bail, unless after a realistic assessment by the 

judge of the matters prescribed above, the appellant’s 

right to remain at liberty is defeated by the public’s 

interest in seeking to ensure “ that the course of justice is 

not thwarted by the flight of the suspect or defendant or 

perverted by his interference with witnesses or evidence 

and that he does not take advantage of the inevitable delay 

before trial to commit other offences…” (per Lord 

Bingham in Hurnam v The State [2006] 3 LRC 370, at 374).      
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20. The balancing of the applicant’s right to the presumption 

of innocence and that of the public to be protected are 

reflected in the above-mentioned factors recognized and 

prescribed by the Bail Act as matters to be weighed against 

the grant of bail, and, in so far as they are relevant to the 

particular application for bail, they must, as previously 

noted, be assessed by the judge before exercising the 

discretion. Indeed, section 2B prescribes that in relation to 

Part C offences:  

“…the character or antecedents of the person charged, the 

need to protect the public or public order and, where 

appropriate, the need to protect the safety of the victim or 

victims of the alleged offence, are to be primary 

considerations.” 

21. In the normal course of things an individual in custody will make application for bail but 

clearly should not just rely on the presumption of innocence.  He will also put forward 

reasons why he says the State has no lawful basis to retain him in Custody. The Crown will 

then put before the Court the reasons why they say that it is in the public interest that the 

accused person remain in Custody. In that way, the Court’s balancing of the competing 

claims is triggered resulting in the exercise of the Court’s discretion based on the evidence 

before the Court. 

22. The Court in considering an application for bail is required to consider inter alia, the nature 

and seriousness of the offence and the strength of the evidence against the defendant. (See 

paragraph (g) Part A of the First Schedule.) However, as has repeatedly been said a bail 

application is not a trial. A bail application is an informal inquiry and no strict rules of 

evidence are to be applied. (See Attorney General v. Ferguson.) A judge hearing such an 

application is not required to determine guilt or innocence. The judge must simply decide 

that the evidence raises a reasonable suspicion of the commission of the offence to justify 

his arrest and detention. In the case of Cordero Mcdonald Allen P. stated: 

“It is not the duty of judge considering bail application to 

decide disputed facts or law it is not expected that on such an 

application judge will conduct forensic examination of the 

evidence. The judge must simply decide whether the evidence 

raises reasonable suspicion of the commission of the offences 

such as to justify the deprivation of liberty by arrest, charge, 

and detention. Having done that he must then consider the 

relevant factors and determine whether he ought to grant him 

bail”. [Emphasis Added] 

23. It is clear however that it would be unfair to refuse bail where the Judge is satisfied that the 

evidence does not reveal a basis for the Crown’s suspicion that the defendant committed 
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the offence or offences for which he was arrested and changed. In the case of Duran Neely 

v The Attorney General SCCrApp. No. 29 of 2018 Evans JA delivering the decision of 

the Court noted as follows: 

“19. I am aware that it is not the purpose of a bail hearing to 

determine the guilt or innocence of an accused. However, in 

a case where the appellant’s submission is primarily that 

the case against him was very weak and not at all cogent as 

was asserted by the respondent it is important that a court 

hearing the application review the evidence available at the 

hearing. It is a well-accepted principle that the serious 

nature of a charge and the cogency of the evidence is a 

material consideration when determining the proper 

exercise of the discretion to grant bail.  

20. In reviewing the evidence proposed to be led by the Crown 

in this case I was satisfied that it was far from cogent and 

as tacitly accepted by Ms. Delancy non-existent. I could not 

accept that it was fair or just to retain the appellant in 

custody while the Crown sought to put its house in order 

and obtain the evidence which they say they hope to get. In 

this regard it was significant that their attempt to appeal 

the decision of the Chief Justice to disallow the evidence of 

the anonymous witness failed and there was no basis for a 

finding that he was likely to resile from his earlier ruling. 

In those circumstances I was of the opinion that the appeal 

should be allowed and the appellant admitted to bail”. 

[Emphasis Added] 

24. The strength of the case against the applicant is important for another reason. The 

authorities have recognized that the serious nature of a charge and the cogency of the 

evidence are a material consideration when determining the proper exercise of the 

discretion to grant bail. In Jonathan Armbrister, John, JA observed as follows:-  

“The seriousness of the offence, with which the accused is 

charged and the penalty which it is likely to entail upon 

conviction, has always been, and continues to be an 

important consideration in determining whether bail should 

be granted or not. Naturally, in cases of Murder and other 

serious offences, the seriousness of the offence should 

invariably weigh heavily in the scale against the grant of 

bail.” 
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Indeed, paragraph (g) of Part A of the First Schedule to The Bail (Amendment) Act, 2011 

requires the Court to consider “the nature and seriousness of the offence and the nature 

and strength of the evidence against the defendant.” [Emphasis Added] 

25. The above factors are important because when taken with other factors and evidence may 

lead a court to conclude that if he is convicted he will likely receive lengthy sentence and 

may be tempted to abscond. This is a consideration for the Court in determining whether it 

is satisfied that an accused person if granted bail will not appear for trial. 

26. In order to properly assist the Court, parties are required to provide evidence which will 

allow the Court to determine whether the factors set out in Part A of the First Schedule to 

the Bail Act s 4 (2B) exist.  We note that all too often the affidavits supplied by the Crown 

make bare assertions that there is a belief that if the Applicant is granted bail he will not 

appear for trial; will interfere with witnesses or will commit other crimes. These assertions 

are meaningless unless supported by some evidence. 

27. In Ferguson Osadebay JA opined as follows: 

“In a bail hearing it is for the prosecution to produce evidence 

to show why the defendant should not be released on bail. The 

prosecution is not required to prove beyond reasonable doubt 

that the defendant would not report for his trial or to produce 

formal evidence to that effect. A prosecutor objecting to bail 

may state his opinion based on the evidence produced that if 

ball is granted the defendant, because of the circumstances, 

may fail to appear to take his trial or that given ball the 

defendant is likely to interfere with witnesses. A bail 

application is an informal inquiry and no strict rules of 

evidence are to be applied: R.V. Mansfield Justices, ex parte 

Sharkey [1985] QB. 613, Re Moles [1981] Crim. L. R. 170” 

[Emphasis Added] 

28. In Jonathan Armbrister John, JA further stated that: 

“17. It must however, be borne in mind that the onus is upon 

the Crown to satisfy the Court  that the accused person 

ought not to be granted bail. In acknowledging that the 

strict rules of evidence are inherently inappropriate in 

deciding the issue whether bail ought to be refused we 

sound the wanting that naked statement from the 

Prosecutor that “the witnesses are known to the appellant 

and so he is likely to interfere with them” without: more 

is unfair to the accused person and cannot stand alone”. 

[Emphasis Added] 
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29. As far back as the case of The Commissioner of Police v. Beneby - [1995] BHS J. No. 17 

Hall J stated as follows: 

“20. … I am surprised that Mrs. Christie objected to bail 

before the Magistrate on the basic ground that the offence 

of which the accused are charged is "serious". That never 

was and is not now, without more, sufficient reason for 

the denial of bail notwithstanding the frequency with 

which prosecutors chant it ritualistically or use it as a pro 

forma objection to bail. Most offenses before our courts 

nowadays are serious, and if this were a ground for the 

refusal of bail, the overwhelming majority of persons 

before the Court would be remanded in custody until 

trial.” 

30. These authorities all confirm therefore  that the seriousness of the offence, coupled with the 

strength of the evidence and the likely penalty which is likely to be imposed upon 

conviction, have always been, and continue to be important considerations in determining 

whether bail should be granted or not. However, these factors may give rise to an inference 

that the defendant may abscond. That inference can be weakened by the consideration of 

other relevant factors disclosed in the evidence. E.g the applicant’s resources, family 

connections, employment status, good character and absence of antecedents. 

31. Lord Bingham of Cornhill, delivering the decision of the Board in the case of Hurnam v. 

The State (Mauritius) [2005] UKPC 49 (15 December 2005) had these comments: 

“It is obvious that a person charged with a serious offence, 

facing a severe penalty if convicted, may well have a powerful 

incentive to abscond or interfere with witnesses likely to give 

evidence against him, and this risk will often be particularly 

great in drugs cases. Where there are reasonable grounds to 

infer that the grant of bail may lead to such a result, which 

cannot be effectively eliminated by the imposition of 

appropriate conditions, they will afford good grounds for 

refusing bail. The Board cannot, however, accept the criticism 

made of the earlier decisions in Labonne (JV) and Deelchand. 

The judgment in Rangasamy does not adequately recognise the 

general right to liberty enshrined in section 5(3) of the 

Constitution and reflected in section 3 of the 1999 Act. It seeks 

to reinstate, in part at least, the rule deliberately discarded in 

the 1999 Act. It puts an onus on the detainee where it should be 

on the party seeking to deprive him of his liberty. It elides the 

general right to be released on bail and the right to be released 

if not brought to trial within a reasonable time, which are both 
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important rights but distinct and different rights. The 

seriousness of the offence and the severity of the penalty likely 

to be imposed on conviction may well, as pointed out at the 

beginning of this paragraph, provide grounds for refusing bail, 

but they do not do so of themselves, without more: they are 

factors relevant to the judgment whether, in all the 

circumstances, it is necessary to deprive the applicant of his 

liberty. Whether or not that is the conclusion reached, clear 

and explicit reasons should be given”. 

32. Section 4(2B) among other things allows the prosecuting authorities to provide information 

on the antecedents (if any) of the defendant.  Thus, evidence about the defendant’s previous 

convictions, other pending charges, unsavoury associations and threats made by the 

defendant or his known associates, may be provided to the court.  This evidence assists in 

determining the risk posed to the interest of the public.  The court considering an 

application for bail, is entitled to consider such material. See The Director of Public 

Prosecutions v Kevin Adams [2014] JMCA Crim 38. 

33.  The Court has the duty of protecting the rights of the accused and safeguarding the 

interests of the society. In Hurnam Lord Bingham commenced his judgment with these 

words: 

“In Mauritius, as elsewhere, the courts are routinely called 

upon to consider whether an unconvicted suspect or defendant 

should be released on bail, subject to conditions, pending his 

trial. Such decisions very often raise questions of importance 

both to the individual suspect or defendant and to the 

community as a whole. The interest of the individual is of 

course to remain at liberty, unless or until he is convicted of a 

crime sufficiently serious to justify depriving him of his liberty. 

Any loss of liberty before that time, particularly if he is 

acquitted or never tried, will inevitably prejudice him and, in 

many cases, his livelihood and his family. But the community 

has a countervailing interest, in seeking to ensure that the 

course of justice is not thwarted by the flight of the suspect or 

defendant or perverted by his interference with witnesses or 

evidence, and that he does not take advantage of the inevitable 

delay before trial to commit further offences. In this appeal the 

Board considers the principles which should guide the courts 

of Mauritius in exercising their discretion to grant or withhold 

bail”. [Emphasis Added] 

34. The responsibility of the Bahamian Courts is no different. Indeed, when considering 

applications for bail our courts must hold the balance between the accused and the State 
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and must in exercising their discretion to grant bail for a Part C offence recognise “the 

tension between two important but competing interests” which Dame Anita identified 

in Hepburn. (See Richard Hepburn and The Attorney General SCCr. App. No 276 of 

2014, paragraph 5)  

35. Later in Hepburn Dame Anita further opined that: 

“The general right to bail clearly requires judges on such an 

application, to conduct realistic assessment of the right of the 

accused to remain at liberty and the public’s interests as 

indicated by the grounds prescribed in Part A for denying bail. 

Ineluctably, in some circumstances, the presumption of 

innocence and the right of an accused to remain at liberty, 

must give way to accommodate that interest.” 

36. In our view Judges must keep in mind that the primary objective of detaining an accused 

person is to secure his appearance for his trial and to ensure that he is available to be 

punished if found guilty. Indeed, if a person’s presence at trial can be reasonably ensured 

otherwise than by his detention, it would be unjust and unfair to deprive him of his liberty.  

37. When considering the paragraph (a) factors of Part A of the First Schedule to the Bail Act, 

the Court must first be satisfied by the evidence adduced by the Crown that there are 

substantial grounds for the belief that if released the defendant would abscond, commit 

offences while on bail or interfere with witnesses or otherwise obstruct the course of 

justice. However, even if the Judge holds such beliefs, that in itself ought not to lead to the 

refusal of bail. As has been observed earlier if a person’s presence at trial can be reasonably 

ensured otherwise than by his detention, it would be unjust and unfair to deprive him of his 

liberty. In Cordero McDonald’s case we see the application of this principle. Dame Allen 

in dismissing McDonald’s appeal noted as follows: 

“37. In my view, the evidence against the appellant was 

sufficiently cogent to amount to suspicion of the 

commission of the offences of attempted murder, and 

possession of firearm with intent to endanger life; and 

that coupled with the other factors, was sufficient to 

deprive him of his liberty. It is not for this Court to decide 

whether it would have granted or denied bail, but 

whether the learned judge, in exercising his discretion, 

made decision which no reasonable tribunal would have 

made. To that proposition, I would answer that the 

learned judge’s decision in denying bail was, in all the 

circumstances, reasonable. 

38.  The further question for the learned judge was whether 

there are conditions which can be imposed which would 
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reasonably ensure the appellant’s presence at his trial; 

the safety and protection of the public; and the safety of 

victims. Suffice it to say that the appellant was already on 

bail for another offence, he was required to have two 

sureties; to report to the Elizabeth Estates Police Station 

every Monday, Wednesday and Saturday before pm; and 

was fitted with an electronic bracelet monitoring his 

whereabouts. The only other conditions which could 

reasonably be considered are curfew, and the surrender 

of his passport. 

39.   Given these circumstances, namely the conditions to which 

he is already subject, and the fact that he was charged 

with these offences while on bail for another offence, fail 

to see how the imposition of curfew and surrender of his 

passport could reasonably ensure his appearance at trial; 

the safety, and the protection of the public, and that of the 

complainants. 

40.  For all of the reasons noted above, would not interfere with 

the learned judge’s decision to refuse the appellant bail, 

and would dismiss the appeal”. [Emphasis Added] 

THE EVIDENCE  

38. The Applicant is a 26 year old Bahamian male with no prior convictions. He was gainfully 

employed at the time of his arrest and was charged with multiple (11) counts of Possession 

of firearm with intent to endanger life, alleged to have occurred on 30 June 2019. He has 

been on remand since July 2019. The Respondent alleged that there is strong and cogent 

evidence against the Applicant. The Respondent says that the Applicant was positively 

identified at an identification parade as the perpetrator; and was identified by two persons 

as the person who fired indiscriminately into a crowd of persons. The Applicant alleged 

that the identification by the Crown’s witness is mistaken and he is innocent of the offences 

and that the descriptions given by the two alleged eye witnesses are in conflict and he has 

provided the police with an alibi. 

39. As is their practice, the Crown supplied documents inclusive of statements from the 

witnesses proposed to be called with a view to establishing the cogency of the evidence. 

The learned Judge having reviewed those documents found that he was satisfied that “the 

statements of the witnesses can implicate the Applicant in the offences charged”. After a 

survey of the principles governing bail applications the Judge made the following 

determinations: 

“17. Having regard to all the circumstances relevant to this 

application make the following findings. 
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a) Possession of Firearm with intent to endanger life is 

serious offence for which it is not routine to grant bail. 

b)  The Applicant is presumed innocent; however, he is 

charged with multiple counts and there is cogent 

evidence against the Applicant which must be vetted 

at trial. 

c)  Because of the nature and seriousness of the offence 

and the cogency of the evidence the Applicant will 

know that if he is convicted he will likely receive 

lengthy sentence and may be tempted to abscond.  

d)  There has been no unreasonable delay as the 

Applicant has just been arrested in July 2019.  

e)  In weighing the competing considerations of the good 

character of the Applicant and the presumption of 

innocence with the need to protect public safety 

(having regard to the multiple counts against the 

Applicant) the court is of the view that the need for 

public order and public safety is paramount. 

    18. Bail is refused”. 

40. We have no difficulty in accepting that the offences for which the Applicant was charged 

are serious in nature. Indeed Parliament has identified them as serious Part C offences for 

which, bail shall not be granted unless the Supreme Court or Court of Appeal on being 

satisfied of the matters set out in s. 4 (2) decides otherwise. We agree with the judge that 

inasmuch as there were eye witnesses the evidence on the face of it is cogent.  

41. It is also accepted that there has been no unreasonable delay, however, as was pointed out 

in Duran Neely, in those circumstances where there has not been unreasonable delay the 

Court must consider the factors set out in section 4 (2)(c) of the Bail Act. If after a 

consideration of all the relevant factors the Court is of the view that bail should be granted 

the accused may be granted bail. The issue of unreasonable delay and the operation of 

Article 19(3) of the Constitution and the Bail Act has recently been dealt with by this Court 

differently constituted in the case of Kyle Farrington v The DPP SCCrApp. No.80 of 

2019. However, that case although providing general guidance for Judges dealing with bail 

applications has no direct relevance to the present case. 

42.  The difficulty we had with this matter was the lack of evidence supporting the 

Respondent’s contention that bail ought to be refused. The best way to exemplify our 

concern is to set out the affidavit evidence which was laid before the Judge. The Applicant 

in his affidavit stated inter alia: 
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“AFFIDAVIT 

I, JEREMIAH ANDREWS, of Kendall Avenue, South Beach, 

in the Southern District of New Providence, one of the Islands 

of the Commonwealth of the Bahamas, make oath and say as 

follows :- 

…  

7.    That was Arraigned on the 9th July 2019 on the charges of 

Possession of Firearm with Intent to Endanger Life (11 

counts) before Magistrate Derence A. Davis-Rolle in 

Magistrate Court 5, South Street Court Complex. 

8.  That I pleaded Not Guilty to the offences and the 

Prosecutor indicated that it was their intention to proceed 

by way of Voluntary Bill of Indictment (“VBI”). 

… 

12.   That I strongly maintain my innocence in this matter. 

13.  That I have an alibi which I gave to the police during my 

arrest. 

14.  That I also provided the police with the names of the 

persons I was with yet decision was still made to charge 

me with these offences.  

15. That the same would be reflected in the Record of 

Interview taken from me. 

16. That the police were also advised that there was video 

which showed me at different location yet decision was 

still made to charge me without thorough investigation. 

17.  That I have no previous convictions or pending matters. 

18.  That I was gainfully employed as Tiler. 

19.  That if granted bail I will continue to work. 

… 

21.  That I am not a flight risk and shall appear for my Trial or 

any Court I am required to appear before. 

22. That I have demonstrated already that I am not flight risk 

because I went in to police custody of my own volition once 

I was alerted that the police had an interest in me. 

23. That in all the circumstances I am asking that bail be 

granted to me in reasonable sum.” 

43. The Affidavit in Response filed on behalf of the Respondent contained, inter alia, the 

following averments: 
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“AFFIDAVIT IN RESPONSE 

… 

2.  That I make this Affidavit in opposition to an application 

for Bail by the Applicant. 

… 

5. That there is cogent evidence against the Applicant. Two 

witnesses identify the Defendant as the male with the 

handgun who fired repeatedly into the crowd. A copy of the 

witnesses statements are attached and marked as “M.T.-2”. 

…  

7. That given the severity of the penalty for the offence for 

which the Applicant stands charged, the Respondent verily 

believes that the likelihood of the Applicant being convicted 

provides sufficient incentive for the Applicant to abscond. 

… 

9.  That in the interest of the public, the Applicant ought not to 

be given bail. 

… 

11. The Respondent wishes to rely on the First Schedule Part 

as substantial grounds for believing that should the 

Applicant be granted bail:- 

1. He would fail to surrender to custody; 

 2. Commit an offence while on bail; 

 3.  Interfere with witnesses;  

4. That the Applicant ought to be kept in custody for his 

own protection; and  

5. That the Court ought to consider the nature and 

seriousness of the offences.” [Emphasis Added] 

44. It is at once obvious that the contents of the Crown’s affidavit in response were devoid of 

the necessary evidence to support the assertions set out in paragraph 11 of their affidavit 

that the appellant would, if released, abscond, commit new offences, interfere with 

witnesses or should be kept in custody for his protection. It is of concern then that the 

learned Judge could determine that based on the evidence bail ought to be refused. This 

Court (differently constituted) in the recent case of Jevon Seymour v. The Director of 
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Public Prosecutions SCCrApp. No.115 of 2019 had occasion to criticize the absence of 

such evidence in the Crown’s affidavit opposing bail. See paragraphs 61- 74 and in 

particular paragraph 66 where the Court stated as follows: 

“66. In the absence of evidence, merely listing the relevant 

factors and using expressions such as “may”; or “is likely 

to”; or “it is recommended” as was done in the McHardy 

affidavit, cannot discharge the Crown’s burden. We take 

this opportunity to stress once again what this Court 

(differently constituted) said in Armbrister, which is that 

that is not how the Crown’s burden on a bail application is 

discharged. Paragraph (a) of the First Schedule requires 

the production by the Crown of evidence capable of 

supporting a belief that the applicant for bail “would”, if 

released, abscond, commit new offences or interfere with 

witnesses. Ritualistic repetition of the Part A factors, in the 

absence of evidence, is unfair to the accused person and 

comes nowhere close to discharging that burden”. 

45. In dealing with this appeal we were conscious of the principle that an appellate court, in a 

matter involving the exercise of discretion, ought not to substitute its discretion for that of 

the trial judge but rather it is the role of the appellate court to see whether the judge 

exercised his discretion judicially and reasonably. The question is whether a judge, mindful 

of his duty to act judicially, could have or would have made that decision.  This requires a 

consideration as to whether the judge took into consideration something he ought not to 

have taken into account or did he fail to take into consideration something of relevance he 

should have.   

46. It is apparent that the Learned Judge was swayed by the fact that the applicant was charged 

with multiple serious offences and that in his view there was cogent evidence of the 

Applicant’s involvement in the offences charged. In our view the Learned Judge 

unfortunately failed to have due regard to the authorities which makes it clear that the 

serious nature of offences charged without more is not a sufficient basis for the denial of 

bail.  

47. However, in our view it is clear that the learned Judge failed to give any or any proper 

consideration to the principle that, if a person’s presence at trial can be reasonably ensured 

otherwise than by his detention (eg. by the imposition of appropriate condition), it would 

be unjust and unfair to deprive him of his liberty. The ruling provided by the Judge does 

not disclose any reference to this relevant factor. (See paragraphs 14 & 37 above and the 

cases of Jevon Seymour (supra) and Latario Davis v DPP SCCrApp & CAIS No. 147 of 

2019.) Counsel for the Crown submitted that it can be assumed that the judge conducted 
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this exercise even though his ruling does not reveal the same. Unfortunately in 

circumstances where the law requires a Judge to provide reasons for his decision we cannot 

assume that he has had regard to those factors which he does not expressly identify in his 

ruling to have been taken into account in arriving at his decision. 

CONCLUSION 

48. In our view it is apparent that the judge failed to consider the question as to whether there 

were factors which could eliminate or minimize what he found to be the risk of the 

Appellant not appearing for trial. The evidence before the court showed that the Appellant 

had a strong connection with family and was gainfully employed. There was nothing that 

pointed toward him being a flight risk other than the inference drawn from the nature and 

seriousness of the charges and strength of the evidence against him. Finally, there was 

nothing in the evidence which indicated that bail with certain conditions imposed would be 

insufficient to ensure the Appellant’s attendance at trial. 

49. In all the circumstances of this case we were of the opinion that notwithstanding the serious 

nature of the offences charged the evidence before the Court did not support a finding by us 

that the Learned Judge properly exercised his discretion in refusing bail to the Applicant. It 

is for those reasons we concluded that the appeal should be allowed and bail granted to the 

Applicant. 
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