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Leave to appeal to the Privy Council – Appeal as of right – Point of law of general public 

importance – Stay – Conservatory Order  

 

On 23 October 2017 this Court dismissed the Intended Appellants’ appeal against the learned 

judge’s refusal to grant them writs of Habeas Corpus. Consequently, the Intended Appellants 

applied for leave to appeal to the Judicial Committee of the Privy Council (JCPC) and a stay of 

the Court’s order. They submit leave ought to be granted as of right or, alternatively, leave 

should be granted because their appeal raises a point of law of general public importance.  

 

Held: leave to appeal to the JCPC denied; conservatory order granted for 14 days. 
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Article 104 of the Constitution provides authority for leave to appeal to the JCPC as of right. The 

Intended Appellants have not provided the Court with information that they would suffer any 

prejudice because of the delay through, for example, the unavailability, of one of their witnesses, 

or, for example, the loss of a document or some other thing material to their case. Put another 

way, they have not identified or detailed how their rights were or will be breached. Instead, they 

rely ipso facto on the length of the delay. Without more the delay alone is insufficient to bring 

the intended appeal within the ambit of Article 104 

 

The authentication point is not one of general public importance; it is an administrative matter 

and does not affect nor concern the public at large. In any event, the Intended Appellants have 

submitted no evidence to rebut the presumption of regularity and indeed they are not submitting 

that Ms. Blake is not qualified to authenticate the documents, rather their submission is that she 

did not say she was one of the category of persons outlined by the Act.  

 

Due to the uniquely irreversible characteristics, which could render any appeal nugatory, a 

conservatory order may be justifiable in extradition proceedings.  

 

 

Gomes v Government of the Republic of Trinidad and Tobago [2009] 1 WLR 1038 applied  

Knowles v Government of the United States of America [2007] 1 WLR 47 applied 

Reckley v Minister of Public Safety and Immigration and others [1995] 2 AC 491 applied 

Rhett Allen Fuller v Attorney-General of Belize [2011] UKPC 23 applied 

Sheldon Moore & Gordon Newbold et al. v The Superintendent of Prisons et al SCCApp. Nos. 

250, 262, 265, 266, 267, 251, 252, 264, 268, 255 of 2014 applied 

Woodcock v Government of New Zealand [2004] 1 WLR 1979 applied 
 

 

 

 

J U D G M E N T 

 

 

 

Judgment delivered by the Honourable Dame Anita Allen, P: 

 

1. On 23 October 2017 the Court dismissed the appeal of the Intended Appellants, affirmed 

the learned judge’s decision to dismiss their applications for habeas corpus and affirmed 

the decision of the Magistrate to commit the appellants to await extradition. 

Consequently, the Intended Appellants were committed to the custody of the Department 

of Correctional Services to await extradition.  

 

2. The same day, following the Court’s dismissal of their appeals, the Intended Appellants 

filed a Notice of Motion for leave to appeal to the Judicial Committee of Her Majesty’s 

Privy Council with the intention of relying on the following grounds: 
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“1. The Intended Appellants’ Habeas Corpus Applications 

were not decided within a reasonable time. Therefore, the 

Intended Appellants and each of them were deprived of their 

Constitutional right guaranteed in Article 20(8) of the 

Constitution of The Bahamas, 1973 to have the said 

Extradition proceedings determined within a reasonable time. 

The Intended Appellants are entitled to an adequate remedy 

for this breach of their said Constitutional Right, and in the 

context of this particular case, the only adequate remedy is to 

allow the appeal and order their discharge.  

 

2. The Honourable Court of Appeal erred in law and in fact in 

finding that the Karen Atkinson affidavit was duly 

authenticated in accordance with section 14(1)(a) of the 

Extradition Act, Chapter 96, and ought to have held that there 

was no evidence or other material on the record of the 

Committal proceedings that Listra Blake was a person within 

any of the categories of persons capable of authenticating 

testimony delimited by section 14(3)(a) of the Extradition Act, 

Chapter 96 namely: a judge or magistrate or officer of a Court 

of the Requesting State of a diplomat or consular officer of the 

Requesting State or a cabinet minister of the Requesting State 

of a diplomat or consular officer of the Requesting State or a 

cabinet minister of the Requesting State, and ought further to 

have held that as a consequence thereof the said affidavit 

together with attachments thereto were inadmissible hearsay 

of their contents and ought as a further consequence to have 

made an Order granting to the Intended Appellants and each 

of them Habeas Corpus.  

 

3. The Honourable Court of Appeal ought to have held that 

there was no material in the instant matter before the 

Committal Court nor before it evidencing that Listra Blake, (a 

Director of the Office of International Affairs, Criminal 

Division, US Department of Justice) was either a judge or a 

magistrate or an officer of the court of the Requesting State or 

a diplomat or consular officer of the Requesting State or a 

minister of the government of the Requesting State and 

therefore ought further to have held the affidavit of Karen 

Atkinson and attachments thereto were inadmissible hearsay 

and ought further to have granted each of the Intended 

Appellants Habeas Corpus and discharged them. 

 

3. The applications for leave were made on the premise that the appeal to the Privy Council 

was as of right or, alternatively, that the appeal raised a point of general public 

importance. In the event that leave was denied, the Intended Appellants requested that the 
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Court grant a stay to allow them an opportunity to seek special leave from the Privy 

Council. On 24 November 2017 we heard the applications and reserved our decision. For 

the reasons set out below we refuse the applications for leave to appeal and grant a 

conservatory order for 14 days.  

Whether the appeal is as of right? 

 

4. The authority for an appeal to the Privy Council as of right is grounded in Article 104 of 

the Constitution. That Article provides: 

“104. (1) An appeal to the Court of appeal shall lie as of right 

from final decisions of the Supreme Court given in exercise of 

the jurisdiction conferred on the Supreme Court by Article 28 

of this Constitution (which relates to the enforcement of 

fundamental rights and freedoms). 

 

(2) An appeal shall lie as of right to the Judicial Committee of 

Her Majesty's Privy Council or to such other court as may be 

prescribed by Parliament under Article 105(3) of this 

Constitution from any decisions given by the Court of Appeal 

in any such case.” [Emphasis added] 
 

5. Article 28 of the Constitution provides: 

“28. (1) If any person alleges that any of the provisions of 

Articles 16 to 27 (inclusive) of this Constitution has been, is 

being or is likely to be contravened in relation to him then, 

without prejudice to any other action with respect to the same 

matter which is lawfully available, that person may apply to 

the Supreme Court for redress.” 

 

6. Those Articles, taken together, suggest that where a person alleges that his fundamental 

rights and freedoms has been, is being or is likely to be contravened then an appeal to the 

Privy Council is as of right. 

 

7. In this vein, the Intended Appellants allege, by ground one of their Notice of Motion, that 

they were deprived of their Constitutional right, guaranteed by Article 20(8), to have their 

Extradition proceedings determined within a reasonable time. Article 20(8) reads as 

follows:  

“(8) Any court or other adjudicating authority prescribed by 

law for the determination of the existence or extent of any civil 

right of obligation shall be established by law and shall be 

independent and impartial; and where proceedings for such a 

determination are instituted by any person before such a court 
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or other adjudicating authority, the case shall be given a fair 

hearing within a reasonable time.” 

 

8. In support of their allegation that they are being or will likely be deprived of their right to 

a fair trial within a reasonable time the appellant’s submit that they have not made an 

unsubstantiated allegation that extradition would amount to a breach of their right. 

Support for this submission, they say, is the undisputed fact that the events giving rise to 

the allegations occurred 15 years ago. Further, they say the Government of the United 

States was ultimately responsible for prosecuting the extradition proceedings and that 

“certain witnesses” are no longer available. In essence, they say that a fair trial is 

impossible due to the delay. 

 

9. Previously, this Court, differently constituted, addressed the issue of an appeal as of right 

in the application for leave to appeal to the Privy Council decision of Sheldon Moore & 

Gordon Newbold et al. v The Superintendent of Prisons et al SCCApp. Nos. 250, 262, 

265, 266, 267, 251, 252, 264, 268, 255 of 2014. The Court held, at paragraph 10 that: 

 

“Neither in their grounds of appeal argued in this Court, nor 

in the present leave applications, did the appellants identify or 

detail how their rights were breached. More than a mere 

allegation that a fundamental right has been contravened is 

required to ground an appeal.” [Emphasis added] 

 

10. In Rhett Allen Fuller v Attorney-General of Belize [2011] UKPC 23 the Board 

observed at paragraph 75 as follows: 

 

“…Extradition proceeds on the basis that the person whose 

extradition is sought will receive a fair trial in the requesting 

State. If it is plain that a fair trial will not be possible, it will 

obviously be unjust and oppressive to return the person, but 

that is not this case. If it is alleged that the delay that has 

occurred, or any other matter, has rendered a fair trial in 

Dade County impossible, the appropriate remedy is to apply to 

the court there for relief.” 

 

11. In the present case, the Intended Appellants have not provided the Court with information 

that they would suffer any prejudice because of the delay through, for example, the 

unavailability, of one of their witnesses, or, for example, the loss of a document or some 

other thing material to their case. Put another way, they have not identified or detailed 

how their rights were or will be breached. Instead, they rely ipso facto on the length of 
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the delay. In my view, without more the delay alone is insufficient to bring the intended 

appeal within the ambit of Article 104. 

 

12. Further, the Privy Council in Knowles v Government of the United States of America 

[2007] 1 WLR 47, considering whether it would be unjust or oppressive to extradite after 

a period of delay, indicated at paragraph 31: 

 

31. The Board was referred to the valuable analysis of delay in 

the context of extradition made by the Divisional Court ( 

Simon Brown LJ and Royce J) in Woodcock v Government of 

New Zealand [2004] 1 WLR 1979, from which it would extract 

and endorse the following propositions. First, the question is 

not whether it would be unjust or oppressive to try the accused 

but whether, under the 1994 Act, it would be unjust or 

oppressive to extradite him (para 20). Secondly, if the court of 

the requesting state is bound to conclude that a fair trial is 

impossible, it would be unjust or oppressive for the requested 

state to return him (para 21). But, thirdly, the court of the 

requested state must have regard to the safeguards which exist 

under the domestic law of the requesting state to protect a 

defendant against a trial rendered unjust or oppressive by the 

passage of time (paras 21 - 22) . Fourthly, no rule of thumb can 

be applied to determine whether the passage of time has 

rendered a fair trial no longer possible: much will turn on the 

particular case (paras 14-16, 23- 25). Fifthly, ‘there can be no 

cut-off point beyond which extradition must inevitably be 

regarded as unjust or oppressive’ (para29).” [Emphasis added] 

 

13. At paragraph 33 of Gomes v Government of the Republic of Trinidad and Tobago 

[2009] 1 WLR 1038 the Privy Council observed that the foregoing propositions invited 

consideration of whether, in any particular case “a fair trial is impossible”. Their 

Lordships considered that the impossibility of a fair trial was the essential question 

underlying any application for a bar under section 82 of the extradition statute on the 

ground that the passage of time had made it unjust to extradite the accused. Their 

Lordships approved the following observation in Woodcock v Government of New 

Zealand [2004] 1 WLR 1979 which, although made in the context of an application for a 

permanent stay of the extradition proceedings, in my view applies with equal force to 

anyone who claims that his fundamental rights under Article 20(8) to a fair trial within a 

reasonable time has been or is likely to be infringed by the reason of delay: 

“…a stay on the ground of delay in our domestic courts is only 

properly granted when “there really isevidence of prejudice to 

the extent that a fair trial could not be held’.” 
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14. I understand the Privy Council to be saying that whether delay makes a fair trial possible 

or impossible will depend heavily on the peculiar facts of the case. In the present case, as 

previously noted, the Intended Appellants have placed nothing before the Court 

whereupon they could seek refuge under the ambit of Article 104.  

 

15. Having determined that nothing more than a mere allegation of a contravention of a right 

is before the Court I determine that the Intended Appellants’ appeal is not one as of right.  

Whether the appeal raises a point of general public importance? 

 

16. In the alternative, the Intended Appellants ask the Court to exercise its discretion under 

section 23(1) of the COA Act. That section provides:  

“23. (1) An appeal shall lie to Her Majesty in Council from any 

judgment or order of the court upon appeal from the Supreme 

Court in a civil action in which the amount sought to be 

recovered by any party or the value of the property in dispute 

is of the amount of four thousand dollars or upwards, and with 

the leave of the court but subject nevertheless to such 

restrictions, limitations and conditions as may be prescribed in 

relation thereto by Her Majesty in Council, in any other 

proceedings on the Common Law, Equity, Admiralty or 

Divorce and Matrimonial sides of the jurisdiction of the 

Supreme Court.” 

 

17. They submit that “the authentication point”, addressed in grounds two and three, raised a 

point of law of general public importance. On this point the Intended Appellants submit: 

“Firstly, a document purporting to set out testimony given on 

oath is admissible if it is duly authenticated (s.14(1)(1)). 

Secondly, the relevant authentication criteria in section 14(3) 

are simple and unequivocal: the document must purport to be 

certified as the original or a true copy by one of the persons 

listed in section 14(3). Thirdly, Karen Atkinson’s affidavit 

provided the evidential foundation for the extradition request, 

it was certified by Lystra Blake, and Ms. Blake did not purport 

to be any of the persons listed in section 14(3). And fourthly, by 

reason of this simple sequence of steps, the evidence relied on 

by the Respondents to support the extradition request was not 

admissible.” 

 

18. They further submit that the point is one of general public importance because it goes to 

the root of a practice which has arisen in extradition proceedings, not only in The 

Bahamas, but throughout the Caribbean generally.  
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19. In my view, the point is not one of general public importance; it is an administrative 

matter and does not affect nor concern the public at large. In any event, the Intended 

Appellants have submitted no evidence to rebut the presumption of regularity and indeed 

they are not submitting that Ms. Blake is not qualified to authenticate the documents, 

rather their submission is that she did not say she was one of the category of persons 

outlined by the Act. I would, therefore, determine that the authentication point is not a 

point of general public importance. 

 

20. In the premises, having considered all of the grounds and arguments proposed, I find that 

these intended appeals are not as of right nor would they raise a question of law of 

general public importance, therefore, leave to appeal is refused. 

 

Should a stay be granted? 

 

21. In the event that leave was refused the Intended Appellants requested a stay of the 

Court’s order to allow them an opportunity to apply for special leave to appeal to the 

Privy Council. This issue arose recently in the case of Sheldon Moore & Gordon 

Newbold et al. In that instance, the Court (differently constituted) determined that having 

refused leave the court was functus and did not grant the stay. However, the Intended 

Appellants in the present case rely on the Privy Council decision of Reckley v Minister 

of Public Safety and Immigration and others [1995] 2 AC 491 to support their 

application for what is, in effect, a conservatory order. The following is taken from the 

headnote of the Reckley decision: 

“The petitioner was convicted of murder and sentenced to 

death in November 1990. The Court of Appeal of The Bahamas 

in 1991 dismissed his appeal against conviction and sentence. 

His application for special leave to appeal against conviction 

was dismissed by the Judicial Committee of the Privy Council 

in 1992. Since the legality of carrying out death sentences in 

The Bahamas was being challenged in other proceedings 

before the Privy Council and the Attorney-General had 

undertaken that no executions would take place before those 

proceedings had been determined, the petitioner's case was not 

referred to the Advisory Committee on the Prerogative of 

Mercy pursuant to article 92(1) of the Constitution of the 

Commonwealth of The Bahamas until April 1995, after the 

Judicial Committee had held that  it was lawful to carry out 

death sentences there. In May a warrant for the execution of 

the petitioner's sentence was issued. He applied by originating 

motion to the Supreme Court under article 28(1) of the 

Constitution of The  Bahamas for redress alleging that 
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carrying out the sentence would be unconstitutional on the 

grounds that to execute him 4 & 1/2 years after he had been 

sentenced to death would contravene his rights under article 

17, and that he should have been informed of the material 

placed before the advisory committee and allowed to make 

representations before it had tendered its advice to the 

minister. The petitioner applied for a stay of execution until 

final determination of his constitutional motion, but the judge 

refused to grant a stay and that decision was upheld by the 

Court of Appeal. 

 

On the petitioner's petition to the Judicial Committee for a 

stay of execution:- 

 

Held, adjourning the petition, that a stay of execution 

prohibiting the carrying out of a sentence of death should be 

granted pending the  determination of a constitutional motion 

which raised a real issue, even if the court from which the stay 

was sought considered that the motion was ultimately likely to 

be dismissed, but there was no automatic right to a stay even in 

death penalty cases and the court should refuse a stay if it was 

satisfied that the constitutional motion was plainly and 

obviously misconceived and bound to fail; that if a court 

refused a stay of execution of a death sentence until final 

determination of a constitutional motion it should nevertheless 

grant a short stay of a few days to enable an appeal to be 

brought against that refusal; that the allegation in the 

petitioner's motion that the delay in carrying out the death 

sentence constituted inhuman or  degrading treatment or 

punishment contrary to article 17(1) of the Constitution was 

plainly hopeless since neither the legal system nor the 

government was to blame for any delay which had occurred 

and his case had properly not been referred to the advisory 

committee until after determination of the proceedings which 

might have affected its decision; but that whether the ground 

relating to the advisory committee was arguable depended 

upon  the decision of the  Judicial Committee in another 

appeal yet to be heard; and that, accordingly, a conservatory 

order would be granted directing that the sentence of death be 

not carried out on the petitioner until seven days after the 

determination of that appeal, and further  hearing of the 

petition would be stood over until after the decision in that 

case.” 

 

22. At page 497 of the Reckley decision the Privy Council stated: 
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“…their Lordships would add a word as to the procedure to be 

adopted in cases where application is made for a stay of 

execution in a death penalty case. If the first instance judge or 

the Court of Appeal reach the view that the constitutional 

motion is so hopeless that no stay should be granted, it does not 

follow that it is inappropriate to grant a short stay to enable 

their decision to be challenged on appeal…In the view of their 

Lordships, even if a court decides in such a case not to grant a 

full stay until determination of the constitutional motion itself, 

the court should grant a short stay (a matter of days) to enable 

its decision to be tested on appeal. Execution of a death 

warrant is an uniquely irreversible process. It is neither just 

nor seemly that a man's life should depend upon whether an 

appellate court can be convened in the limited time available.” 

 

23. Ultimately, the Board: 

“…directed that a conservatory order be granted directing 

that the sentence of death be not carried out on the petitioner 

until seven days after the determination of the appeal in the 

Guerra case.” 

 

24. Unfortunately, the Court in Sheldon Moore & Gordon Newbold et al did not have the 

benefit of argument on the effect of the Reckley decision. However, while the issue in 

the Reckley case was somewhat different than the one presently under consideration, the 

case is similar with respect to its uniquely irreversible characteristics, which could render 

any appeal nugatory.  

 

25. In the premises, the Court grants a conservatory order for 14 days to allow the Intended 

Appellants the opportunity to seek special leave from the Privy Council.  

 

     ________________________________________________ 

     The Honourable Dame Anita Allen, P 

 

 

26. I agree.  

     ________________________________________________ 

     The Honourable Mr. Justice Isaacs, JA 

 

 

27. I also agree.  

     ________________________________________________ 

     The Honourable Ms. Justice Crane-Scott, JA 


