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Civil Appeal – Application to Restore – Rule 13 Court of Appeal Rules – Court of Appeal 

Act s. 11 - Interlocutory Orders – Good and Sufficient Cause  

 

Charles J. made an interlocutory order on an application by the appellant for an order that Justice 

Charles recuse herself from the hearing of the mitigation of contempt and all other matters in the 

action in the Supreme Court. Justice Charles acceded to the application and refused to make an 

order as to cost. She further ordered the matter be transferred to Justice Grant-Thompson and that 

the appellant was to appear before Justice Grant-Thompson on a specified date. Appeal No 6 of 

2019 is an application to restore the appeal against the decision of Justice Charles not to make an 

order as to costs of the recusal application. Appeal No 13 of 2019 is an application to restore an 

appeal against the order of Justice Grant-Thompson that the appellant show cause why he should 

not be held in contempt of court for failing to attend a hearing before her and also a ordered a 

bench warrant for the appellant’s arrest. Both appeals were struck out for nonappearance to settle 

the record. 

Held: appeal No 6 of 2019 dismissed. Appeal No 13 of 2019 allowed.   

The orders appealed from in both of these appeals were interlocutory orders and no leave was 

obtained by the appellant from the judge making the order, the threshold question is whether 

leave was required. If leave was required and not obtain the appeals are a nullity and there could 

be no good and sufficient cause to restore them. 

An appellant requires leave from an interlocutory order unless the order itself deprives the 

appellant of his liberty and requires him to be incarcerated or detained. The liberty of a litigant is 

not in question simply by an order requiring him to attend court. He is not by such an order being 

deprived of his liberty. The order did not require the appellant to be incarcerated or in any 

manner detained. It simply required him to attend court.  

The circumstances would be rare indeed where it would be right for the court to exercise its 

discretion not to hear a person in contempt where the purpose of his application was to appeal 

against the order for disobedience to which had put him in contempt.  
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It would be wrong to refuse to restore this appeal which seeks to challenge the findings of 

contempt made in the Court below. 

Calderon v Calderon (1992) 43 WIR 159 considered 

Gaydamak and another v UBS Bahamas Ltd and another [2006] UKPC 8 applied 

Junkanoo Estates Limited v UBS (Bahamas) Limited SCCivApp No 89 of 2015 followed 

Sky Bahamas v Southern Air SCCivApp No 221 of 2017 followed 

Vidale v Mayor, Alderman and Citizens of Port of Spain [1968]13 WIR 299 considered 

 

 

_____________________________________________________________________________________ 

JUDGMENT 

______________________________________________________________________________ 

Judgment delivered by the Honourable Sir Michael Barnett, JA: 

1. These are two applications to restore two appeals arising out of the same action in the 

Supreme Court. The appeals were struck for the non-attendance by the appellant at an 

adjourned hearing of a summons to settle the record. 

2. The first appeal, No. 6 of 2019, is an appeal from the Order of Justice Indra Charles where 

she transferred the further hearing of a matter to Justice Cheryl Grant Thompson after she 

recused herself and refused to make a costs order requested by the Appellant. I will refer to 

this as “the first appeal”. 

3. The second appeal, No 13 of 2019, is an appeal from the Order of Justice Grant-Thompson 

whereby she ordered that Appellant to show cause why he should not be held in contempt 

of court for failing to attend a hearing before her and in which order she also issued a bench 

warrant for the arrest of the appellant. I will refer to this as “the second appeal”. 

4. The Summons to settle the Record in first appeal was first heard on the 12 February, 2019 

and on the second appeal on 18 February, 2019.  

5. Neither summonses were dealt with and the Summonses adjourned to 22 February, 2019. 

Counsel for both parties attended before the Registrar on that date. The summonses were 

not heard and the summons to settle the Record adjourned to the 18 March, 2019. Counsel 

for both parties appeared on that date but the matter was not proceeded with because 

counsel for the Government parties was not present. 

6. The counsel for Nygard and the Coalition were advised by the Registrar that a new date for 

the hearing of the summons would be fixed and they would be notified.  
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7. The Registrar fixed the 3 April, 2019 as the new date.  Counsel for the Coalition appeared 

but Counsel for Nygard did not appear on that date. 

8. On the 16 April, 2019, Counsel for Nygard wrote a letter to the Registrar asking for the 

Registrar to provide him with a date for the hearing of the Summons seeking to settle the 

record of appeal in the matter. 

9. That was followed with a subsequent letter on the 26 April, 2019 wherein he referenced his 

previous letter and again requested to be provided a date for the hearing of the Summons to 

settle the record of the appeal.  

10. I pause to note that neither of those letters was copied to counsel for the Coalition and there 

were no written responses by the Registrar to those letters. 

11. On the 6
 
May, 2019 Counsel for Nygard again wrote to the Registrar referencing his 

previous letters and having visited the Registrars’ chambers on the 2 May, 2019. He set out 

that he was informed by the Registrar’s secretary that a date was set for the hearing of the 

Summons to settle the record and that as he did not appear the matter was being 

recommended to be struck out. He continued that he then spoke with the Registrar 

informing her that the date was never brought to his attention, that he had not received the 

Summons and requested that she reset the Summons down for hearing.  His letter continued 

that the registrar informed him that his office was served, rejected his request and stated 

that all of my letters will be on file for judge.  He continued he letter by stating that he 

requested all matters be considered so that the client be spared the costs of having to apply 

for restoration of his appeal.  

12. The appeals had not yet been stuck out. 

13. On 21 May, 2019 the Registrar published a Notice in the following terms: 

TAKE NOTICE that the above-mentioned Appeal has been 

dismissed by a Judge of the Court pursuant to rule 

13(1)(a)(iv)(aa) of the Court of Appeal Rules with cost to the 

Respondent to be taxed if not agreed. 

14. This Notice was received by Counsel for the Coalition on the 22 May, 2019 but Counsel 

for Nygard asserts that he did not receive the Notice at that time. 

15. However, at a hearing before Justice Bowe Darville on the 27 May, 2019, Counsel for 

Nygard was informed by Counsel for the Coalition that they had received a Notice of the 

Dismissal of the appeal. 

16. By letter dated 30 May, 2019 after having been told in open court of the dismissal of the 

appeal, Counsel for Nygard again wrote to the Registrar requesting a status report on the 
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appeal. The letter requested that the writer be provided me with a status report on the 

appeal, noting that he was given instructions from his client “to move ahead with such 

appeal”.  He requested that if the appeal “has been struck out, please notify me of the 

same without further delay so as to allow me to apply to have it restored.” 

17. In an affidavit dated 5 September, 2019 it is asserted that:  

“Within five days of receiving the said Notice to the effect that 

the Appeal was dismissed the Appellant filed his Notice of 

Motion and supporting affidavit on the 20
th

 June, 2019”.  

18. That affidavit of 20 June, 2019 asserts: 

“That the last summons for the settling of the record of the 

appeal was never received by Martin, Martin and Co., and it 

came on for hearing without this firm being contacted at all in 

the usual way when a party does not appear before the Court, 

as a result of which the appeal was struck out. 

19. The appellants now seek to restore the appeals. 

THE LAW 

20. Rule 13 of Court of Appeal Rules provide: 

“13. (1) The Registrar shall upon an appeal being filed, and with 

not less than seven days notice, summon the parties 

before him in Form 2 in Appendix A — 

(a) to settle the list of documents which shall comprise the 

record and shall — 

(i) along with the parties, endeavour to exclude from the 

record all documents (more particularly such as are 

merely formal) that are not relevant to the subject 

matter of the appeal, taking special care to avoid 

duplication of documents and unnecessary repetition 

of headings, but the documents intended to be omitted 

shall be enumerated in a list at the end of the record; 

and  

(ii)  if the Registrar or any party objects to the inclusion of 

a document on the ground that it is unnecessary or 

irrelevant and the other party nevertheless insists 

upon it being included, include the document and the 
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record shall, with a view to the subsequent adjustment 

of the costs of and incidental to the inclusion of such 

document indicate the fact that, and the party by 

whom, the inclusion of the document was objected to;  

(iii)  in the event that only the appellant is present at the 

appointed time and provided that notice has been duly 

served on the other party, settle the record as far as 

practicable; 

And (iv) in the event that - 

(aa) only the respondent is present at the appointed time; or 

(bb) neither of the parties are present at the appointed 

time, and “provided that notice has been duly served 

on all parties, certify such fact to a judge, who may 

thereupon order that the appeal stands dismissed 

either with or without costs or otherwise as the judge 

thinks fit; 

(7) The Registrar shall notify all parties in Form 3 of Appendix 

A that an appeal has been dismissed pursuant to 

paragraph 13(1)(a)(iv). 

(8) The court may, upon application, in its discretion for good 

and sufficient cause, order that an appeal dismissed 

under this rule be restored upon such terms as the 

court thinks fit.”[Emphasis Added] 

21. The issue is whether the appellant has shown “good and sufficient cause” why the appeals 

should be restored. 

22. The law with respect to applications of this kind was set out in the judgment of this court in 

Sky Bahamas v Southern Air SCCivApp No 221 of 2017. In that case an appeal was also 

struck out under Rule 13 for the nonattendance of the appellant at a summons to settle the 

record. In that case Isaacs JA writing the judgment of the court said: 

“The Law 

10. The Application to Restore the appeal is founded on Rule 

13(8) of the Rules which states: “(8) The court may, upon 

application, in its discretion/for good and sufficient cause, 

order that an appeal dismissed under this rule be restored 

upon such terms as the court thinks fit.” 
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11. Clearly, the Court has discretion on whether or not to 

order a dismissed appeal under Rule 13 be restored albeit a 

good and sufficient reason for doing so must be disclosed. In 

other words, the discretion must be exercised judicially. 

The Cases 

12. The applicant relied on the Privy Council’s decision in 

Gaydamak and another v UBS Bahamas Ltd and another [2006] 

UKPC 8, a case arising out of this jurisdiction. The facts of the 

case are significantly different but the applicant submitted that 

the principle which emerged from the case was that when 

considering an Application to Restore an appeal the Court 

ought to concern itself with three questions, to wit: a. Why did 

the litigant fail to appear? b. Whether there had been undue 

delay in seeking reinstatement? And c. Whether any other 

parties to the litigation would be prejudiced by the 

reinstatement of the proceedings?” 

13. The position of their Lordships is succinctly captured in the 

head note of the case hence I reproduce it: “Where a litigant 

applied to reinstate proceedings which had been struck out or 

dismissed for want of appearance, the court’s correct approach 

was to ask, first, why the litigant had failed to appear; second, 

whether there had been undue delay in seeking reinstatement; 

and third, whether any other parties to the litigation would be 

prejudiced by the reinstatement of proceedings. If the 

applicant was not to blame for his non-appearance, if there 

had been no undue delay in applying for reinstatement and if 

such reinstatement would cause no prejudice to other parties, 

then the court should rarely decline to order reinstatement 

solely on the ground that the applicant’s case appeared to be a 

hopeless one.”  

14. Mrs. Moxey-Lockhart submitted that the circumstances 

surrounding the application in Gaydamak differed in a 

significant respect from the present application, to wit, in 

Gaydamak Counsel for the applicant was assured by the 

Court’s deputy Registrar that the appeal would not be set 

down in the month of January; but it was unbeknownst to her 

until the day fixed for hearing when she was contacted by one 

Ms. Clarke in the Court’s registry and informed of the 
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hearing. She advised Ms. Clarke of the Deputy Registrar’s 

assurance and Ms. Clarke promised to get back to her. Ms. 

Clarke did not in fact revert to her and she did not attend the 

hearing. The next day when she contacted the registry she was 

informed that the appeal had been struck out. This is a feature 

not present in the present case under appeal. 

15. Mrs. Moxey-Lockhart referred us to Calderon v Calderon 

(1992) 43 WIR 159 where the question of what constitutes a 

good and sufficient reason was explored. The following 

appears at page 160 of the judgment; “... the restoration of an 

appeal is the result of a judicial discretion, the pre-requisite to 

the exercise of which is good and sufficient cause. Therefore, in 

order to succeed in his application for the restoration of his 

appeal, an appellant must establish (1) that there is good and 

sufficient cause for the restoration, and (2) that there are 

preponderant circumstances which should incline the court in 

the interest of justice to exercise its discretion in favour of the 

restoration.” 

16. Mr. Turnquest also relied on Dwight A. Major and Keva 

Major v The Attorney General, et al SCCrApp No. 34 of 2007 

where Ganpatsingh, JA, in an oral judgment, restored the 

Majors’ appeal after it had been struck out based on the 

Registrar’s certificate that the applicants had failed to attend 

before her for the settling of the record.  

17. The judgment mentions that in an affidavit sworn by Mr. 

Kean Smith in support of the Application to Restore that: “It 

would seem that the summons had been served at the address 

of counsel who at the time was on vacation. Due to an 

oversight, Mr. Smith has informed the court that as a result of 

lack of instructions at his chambers, he was not apprised of the 

summons and, therefore, had failed to attend on the 

Registrar.” 

18. The Court appears to have accepted this explanation as 

reasonable because the judgment continued: “The more 

important issue before us, really, is whether there is good and 

sufficient cause for the restoration of the appeal.”  
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19. By “good and sufficient” it may be gleaned that the Court 

meant prospect of success inasmuch as reference was made to a 

copy of the ruling of the trial judge and the Court’s inability to 

achieve clarity on the question before them. Ganpatsingh, JA 

stated: “In the circumstances, we are in no position to say that 

there is no good and sufficient cause why this appeal should 

not be restored. We have no idea whether the appeal has any 

merit, but that is not the issue before us today. It may be that it 

has none, but that can only be determined on a full 

consideration of the appeal on its merits.” 

20. It does not appear the Court was as overly concerned with 

the quality of the excuse for the non-attendance as they were 

about the prospect of success. However, the issue of the 

prospect of success is not the real test according to Gaydamak 

(Supra).” 

23. As the orders appealed from in both of these appeals were interlocutory orders and no leave 

was obtained by the appellant from the judge making the order, the threshold question is 

whether leave was required. If leave was required and not obtain the appeals are a nullity 

and there could be no good and sufficient cause to restore them. 

24. Section 11 of the Court of Appeal Act provides: 

“11. No appeal shall lie- 

(e) without the leave of the Supreme Court or of the court, 

from an order made with the consent of the parties or as to 

costs only where such costs are by law left to the discretion of 

the Supreme Court; 

(f) without the leave of the Supreme Court or of the court from 

any interlocutory order or interlocutory judgment made or 

given by a Justice of the Supreme Court except - 

(i) where the liberty of the subject or the custody of infants is 

in question”. 

25. The first appeal is an appeal from the interlocutory decision or order of Justice Charles on 

an application by the appellant for an order that Justice Charles recuse herself from the 

hearing of the mitigation of contempt and all other matters in the action in the Supreme 

Court which application was acceded to by Justice Charles and Justice Charles ordered  

(inter alia) that the matter be transferred to Justice Grant-Thompson and that the appellant 
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appear before Justice Grant-Thompson on Monday, the 21 day of January, 2019. The 

appellant also appeals against the decision of Justice Charles not to make an order as to 

costs of the recusal application.  

26. The appellant argues that by requiring the appellant to attend before Justice Grant- 

Thompson on the 21 January, 2019 liberty of the Appellant was in question by that 

interlocutory order and therefore no leave was required under section 11 of the Court of 

Appeal Act. 

27. I do not agree. 

28. In my judgment an appellant requires leave from an interlocutory order unless the order 

itself deprives the appellant of his liberty and requires him to be incarcerated or detained. 

The liberty of a litigant is not in question simply by an order requiring him to attend court. 

He is not by such an order being deprived of his liberty. The order of Justice Charles did 

not require the appellant to be incarcerated or in any manner detained. It simply required 

him to attend court.  

29. The interlocutory order in the first appeal required the leave of the court before an appeal 

could be brought. As this court held in Junkanoo Estates Limited v UBS (Bahamas) 

Limited SCCivApp No 89 of 2015 an appeal is a nullity if it is filed without leave and 

leave is required. (See also The White Book 1995 “Where leave to appeal is required, a 

valid notice of appeal cannot be served unless and until leave to appeal has been granted.”) 

30. In my judgment the application to restore the first appeal should be refused as the appeal is 

a nullity. 

31. As to the second appeal, which is an appeal from the order of Justice Grant Thompson, the 

appeal seeks to set aside the Order of Justice Grant-Thompson whereby she ordered: 

“1) That the Appellant is to show cause as to why he should not 

be held in contempt of court for failing to appear before the 

Court on the 28th of January, 2019, in the mitigation 

hearing being conducted at the time in the said action; and 

2) That a warrant be issued against the Appellant for failing to 

appear as aforesaid.” 

32. In my judgment, in this interlocutory order the liberty of the subject is in question. The 

judge ordered that a warrant of arrest be issued against the appellant. In the result the leave 

of the court was not required and the appeal is not a nullity. 

33. The question whether or not to restore this appeal must be considered in light of the 

jurisprudence in the Sky Bahamas case applying Gaydamak. That is to say the reason for 
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the failure which resulted in the appeal being struck out, whether there has been any undue 

delay in applying for restoration and whether restoration would prejudice the other party. 

34. The reason proffered by the appellant for nonattendance is that his lawyers were not served 

with notice of the new hearing.  He had attended all previous hearings and there was no 

reason why he would have deliberately not attended the new hearing. His affidavit states: 

“That the last summons for the settling of the record of the 

appeal was never received by Martin, Martin and Co., and it 

came on for hearing without this firm being contacted at all in 

the usual way when a party does not appear before the Court, 

as a result of which the appeal was struck out.” 

35. Clearly service of notice of the summons to settle the record is a prerequisite to striking out 

an appeal for nonattendance. Rule 13 states that the registrar shall certify the fact of the 

nonattendance to the judge “provided that notice has been duly served on all parties”. 

Presumably the Registrar and the judge were satisfied that the summons returnable on the 3 

April, 2019 was served on the appellant’s attorneys.  

36. The more likely explanation is that it was served on the appellant’s attorneys but by 

mistake or negligence not brought to the attention of the lawyer dealing with the matter.  

Having regard to the fact that the appellant’s lawyers had previously attended the earlier 

hearings and the letters in April, from the attorneys to the Deputy Registrar asking for the 

hearing date there is no reason to regard his nonattendance as contumelious. 

37. In Vidale v Mayor, Alderman and Citizens of Port Of Spain [1968]13 WIR 299, the 

Court of Appeal of Trinidad and Tobago had to consider whether the negligence or mistake 

of an appellant’s solicitor was a sufficient reason for making an application to appeal out of 

time. Fraser JA said: 

“In my judgment, a mistake of a solicitor may be a good reason 

for making an application for leave to appeal out of time and 

the court in considering the facts will have to determine 

whether in a particular case the delay was due substantially to 

the mistake and if so, whether, having regard to all the 

circumstances of the case, the court in the exercise of its 

discretion ought to make it an exception to the rule; but it is 

not to be thought that the discretion will necessarily be 

exercised in every set of facts. The reason may be good but it 

must also be substantial. Bearing in mind also that it is entirely 

in the discretion of the court to grant or refuse an extension of 

time the reason given must be examined in the light of the 

other circumstances. The length of time that has elapsed is 
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always a material factor so that although a mistake of a 

solicitor may be a contributing factor, the delay in bringing an 

appeal may not necessarily be attributable thereto; the delay 

may have continued a long time after the mistake was 

discovered or, as in this case, there may have been persistent 

and unexplained default in pleading before the mistake arose.”   

38. Like the Privy Council considered in Gaydamak, I do not regard the excuse given for the 

lawyer’s failure to attend the hearing so egregiously inadequate that the appellant should be 

driven from the judgment seat. 

39. The next issue is whether the delay in seeking the restoration of the appeal was unduly long 

thus justifying a refusal of the application to restore.  

40. The appeal was struck out on the 21 May, 2019. The Plaintiff was told of it by the lawyers 

for the Coalition by email dated 22 May, 2019 and in a court hearing on the 27 May, 2019.  

41. The appellant was not satisfied with that notification from Counsel for the Coalition as his 

lawyers had not yet heard from the Deputy Registrar in response to his letters requesting 

the status of the matter. He wrote the letter to the Registrar of 30 May, 2019 as set out 

earlier. His evidence is that the application to restore was made “within five days of 

receiving the said Notice to the effect that the appeal was dismissed”.  There is nothing 

before us to show exactly when the appellant received notice from this court that the appeal 

was dismissed. But whether it was on the 22 May, 2019 or 15 June, 2019 when the 

appellant said that it actually received the Dismissal Notice, we do not regard the delay of 

one month in making an application to restore as so unduly long as to deny the appellant 

the ability to have his appeal determined on its merits.  This is not a delay of 10 months as 

in Calderon v Calderon (1992) 43 WIR 159. In Gaydamak, the delay was 15 days and it 

was common ground that such a period of delay in applying to strike out was not undue. 

Without undermining the importance of applying to restore on a timely basis I do not 

regard the one month’s delay (if it was in fact that long) as so long as to prevent his appeal 

from being restored. 

42. On the issue of prejudice to the Coalition, the affidavit of Miss Martin on behalf of the 

Coalition simply says: 

“The Coalition would be prejudiced if the Court were to grant 

an extension of time to apply to restore the appeal as the 

Coalition will have to utilize its resources to defend a 

premature appeal; premature because the order being 

appealed is interlocutory, for which no lave to appeal has been 

obtained from the Supreme Court and this Court would 

therefore be entertaining an appeal in error.” 
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43. I have dealt with the issue of leave and the other prejudice alleged by the Coalition can be 

compensated in monetary terms. 

44. The respondent argues that the appeal should not be restored because the appellant is 

presently in contempt of court orders. In this appeal it is those findings of contempt that is 

the subject of this appeal. Indeed, the finding of contempt is still subject to further 

adjudication in the court below. 

45. In Motorola Credit Corp v Uzan [2003] EWCA Civ 752 a judge found that defendants 

had not been frank in disclosing their assets, the judge ordered them to attend court to be 

cross-examined. The defendants refused and were eventually committed for contempt. The 

defendants appealed and applied for permission to appeal where necessary against the 

refusal to discharge the freezing orders, the orders for cross-examination and their 

committals for contempt. A preliminary issue arose as to whether the Court of Appeal 

should hear any of the defendants' appeals in circumstances where they were all in 

contempt and continued to refuse to comply with the cross-examination orders. 

46. The Court of Appeal held that the circumstances would be rare indeed where it would be 

right for the court to exercise its discretion not to hear a person in contempt where the 

purpose of his application was to appeal against the order for disobedience to which had 

put him in contempt; that it would be neither logical nor appropriate to exercise that 

discretion not to hear argument directed to the reversal of the freezing order to which the 

orders for cross-examination were ancillary; and that, in all the circumstances, the 

defendants should be heard upon all of their appeals and applications that were before the 

Court. 

47. The Court said: 

“47.  The law and the nature of the court's discretion in this 

respect have not been in issue before us. The starting point is 

that to refuse to hear a party, even a contemnor, is “a strong 

thing … only to be justified by grave considerations of public 

policy. It is a step which a court will only take when the 

contempt itself impedes the course of justice and there is no 

other effective means of securing his compliance”: see per Den-

ning LJ in Hadkinson v Hadkinson [1952] P 285, 298 as 

approved by Lord Bridge of Harwich in X Ltd v Morgan-

Grampian (Publishers) Ltd [1991] 1  AC 1, 46–47, Lord Bridge 

adding by way of clarification that 

“Certainly in a case where a contemnor not only fails wilfully 

and contumaciously to comply with an order of the court but 

makes it clear that he will continue to defy the court's 
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authority if the order should be affirmed on appeal the court 

must, in my opinion, have a discretion to decline to entertain 

his appeal against the order.” 

48.  In Arab Monetary Fund v Hashim (unreported) 21 March 

1997, having referred to the position as stated in the X Ltd case  

[1991] 1  AC 1 by Lord Bridge and, in particular, by Lord 

Oliver of Aylmerton, at p 50, Lord Bingham of Cornhill CJ 

observed: 

“From those speeches it is, I think, clear that it is wrong to take 

as a starting point the proposition that the court will not hear a 

party in contempt and then to ask if the instant case falls 

within an exception to that general rule. It is preferable to ask 

whether, in the circumstances of an individual case, the 

interests of justice are best served by hearing a party in 

contempt or by refusing to do so, always bearing in mind the 

paramount importance which the court must attach to the 

prompt and unquestioning observance of court orders.” 

49.  The “general rule/exception” approach which Lord 

Bingham CJ had in mind was that articulated by Brandon LJ 

in Astro Exito Navegacion SA v Southland Enterprise Co Ltd 

[1981] 2  Lloyd's Rep 595, 602, namely: 

“that, while the general rule is that a court will not hear an 

application for his own benefit by a person in contempt unless 

and until he has first purged his contempt, there is an 

established exception to that general rule where the purpose of 

the application is to appeal against, or have set aside, on 

whatever ground or grounds, the very order disobedience of 

which has put the person concerned in contempt.” 

50.  Although more modern authority has made clear that the 

discretion of the court is free from the constraints of such a 

categorised approach, the proposition that the court will hear a 

person in contempt when the purpose of his application is to 

appeal against the order disobedience to which has put him in 

contempt, has the merit not only of good sense; it seems to us 

necessary to satisfy considerations of fairness. Whether or not 

a party is in contempt of court by refusing to obey an order 

irregularly made, or one consequent upon and/or ancillary to 
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an order so made, the circumstances will be rare indeed where 

it can be right to shut him out from arguing an appeal or 

application to appeal against that order made in due time.” 

48. In my view it would be wrong to refuse to restore this appeal which seeks to challenge the 

findings of contempt made in the Court below. 

49. The Coalition also opposes the application for restoration on the ground that the appeal has 

no real prospects of success. Without deciding the merits of the appeal, I cannot accept that 

it is unarguable that the judge was wrong to require a party to appear to show cause why he 

should not be held in contempt and in the same order issue a bench warrant for at the same 

time order his arrest. 

50. Finally on the issue of full and frank disclosure, as this is an inter partes hearing, the 

authorities relied upon by counsel for the Coalition in relation to ex parte applications are 

not particularly helpful. I accept without reservation that our system of adversarial 

litigation requires “openness transparency and honesty” but the affidavit evidence filed on 

behalf of Nygard whilst not as candid as they ought to have been do not fall in the category 

of being dishonest. 

51. This is an application to restore an appeal which was struck out because of the non-

attendance of a party at an adjourned hearing of a summons to settle the record.  In my 

judgment, the appellant has shown good and sufficient cause to have the second appeal 

restored and determined on its merits. 

 

 

__________________________________________ 

The Honourable Sir Michael Barnett, J.A. 

 

52. I agree. 

 

_________________________________________ 

The Honourable Madam Justice Crane- Scott, J.A. 

 

53. I also agree. 

 

___________________________________________ 

The Honourable Mr. Justice Jones, J.A. 


