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Criminal appeal – Manslaughter – Principles to be applied by a judge on a submission of no case to 

answer – Submission of no case to answer when the Crown’s case is wholly dependent on 

circumstantial evidence - Galbraith principles – Section 170 of the Criminal Procedure Code  

On 8 February 2013 Aaron Rolle, while in police custody, was taken into an interview room at the 

Quakoo Street Police Station for questioning with reference to certain offences, including the charge of 

escape. Following the interview Aaron Rolle died from injuries sustained while he was in police 

custody. The respondents were charged with manslaughter. However, at the close of the case for the 

prosecution the judge acceded to a no case to answer submission by the respondents and withdrew the 

case from the jury. The Attorney General now appeals the decision of the judge.  

Held: appeal allowed; decision of the learned judge set aside. Matter remitted to the Supreme Court for 

trial before another judge.   

per Longley, P (Crane-Scott, JA concurring): The crucial question was whether the harm sustained by 

the deceased and from which he died was inflicted by the respondents, and was unlawful harm. Or was 

it, as the respondents were alleging, justifiable harm used to prevent escape from lawful custody. 

Having read the ruling of the learned judge it seems clear to me that the judge was accepting that on 
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one view of the evidence, a jury might reasonably conclude from the drawing of reasonable inferences 

that the respondents acted unlawfully in inflicting harm on the deceased, allegedly to prevent his 

escape, and that they were acting in concert when they did so. Once the judge found as she did 1. there 

was a view of the evidence upon which the jury might convict if they accepted the evidence, then in 

accordance with rule 2b of Galbraith she should have held that in accordance with section 170 of the 

CPC that there was a case to answer.  

There is evidence to support a reasonable inference of guilt if the jury accepted the evidence that is 

established and draw the reasonable inference that the respondents inflicted the injuries from which the 

deceased died. 

In those circumstances, on the authority of Galbraith, the jury could have taken a view of the evidence 

that the deceased died from injuries inflicted by the respondents and there was no lawful excuse having 

regard to the nature of the injuries. They may also have acquitted if they accepted the explanation or 

had a reasonable doubt as a result of the explanation that the force used was justified, but it is precisely 

in those circumstances that Galbraith required the judge not to usurp the function of the jury but leave 

the matter to them. 

Donna Vasyli v R; R v Donna Vasyli SCCrApp. No. 255 of 2015 mentioned 

McGreevy v Director of Public Prosecutions [1973] 1 WLR 276 considered 

R v Galbraith [1981] 2 All ER 1060 applied 

R v Glen Michael Moore unreported, 20th August 1992 considered 

R v P [2007] EWCA Crim 3216 mentioned 

Regina v. Michael Newson [2002] EWCA Crim 2286 mentioned 

 

per Crane-Scott, JA: In a wholly circumstantial case, on a submission of no-case to answer the judge 

ought to have regard to the proved facts and to employ the same approach to his consideration of the 

submission as a jury would be obliged to use in evaluating the evidence. As a part of the consideration 

the judge should ask himself “whether the proved facts are such that they exclude every reasonable 

inference from them save the one sought to be drawn by the prosecution. If the proved facts do not 

exclude all other reasonable inferences then there must be a doubt whether the inference sought to be 

drawn is correct.” 

The learned judge’s analysis set out in her ruling on the no-case submission was flawed. Her ruling was 

largely based on speculation and the drawing of inferences from competing theories of the case which 

were unsupported by the proved facts. A jury is not allowed to speculate, neither is the judge.  

 

Donna Vasyli v. R ; R v. Donna Vasyli SCCrApp. No. 255 of 2015 considered 

McGreevy v Director of Public Prosecutions [1973] 1 WLR 276 considered 

Questions of Law Reserved on Acquittal (No 2) of 1993 (1993) 61 SASR 1 considered 

R v Galbraith [1981] 2 All ER 1060 applied 

R v Glen Michael Moore unreported, 20th August 1992 considered 

R v. P [2008] 2 Cr. App. R 63 considered 

DPP v Selena Varlack [2009] 4 LRC 392 considered 
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J U D G M E N T  

 

 

Judgment delivered by the Honourable Sir Hartman Longley, P: 

 

1. This appeal by the Crown brings once again into focus the application of the principles to be 

applied by a judge at the close of the case for the prosecution on a submission of no case to answer. 

 

2. Watkins CJ (Actg.) directed the jury at the close of the case for the prosecution to formally acquit 

the respondents, police officers, of the charge of manslaughter on the basis there was no evidence to 

support the charge in accordance with part 1 of the Galbraith principles. The Crown now challenges 

that ruling pursuant to section 12(1)(a) of the Court of Appeal Act on the basis that the decision is 

erroneous on a point of law. 

 

3. Undoubtedly, this was a case of circumstantial evidence. Essentially, the case for the Crown was 

that on 8 February 2013 the respondents took Aaron Rolle, who had been arrested, into an interview 

room at Southern Police Station at Quakoo Street, to interview him in connection with certain 

offenses, including the charge of escape. It emerged that the deceased had, on a previous occasion, 

escaped from that Police Station and was at large for quite some time. Following the interview, and 

later that night Aaron Rolle died from injuries which, on the evidence, could only have been 

sustained while he was in the custody of the respondents at that time. When questioned by their 

supervisor Sgt. Bain, who had observed that the interview room was in an unusual state of disarray 

with overturned desks and chairs, about what had happened in the room the respondents claimed 

that Aaron Rolle had tried to escape and they had to subdue him to prevent his escape from lawful 

custody. When Sgt. Bain entered the room Aaron Rolle was handcuffed and the windows were 

open. 

 

4. No eye witnesses gave evidence for the  Crown but the medical evidence of the injuries from which 

the deceased died was extensive and was set out in detail by the judge as follows: 

 

“15. Dr. Sands is of the view that Aaron Rolle died as a result 

of a ‘perforated jejunum and mesenteric haemorrhage due to 

blunt force trauma to the abdomen’. According to the 

Pathological Diagnosis prepared by Dr. Sands, the cause of 

Rolle’s death is listed as ‘blunt force trauma to the torso’. Dr. 

Sands describes the torso as that part of the body below the 

neck and above the legs Sands further testified that her 

findings related to the cause of death are: 

 

 contusions on the abdominal wall 

 contusions on the back 

 fractures of the left 9
th

 and 10
th

 ribs  

 perforation of the small bowel 

 perforation of the jejunum which is a segment of 

 the small bowel 
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 mesenteric haemorrhage 

 bleeding around the left kidney and pancreas 

  

Unrelated injuries to the blunt force trauma are as 

follows: 

 

 healing scrapes and bruises on both ankles 

 dried abrasions to the chest consistent with CPR  

 

16. On page 29 of the transcript of 2
nd

 May, 2018, Dr. Sands 

explains how blunt force trauma causes perforation of the 

intestines. At line 28 Dr. Sands states:  

 

‘28. ........... it is either penetrating trauma, penetrating 

blood (sic) force trauma which could be like a gunshot 

wound for example. That cause a rupture in the 

intestines. It could have penetrating trauma. Another 

way you can have blood (sic) force trauma if there is an 

increase in the pressure of the intestines. So if you are 

pressing against the intestines it will bubble up…The 

way it happens in the abdomen is when the intestines 

usually is pushed against a hard object…And so when 

the intestines or another hollow organ pushes against 

the spine from a blood (sic) force trauma to the 

abdomen you can have an increase in pressure in the 

intestines that causing it to pop which is what I believe 

happened in this case’ 

 

17. At page 30, line 21 Dr. Sands states: 

 

‘21.  .... I won’t be able to tell you how much force is 

required. It just usually sufficient force to cause the soft 

tissue to push against the hard object with enough 

energy and momentum to cause the injury.’ 

 

5. The crucial question was whether the harm sustained by the deceased and from which he died was 

inflicted by the respondents, and was unlawful harm. Or was it, as the respondents were alleging, 

justifiable harm used to prevent escape from lawful custody. 

 

6. The position of the Crown was that the officers were not to be believed having regard to the 

circumstances and the extent of the injuries suffered by the deceased and that in those 

circumstances a jury might convict them of inflicting unlawful harm on the deceased, causing his 

death. 

 

7. The learned judge gave a detailed judgment reviewing the evidence and the relevant authorities 

saying why she thought no reasonable jury properly directed would convict. She relied principally 
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upon the issue as to whether or not anyone else on the evidence could have caused the injuries and 

whether the case for the prosecution had ruled out those possibilities. 

 

8. In my judgment the learned judge fell into error. 

 

9. Section 170 of the Criminal Procedure Code (CPC) provides as follows: 

 

“170. (1) When the evidence of the witnesses for the 

prosecution has been concluded, and the statement or evidence 

(if any) of the accused person before the committing court has 

been given in evidence, the court, if it considers that there is no 

evidence that the accused or any one of several accused 

committed the offence, shall, after hearing any arguments 

which the counsel for the prosecution or the defence may 

desire to submit, record a finding of not guilty.  

 

(2) When the evidence of the witnesses for the prosecution has 

been concluded, and the statement or evidence (if any) of the 

accused person before the committing court has been given in 

evidence, the court, if it considers that there is evidence that 

the accused person, or any one or more of several accused 

persons, committed the offence, shall inform each such accused 

person of his right to address the court, either personally or by 

his counsel (if any), to give evidence on his own behalf, and to 

call witnesses in his defence, and in all cases shall require him 

or his counsel to state whether it is intended to call any 

witnesses as to fact other than the accused person himself. 

Upon being informed thereof, the judge shall record the same. 

 

(3) Any law, whether written or otherwise, procedure or 

practice that permits a person who is charged with the 

commission of a criminal offence to make an unsworn 

statement in answer to the charge is hereby abolished.” 

 

10. It is clear therefore, that in accordance with section 170(1) of the CPC where: 

 

“170. (1) … there is no evidence that the accused or any one of 

several accused committed the offence, the court shall, after 

hearing any arguments which the counsel for the prosecution 

or the defence may desire to submit, record a finding of not 

guilty.” 

 

11. On the other hand, where “there is evidence that the accused person, or any one or more of 

several accused persons, committed the offence” the court is obligated to give the defendants 

their options under section 170(2) to make a defense, if they so desire, and leave the case for the 

consideration if the jury. 

 

12. In R v Galbraith [1981] 2 All ER 1060 Lord Lane stated: 
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“How then should the judge approach a submission of 'no 

case'? (1) If there is no evidence that the crime alleged has been 

committed by the defendant, there is no difficulty. The judge 

will of course stop the case. (2) The difficulty arises where 

there is some evidence but it is of a tenuous character, for 

example because of inherent weakness or vagueness or because 

it is inconsistent with other evidence. (a) Where the judge 

comes to the conclusion that the Crown's evidence, taken at its 

highest, is such that a jury properly directed could not 

properly convict on it, it is his duty, on a submission being 

made, to stop the case. (b) Where however the Crown's 

evidence is such that its strength or weakness depends on the 

view to be taken of a witness's reliability, or other matters 

which are generally speaking within the province of the jury 

and where on one possible view of the facts there is evidence on 

which a jury could properly come to the conclusion that the 

defendant is guilty, then the judge should allow the matter to 

be tried by the jury. It follows that we think the second of the 

two schools of thought is to be preferred.” 

 

13. The learned judge, in applying Galbraith, decided there was no evidence in accordance with part 1 

and accordingly stopped the case. Part 1 of Galbraith clearly accords with section 170(1) of the 

CPC. However, it cannot be gainsaid that if the evidence falls into category 2(a) of Galbraith that 

it is “no evidence” also for the purposes of section 170(1) of the CPC. 

 

14. The case for the Crown on appeal was that the judge’s decision was inconsistent with the finding 

made in paragraph 66 and 67 of the ruling and that this was in fact a part 2(b) of Galbraith 

scenario. 

 

15. In paragraphs 66  and 67 the learned judge said:  

 

“66. In the instant case it is assumed that the jury may infer 

that the defendants caused the injuries described by Dr. Sands. 

It is assumed that the jury may infer that the defendants 

caused the injuries when they prevented Rolle from escaping. 

It is further assumed that the jury may infer that the 

defendants acted unlawfully when they prevented Rolle from 

escaping. It is also assumed that the jury may infer that the 

defendants were concerned together when they caused 

unlawful harm to Rolle.  

 

67. Having determined the inferences which are reasonably 

open for the jury to draw, I move on to consider whether a 

reasonable mind could reject any competing inferences 

consistent with the defendants' innocence and reach a 

conclusion of guilty beyond a reasonable doubt. Some of the 

competing inferences are outlined below.” 
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16. It seems clear to me that when these two paragraphs are read together the learned judge was 

accepting that on one view of the evidence, a jury might reasonably conclude from the drawing of 

reasonable inferences that the respondents acted unlawfully in inflicting harm on the deceased, 

allegedly to prevent his escape, and that they were acting in concert when they did so. 

 

17. In my judgment, once the learned judge found as she did at paragraphs 66 and 67, that there was a 

view of the evidence upon which the jury might convict if they accepted the evidence, then in 

accordance with rule 2(b) of Galbraith she should have held that in accordance with section 170 of 

the CPC that there was a case to answer. 

 

18. Limb 2(b) of Galbraith states quite clearly:  

 

“(b) Where however the Crown's evidence is such that its 

strength or weakness depends on the view to be taken of a 

witness's reliability, or other matters which are generally 

speaking within the province of the jury and where on one 

possible view of the facts there is evidence on which a jury 

could properly come to the conclusion that the defendant is 

guilty, then the judge should allow the matter to be tried by the 

jury.” 

 

19. There is evidence to support a reasonable inference of guilt if the jury accepted the evidence that is 

established and draw the reasonable inference that the respondents inflicted the injuries from which 

the deceased died. 

 

20. In those circumstances, on the authority of Galbraith, the jury could have taken a view of the 

evidence that the deceased died from injuries inflicted by the respondents and there was no lawful 

excuse having regard to the nature of the injuries. They may also have acquitted if they accepted the 

explanation or had a reasonable doubt as a result of the explanation that the force used was 

justified, but it is precisely in those circumstances that Galbraith required the judge not to usurp 

the function of the jury but leave the matter to them. 

 

21. The learned judge then went on to say: 

 

“67. …I move on to consider whether a reasonable mind could 

reject any competing inferences consistent with the defendants' 

innocence and reach a conclusion of guilty beyond a reasonable 

doubt. Some of the competing inferences are outlined below.” 

 

22. First of all, the law in this area is quite clear. McGreevy v Director of Public Prosecutions [1973] 

1 WLR 276 is clear as to the duty of a judge in a case based on circumstantial evidence. 

 

23. The headnote of the case provides:  

 

“The appellant was charged with murdering a woman in the 

room behind her shop. There was evidence of the discovery of 

the body, of the time of the discovery of the probable time of 
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death and of the state of the room. There was no doubt that the 

woman had been murdered. The appellant had previously been 

lawfully in her shop that evening and he accounted for his 

movements during a period of about ten minutes which, on the 

prosecution's case, was the relevant time by saying that he had 

returned to his home some distance away. He also gave 

evidence explaining the presence of blood stains on his 

clothing. It appeared that the deceased had been struck on the 

head with a bottle of lemonade, the contents of which spilt on 

the floor and there was evidence whether the footprints in that 

area were or were not of a size and nature that showed they 

were, or could have been made by the appellant. The trial 

involved the consideration by the jury of the evidence of over 

30 witnesses. They convicted the appellant, whose appeal was 

dismissed by the Court of Criminal Appeal in Northern 

Ireland. On appeal to the House of Lords: —  

 

Held, dismissing the appeal, that there was no misdirection in 

the summing up, since at a criminal trial with a jury, in which 

the case against the accused depended wholly or substantially 

on circumstantial evidence, there was no duty on the trial 

judge to give the jury a special direction, telling them in 

express terms that before they could find the accused guilty 

they had to be satisfied, not only that the circumstances were 

consistent with his having committed the crime but also that 

the facts proved were such as to be inconsistent with any other 

reasonable conclusion: it was sufficient for him to direct the 

jury that they had to be satisfied of the guilt of the accused 

beyond reasonable doubt.” 

 

24. Lord Morris said, at page 285:  

 

“In my view, the basic necessity before guilt of a criminal 

charge can be pronounced is that the jury are satisfied of guilt 

beyond all reasonable doubt. This is a conception that a jury 

can readily understand and by clear exposition can readily be 

made to understand. So also can a jury readily understand that 

from one piece of evidence which they accept various 

inferences might be drawn. It requires no more than ordinary 

commonsense for a jury to understand that if one suggested 

inference from an accepted piece of evidence leads to a 

conclusion of guilt and another suggested inference to a 

conclusion of innocence a jury could not on that piece of 

evidence alone be satisfied of guilt beyond all reasonable doubt 

unless they wholly rejected and excluded the latter suggestion. 

Furthermore a jury can fully understand that if the facts which 

they accept are consistent with guilt but also consistent with 

innocence they could not say that they were satisfied of guilt 
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beyond all reasonable doubt. Equally a jury can fully 

understand that if a fact which they accept is inconsistent with 

guilt or may be so they could not say that they were satisfied of 

guilt beyond all reasonable doubt.  

 

In my view, it would be undesirable to lay it down as a rule 

which would bind judges that a direction to a jury in cases 

where circumstantial evidence is the basis of the prosecution 

case must be given in some special form, provided always that 

in suitable terms it is made plain to a jury that they must not 

convict unless they are satisfied of guilt beyond all reasonable 

doubt. In the present case there were only two possible 

verdicts: one was a verdict of not guilty and the other a verdict 

of guilty. In the judgment of Lowry C.J. it is noted that during 

the course of a long summing up the learned judge had on at 

least 10 occasions warned the jury of the need to be satisfied 

beyond reasonable doubt. The issue before the jury was 

whether it was the appellant or whether it was someone else 

who killed the deceased. If the jury were satisfied beyond 

reasonable doubt that it was the appellant they must have been 

satisfied beyond reasonable doubt that it was no one else. They 

could only have been satisfied beyond reasonable doubt of the 

appellant's guilt if the evidence which they accepted led them 

irresistibly to that conclusion.” 

 

25. The pivotal issues were whether the harm from which the deceased died was inflicted by the 

respondents and was it justifiable or unlawful. 

 

26. In deciding to consider and rule out whether the jury could reject competing inferences consistent 

with the defendants’ innocence, the learned judge relied on several authorities. In particular she 

cited with approval the case of R v Glen Michael Moore unreported, 20th August 1992 which was 

referred to in the judgment of this Court (differently constituted) in Donna Vasyli v R; R v Donna 

Vasyli SCCrApp. No. 255 of 2015 by Crane-Scott, JA. At paragraph 209 of the judgment she said: 

 

"209. In R v. Glen Michael Moore, unreported, 20th August 

1992, the English Court of Criminal Appeal expressed an 

opinion on the manner in which a trial judge should approach 

his task on a no-case submission where the prosecution case is 

dependent on circumstantial evidence only. Delivering the 

decision of the Court, Steyn LJ (as he then was) stated:  

 

‘It is clear that a judge need not give any special 

direction to the jury. On the other hand the approach 

enunciated by Lord Morris is one which may be helpful 

when he considers, in a case dependent on 

circumstantial evidence only, whether a submission of 

no case to answer ought to be allowed, it may be helpful 

for the judge to address specifically the question 
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whether the proved facts are such that they exclude 

every reasonable inference from them save the one 

sought to be drawn by the prosecution. If the proved 

facts do not exclude all other reasonable inferences then 

there must be a doubt whether the inference sought to 

be drawn is correct. If the judge had approached the 

matter this way, we believe the judge would have ruled 

that there was no evidence on which a jury properly 

directed could convict’ [emphasis mine]"   

 

27. It is quite clear that Lord Steyn was not intending to distinguish or overrule McGreevy see R v. P 

[2007] EWCA Crim 3216. In fact, he was reaffirming the principles set out in McGreevy. All Lord 

Steyn was doing in Moore was to point to common sense position, not the law. What he was not 

saying and could not have been saying is that jurors are allowed to speculate in a case based on 

circumstantial evidence. What Lord Steyn specifically says is if there are proved facts which the 

jury can accept, they may acquit if they lead to that conclusion. 

 

28. Unfortunately, in my view in applying these decisions, the learned judge fell into error in 

paragraphs 68-71 of her ruling in seeking to find competing inferences not established by proved 

facts. First, again, it must be clear even applying Moore, R v P and certainly McGreevy, jurors are 

asked to draw reasonable inferences, not speculate. The case is based on circumstantial evidence 

not speculation. So before a jury is permitted to draw an inference, reasonable or otherwise, it must 

be based on evidence or the facts found. It cannot be based on speculation. 

 

29. Against that background I examine paragraphs 68-71 of the ruling, which I set out:  

 

“68. One competing inference is that Rolle may have inflicted 

the injuries on himself when he ‘launched’ in his attempt to 

escape. Due to the lack of evidence which explain the "launch" 

by Rolle, it is unreasonable for a reasonable mind to conclude 

that Rolle did not inflict the injuries to himself.  

 

69. Another competing inference is the fact that the defendants 

may very well have had contact with parts of Rolle’s body 

other than his intestines. In the absence of evidence to explain 

the areas of Rolle's body that the defendants had physical 

contact with when they ‘subdued’ him, it is unreasonable for a 

reasonable mind to conclude that the defendants must to (sic) 

have had contact with Rolle's abdomen and that they were 

responsible for the injuries that led to his death.  

 

70. Another competing inference is that several persons had 

access to and contact with Rolle during the 24 hours [l]eading 

up to his death. In  the absence of evidence to explain the 

circumstances pertaining to Rolle leaving his cell on several 

occasions on the night of 8
th

 February, 2013, it is unreasonable 

for a reasonable mind to conclude that the defendants must 

have caused the injuries that led to Rolle’s death.  
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71. I am also of the view that it is unreasonable to find that a 

reasonable mind can conclude that the defendants are the only 

persons who had the opportunity to inflict the injuries 

described by Dr. Sands during the 24 hour period immediately 

prior to his death. Dr. Sands in her Report stated that the 

cause of Rolle”s death is ‘blunt force trauma to the torso’. While 

giving evidence Dr. Sands described the torso as ‘that part of 

the body below the neck and above the legs’. The evidence from 

witnesses McKenzie and McClure indicates that both Officers 

performed compressions between Rolle’s neck and legs. This 

too, is a competing inference. 

 

30. As regards paragraph 68, there is no evidence that the injuries suffered by Rolle were self-inflicted. 

On the medical evidence, if accepted, he was battered and brutalised. That is the only reasonable 

inference that can be drawing on the evidence. To invite a jury to find that his injuries may have 

been self-inflicted is to invite speculation. There is no basis in law for that. Jurors are told 

repeatedly not to speculate. See Regina v. Michael Newson [2002] EWCA Crim 2286. 

 

31. As far as paragraphs 69, 70 and 71 are concerned they are connected. To the extent that the matters 

referred to in these passages are listed as competing inferences, it seems to me the learned judge 

would be inviting the jury to speculate and draw unreasonable inferences.  

 

32. The only question is whether the respondents on the evidence are guilty of the offence with which 

they are charged. As far as these three paragraphs are concerned, there is not one shred of evidence 

that Rolle was subjected to  any violence of any kind  at any  time when he was in police custody 

other than when he was in the custody of the two respondents in the interview room. The 

suggestion that he may have suffered the injuries by CPR only needs to be stated to be rejected on 

the evidence because by the time CPR was administered Rolle was most likely already dead, having 

regard to the time line given by the doctor. Further, the injuries were not post mortem. To my mind, 

in those circumstances the only reasonable inference permissible is that Rolle suffered his injuries 

while in the custody of the respondents and was heard to complain of pain only after he had left the 

interview room with the respondents. Any other inference about where he may have suffered 

injuries is entirely speculative and there are no facts established from his encounter with anyone 

else at the station that would allow for the drawing of a reasonable inference that the deceased was 

subjected to the kind of violence that could have caused the injuries he suffered and from which he 

died. 

 

33. What Lord Steyn said in Moore is that the competing inference must lead to a finding of innocence 

based on facts and reasonable inferences or evidence not speculation. There is no fact or evidence 

to suggest that Rolle suffered injury or was subject to violence other that when he was in the 

presence of the respondents. Any other suggestion of violence or possible violence or opportunity 

to have suffered harm is entirely speculative. Lord Steyn’s words were:  

 

“it may be helpful for the judge to address specifically the 

question whether the proved facts are such that they exclude 

every reasonable inference from them save the one sought to be 

drawn by the prosecution. If the proved facts do not exclude all 
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other reasonable inferences then there must be a doubt 

whether the inference sought to be drawn is correct.” 

 

34. Proved facts must be distinguished from speculation. 

 

35. McGreevy is quite clear. There is no duty to tell jurors that they must eliminate all competing 

inferences of innocence before they convict. Of course if the evidence/facts - not speculation - 

which they accept indicate innocence as well as guilt then they acquit. It is not the law that 

competing inference of guilt must be ruled out before the jury can convict. That the jury must be 

satisfied of guilt beyond reasonable doubt is the law. Jurors are never asked to speculate. What 

Lord Steyn said is a common sense way of analysing evidence to determine guilt or innocence. The 

jury cannot be asked to speculate. 

 

36. In my judgment, there is no doubt on the evidence that the deceased could only have sustained the 

injuries from which he died while he was in the custody of the respondents on the 8th in the 

interview room. Their explanation that he tried to escape and had to be subdued was at best self-

serving. A reasonable jury properly directed may have taken the view that they did not believe or 

accept the self-serving explanation. 

 

37. The notion that because the deceased was in the custody of others and could have sustained the 

injuries on those occasions was entirely speculative.  

 

38. Therefore, the only question was whether a jury, properly directed, could have convicted them of 

the offense having regard to the injuries suffered by the deceased. They may have acquitted if they 

believed the explanation but if they rejected it they could properly have convicted. 

 

39. There was no burden on the prosecution to disprove that the injuries could not have happened then. 

See McGreevy. There was simply no evidence that anything untoward happened to the deceased 

while he was in anyone custody other than the respondents. 

 

40. In those circumstances on the authority of Galbraith the jury could have taken a view of the 

evidence that the deceased died from injuries inflicted by the respondents and there was no lawful 

excuse having regard to the nature of the injuries. They may also have acquitted if they accepted the 

explanation or had a reasonable doubt as a result of the explanation, but it is precisely in those 

circumstances that Galbraith required the judge not to usurp the function of the jury but leave the 

matter to them. 

 

41. In my judgment the judge usurped the function of the jury and fell into error as a matter of law by 

misapplying the authorities. I would, therefore, allow the appeal and set aside the decision of the 

learned judge and remit the matter to the Supreme Court for trial before another judge. 

 

   

      ____________________________________________ 

      The Honourable Sir Hartman Longley, P 

 

42. I agree.  

      ____________________________________________ 

      The Honourable Sir Michael Barnett, JA (Actg.) 
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Judgment delivered by the Honourable Madam Justice Crane-Scott, JA: 

 

43. I have read in draft, the judgment of the learned President, Sir Hartman, who for the reasons stated 

proposes that the learned trial judge’s decision to direct the acquittal of the respondents be set aside 

and that the matter be remitted to the Supreme Court for trial before another judge. While I agree 

with much of what the learned President has said, I wish to add the following brief comments to 

clarify my own understanding of the discussion located between paragraphs 22 through 28 of the 

draft. 

 

44. In McGreevy v Director of Public Prosecutions [1973] 1 WLR 276 and R v Glen Michael 

Moore unreported, 20th August 1992, the House of Lords and the English Court of Criminal 

Appeal respectively, were in each case considering the correctness of the trial judge’s directions to 

the jury in a situation where the prosecution case was completely dependent upon circumstantial 

evidence. As Sir Hartman correctly observes, in Glen Michael Moore, Steyn L.J. (as he then was) 

reaffirmed the principle enunciated by the House in McGreevy that a trial judge need not give any 

special direction to the jury in a case wholly based on circumstantial evidence and that it was 

sufficient to direct the jury that they had to be satisfied of the accused’s guilt beyond reasonable 

doubt. 

 

45. However, in Steyn L.J.’s further observations in the passage extracted at paragraph 26 of the draft, 

Steyn L.J. went on to suggest that in cases where a judge is considering a submission of no-case in 

a wholly circumstantial case, it may be helpful for the judge to approach the task in the same 

commonsense manner discussed by Lord Morris in McGreevy as a jury would be directed to 

approach such a case, asking him/herself in addition the following question, namely: 

 

“…whether the proved facts are such that they exclude every 

reasonable inference from them save the one sought to be 

drawn by the prosecution. If the proved facts do not exclude all 

other reasonable inferences then there must be a doubt 

whether the inference sought to be drawn is correct.”  

 

46. Most respectfully, I do not agree with Sir Hartman’s statement at paragraph 27 of the draft that: 

“[all] Steyn L.J. was doing in Moore was to point to common sense position, not the law.” As I 

see it, in Moore, what the English Court of Criminal Appeal was doing was stating that in a wholly 

circumstantial case, if the judge were to have regard to the proved facts and to employ the same 

approach (outlined by Lord Morris in McGreevy) to his consideration of the no-case submission as 

a jury would be obliged to use in evaluating the evidence (while at the same time asking himself the 

above question) the judge would have upheld the no-case submission and ruled that there was no 

evidence on which a jury properly directed could convict.  

 

47. While the approach is obviously a commonsense one, it also, in my view, accords with the law and 

the views expressed in decided cases as to the approach to be employed by a trial judge who is 

faced with the task of considering a no-case submission in a case which is wholly dependent on 

circumstantial evidence. See for example: DPP v Selena Varlack [2009] 4 LRC 392 approving a 

passage found at page 5 of Questions of Law Reserved on Acquittal (No 2) of 1993 (1993) 61 

SASR 1; R v. P [2008] 2 Cr. App. R 63; and paragraphs 206 through 210 of my decision in Donna 

Vasyli v. R ; R v. Donna Vasyli SCCrApp. No. 255 of 2015.  
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48. For greater clarity, I have extracted from my judgment in Vasyli excerpts from a number of decided 

cases which are consistent with what is not only the commonsense approach advocated by Steyn LJ 

in Moore, but the current state of the law as to the approach of a judge to a submission of no-case 

to answer in those situations where the case is a wholly circumstantial one. As a close reading of 

the excerpts will confirm the Galbraith principles remain intact and are equally applicable in cases 

concerned with the drawing of inferences. What these cases provide is additional guidance to 

judges as to how they may approach the task of assessing the sufficiency of evidence when 

considering a no-case submission in cases which are wholly dependent on circumstantial evidence. 

 

“206. In 2008, in Director of Public Prosecutions v. Selena 

Varlack, [2009] 4 LRC 392, the Privy Council considered the 

operation of the Galbraith principles to those situations where 

(as here) the case for the prosecution is circumstantial. 

Delivering the Board’s decision, Lord Carswell, stated at 

paragraph 21:  

 

‘21. The basic rule in deciding on a submission of no 

case at the end of the evidence adduced by the 

prosecution is that the judge should not withdraw the 

case if a reasonable jury properly directed could on that 

evidence find the charge in question proved beyond 

reasonable doubt. The canonical statement of the law, 

as quoted above, is to be found in the judgment of Lord 

Lane CJ in R v. Galbraith [1981] 2 All ER 1060 at 1062. 

That decision concerned the weight which could 

properly be attached to testimony relied upon by the 

Crown as implicating the defendant, but the underlying 

principle, that the assessment of the strength of the 

evidence should be left to the jury rather than being 

undertaken by the judge, is equally applicable in cases 

such as the present, concerned with the drawing of 

inferences.’ 

 

207. At paragraph 22 of the judgment, the Board considered 

what should be the correct approach of a trial judge when 

considering a submission of no-case in a circumstantial case. 

Their Lordships adopted with approval a passage found at 

page 5 of the judgment of the Supreme Court of Southern 

Australia in Questions of Law Reserved on Acquittal (No 2 of 

1993) (1993) 61 SASR 1. The passage which their Lordships 

endorsed reads as follows:  

 

‘…it is not the function of the judge in considering a 

submission of no-case to choose between inferences 

which are reasonably open to the jury. He must decide 

upon the basis that the jury will draw such of the 

inferences which are reasonably open, as are favourable 

to the prosecution. It is not his concern that any verdict 
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of guilty might be set aside by the Court of Criminal 

Appeal as unsafe. Neither is it any part of his function 

to decide whether any possible hypotheses consistent 

with innocence are reasonably open on the 

evidence…He is only concerned with whether a 

reasonable mind could reach a conclusion of guilty 

beyond reasonable doubt and therefore exclude any 

competing hypothesis as not reasonably open on the 

evidence…I would re-state the principles, in summary 

form, as follows: If there is direct evidence which is 

capable of proving the charge, there is a case to answer 

no matter how weak or tenuous the judge might 

consider such evidence to be. If the case depends upon 

circumstantial evidence, and that evidence, if accepted, 

is capable of producing in a reasonable mind a 

conclusion of guilt beyond reasonable doubt and thus is 

capable of causing a reasonable mind to exclude any 

competing hypothesis as unreasonable, there is a case to 

answer. There is no case to answer only if the evidence 

is not capable in law of supporting a conviction. In a 

circumstantial case that implies that even if all the 

evidence for the prosecution were accepted and all 

inferences most favourable to the prosecution which are 

reasonably open were drawn, a reasonable mind could 

not reach a conclusion of guilt beyond reasonable 

doubt, or to put it another way, could not exclude all 

hypotheses consistent with innocence, as not reasonably 

open on the evidence.’ [emphasis mine] 

 

… 

 

210. In 2008, in the case of R v. P [2008] 2 Cr App R 68 (cited 

by Mrs. Montgomery) the Court of Criminal Appeal, applying 

the test in McGreevy and referring to Moore, advocated the 

following approach in cases where a judge is considering a no-

case 66 submission in a circumstantial case. Delivering the 

judgment of the Court, in R v. P, Thomas L J stated:  

 

‘…the correct approach is to look at the circumstantial 

evidence in the round and ask the question, no doubt 

employing the various tests that are suggested in some 

of the authorities, and ask the simple question, looking 

at all this evidence and treating it with the appropriate 

care and scrutinizing it properly, is there a case on 

which a jury properly directed could convict?’” 

 

49. Apart from the foregoing clarification as to my understanding of the full import of Steyn L.J.’s 

observations in Moore, I completely agree with Sir Hartman’s conclusion that in this case, the 
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learned judge’s analysis set out in her ruling on the no-case submission was flawed. Her ruling was, 

as he correctly demonstrates, largely based on speculation and the drawing of inferences from 

competing theories of the case which were unsupported by the proved facts. A jury is not allowed 

to speculate, neither is the judge. The appeal must be allowed.   

 

 

 

 

      ____________________________________________ 

      The Honourable Madam Justice Crane-Scott, JA 

 

 

       


