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***************************************************************************** 

Criminal Appeal – Extension of Time- Appeal against Conviction – Armed Robbery- 

Possession of Firearm 

 

On the 31
st
 of May, 2012 a robbery occurred at the Scotia Bank Ltd located in Stella Maris, Long 

Island. Several individuals were present at the Bank when two masked men armed with shot guns 

and wearing hooded jackets entered the establishment demanding cash. The men discharged several 

shots within the Bank causing damage to the building and escaped with cash. The appellant and his 

co-accused were subsequently arrested. The appellant was charged, convicted and sentenced to 25 

years in respect of the armed robbery, 15 years regarding possession of a firearm with intent to 

endanger life and 5 years for causing damage. He seeks leave to appeal out of time against his 

convictions. 

 

Held: application for an extension of time dismissed; delay is inordinate and the appeal has no 

prospect of success. 

 

The issue was one of fact for the judge as the trier of the facts and the law on the voir dire. As so 

often happens on a voir dire to determine the admissibility of an alleged confession, the sole issue 

was whether or not the confessions were made voluntarily and without oppression. That is 

undoubtedly a question of fact for the judge.  

 

Having found the allegation of police brutality not credible she was entitled to accept the evidence 

of the prosecution witnesses, reject the evidence of the appellant and his witness and find as a fact 

that the alleged confessions were made voluntarily. The judge weighed the evidence and her finding 

is not so unreasonable that we should interfere. 
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Having exercised her discretion to refuse a further adjournment and directing the appellant to close 

its case, the question is should we interfere? The judge was obviously exercising her undoubted 

discretion to grant or refuse an adjournment. The principle is that the discretion exercised by a 

lower court is not to be interfered with or disregarded unless the lower court had disregarded some 

relevant principle of law, had acted in bad faith or arbitrarily or took into account some irrelevant 

consideration. 

 

What the appellant has to show is that judge erred in law by ignoring certain relevant considerations 

of law or fact or took into consideration irrelevant law or fact or exercised her discretion in a way 

no reasonable tribunal armed with the relevant law and mindful of its duty to act judicially would. 

 

AG v Omar Chisolm MCCrApp No. 303 of 2014    mentioned 

COP v Omar Blackwood, MCCrApp No.150 of 2015   applied 

R v Durante (1972) 1 WLR 1612  mentioned 

Kendon Brown v Regina SCCrApp. No 19 of 2006       applied 

R v Electricity North West Ltd [2018] EWCA Crim 1944   applied 

R v Neocleous [2017] SASCFC 162     mentioned 

 

 

                JUDGMENT 

______________________________________________________________________________ 

 
 

Judgment delivered by the Honourable Sir Hartman Longley, P: 
 

1. This is an application for leave to appeal out of time against convictions for armed robbery, 

possession of firearm with intent to endanger life and causing damage. 

 

Facts: 

 

2. The case for the prosecution essentially was that on the 31st May 2012 the appellant and another 

being concerned together did rob Scotia Bank Long Island while carrying firearms.  

 

3. It is undisputed that on the day in question, two armed and masked men entered Scotia Bank in 

Long Island and robbed two employees of a large sum of money.  Marked notes were placed 

among the stolen money taken by the robbers, who made good their escape. The appellant was 

arrested and cautioned on the 4
th

 June, 2012, after being brought to the George Town Police 

station in Exuma by his lawyer, Milton Cox.  

 

4. According to police officers, the appellant during the interviewed admitted in a record of 

interview and in a cautioned statement that he did rob the bank along with another. The 

confessions were challenged at the trial but the learned judge found that they were taken 

voluntarily and admitted them into evidence. The prosecution also alleged that the appellant 

paid some of the marked money to Mr. Milton Cox for his fees and Mr. Milton Cox later turned 

it over to police officers at a hotel in Exuma. Mr. Cox denied the allegation but the money was 

later identified by bank employees as part of the bait money stolen in the robbery. 

 

5. At the time of the alleged offense the appellant was living in Exuma and it was the case for the 

prosecution that the appellant stole a boat and went to Long Island to commit the armed robbery 

and then returned by boat to Exuma. His defense was an alibi. He maintained that he drives 

persons by boat to Long Island for the Regatta and that is what he was doing that day. 

https://1.next.westlaw.com/Document/Icf3d5a70e08b11e7974e986ccd1458f5/View/FullText.html?listSource=Search&navigationPath=Search%2fv1%2fresults%2fnavigation%2fi0ad62aef00000167950958b35e82bcdc%3fNav%3dINTERNATIONAL-CASES%26navQualifier%3dI1dec5f10a08911e28578f7ccc38dcbee%26listQualifier%3dI1dec5f10a08911e28578f7ccc38dcbee%26fragmentIdentifier%3dIcf3d5a70e08b11e7974e986ccd1458f5%26startIndex%3d1%26contextData%3d%2528sc.Search%2529%26transitionType%3dSearchItem&list=INTERNATIONAL-CASES&rank=2&listPageSource=2f81bd21dc1b0a81a1cdfcb5b2e2ab3d&originationContext=docHeader&contextData=(sc.Search)&transitionType=Document&needToInjectTerms=False&enableBestPortion=True&docSource=9e67cb1a79164edaa768998f76844899
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6. The appellant and his co-accused were both convicted on the 4
th

 August, 2016 of different 

offenses. The appellant was convicted of two counts of armed robbery, one count of possession 

of firearm with intent to endanger life and causing damage. His co-accused was acquitted of the 

two counts of armed robbery, but was convicted of three counts of possession of firearm with 

intent to endanger life and one count of causing damage.   

 

The Application for leave to appeal out of time 

 

7. The guiding principles are well known.  Several factors affect whether or not an application for 

leave to appeal is granted. They are as follows: 

 

1. The length of the delay 

2. The reason for the delay 

3. The prospects of success; and 

4. The prejudice to the respondent.( see AG v Omar Chisolm MCCrApp No. 303 of 2014) 

 

8. The notice of appeal was filed on 5
th

 December, 2016. However, the application for an 

extension of time was not made until 4
th

 December, 2018.  

 

9. In COP v Omar Blackwood, MCCrApp No.150 of 2015,  this court decided that time does not 

stop running until the application for an extension of time is actually made. And so 

notwithstanding an apparent intent to appeal the convictions from as early as the 5
th

 December, 

2016 the actual application was not made until almost 24 months later on 4
th

 December, 2018, a 

very long period of time and represented one reason why counsel for the Crown objects to the 

application. 

 

10. Nevertheless, the issue which dominated the hearing is that which normally does so in these 

cases i.e. the prospects of success. And for that we look to the appeal itself and the grounds the 

applicant wished to advance. 

 

The Appeal 

 

11. Several grounds are posited in the Notice of Appeal. They are the following: 

 

1. The learned judge erred in law as by allowing the 

record of interview and cautioned statement of the 

appellant to be entered as evidence in the proceedings. 

 

2. The learned judge erred in law by directing the 

appellant to close his case  

 

3. The convictions are unsafe as the verdicts are 

inconsistent. 
 

Ground 1- The learned judge erred in law as by allowing the record of interview and 

cautioned statement of the appellant to be entered as evidence in the proceedings 

 

12. The case for the prosecution was that the appellant, when interviewed by police officers 

following his arrest on the charges the subject of the appeal, made confessions of his 

involvement in the offenses in both a record of Interview and in his cautioned statement. 
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13. Once the prosecution sought leave to adduce the confession in evidence the appellant objected 

and a voir dire ensued. The judge ruled that the confessions were taken voluntarily and admitted 

both documents into evidence. 

 

14. The appellant now challenges the decision of the judge to admit the alleged confessions 

contained in the record of interview and the cautioned statement. 

 

15. First, the appellant contends that his constitutional rights were violated, as he was denied the 

right to have his lawyer present when he was interviewed by the police, prior to making the 

alleged confessions. He claims he was beaten to give the confessions contained in the record of 

interview and the cautioned statement. It is a matter of some significance that he was brought 

into police custody by his lawyer at the time Mr. Milton Cox. 

 

16. However, when he was asked if he wanted a lawyer present he reportedly said he did not need 

an attorney. According to both officers Ambrose Knowles and Sterling Knowles the appellant 

said “Sterling, (a reference to officer Sterling Knowles) I ga tell you what happened”. The judge 

obviously believed that evidence and the evidence of the prosecution witnesses that the 

appellant had not been beaten as he alleged and nor was he denied a right to have his lawyer 

present. 

 

17. The issue was one of fact for the judge as a trier of the facts and the law on the voir dire. As so 

often happens on a voir dire to determine the admissibility of an alleged confession, the sole 

issue was whether or not the confessions were made voluntarily and without oppression. That is 

undoubtedly a question of fact for the judge. In this case the appellant also claimed that he had 

been denied his right to see and have his lawyer present. These were all serious allegation which 

if true would have resulted in the rejection of both documents/confessions for it would have 

meant that the prosecution had not discharged its burden to proof the voluntariness of the 

alleged confessions beyond a reasonable doubt. 

 

18. The learned judge however, resolved both issues in favor of the prosecution and admitted them 

into evidence finding they were made voluntarily, without oppression and that the appellant had 

not been denied the right to see and have his lawyer present. 

 

19. Having found the allegation of police brutality not credible she was entitled to accept the 

evidence of the prosecution witnesses, reject the evidence of the appellant and his witness and 

find as a fact that the alleged confessions were made voluntarily. 

 

20. While there was force in the appellant’s argument that he had been taken to the police station by 

his lawyer who had left his number, the evidence which the judge accepted was that the 

appellant knowing and being familiar with one of the police officer’s involved in the 

investigation waived his right to have an attorney present, which he was entitled to do, and 

voluntarily revealed his role in the armed robbery voluntarily. Additionally, the officer who it 

was alleged had received his lawyer’s number said he did not receive that until after the 

confession was made. Again that was an issue for the judge. 

 

21. The judge weighed the evidence and her finding is not so unreasonable that we should interfere. 

 

22. The principle is that where a judge has had an opportunity of seeing and hearing the witnesses, 

an appellate court should not interfere unless error is shown or the finding is so unreasonable 

that no reasonable tribunal would have made it. 
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23. The onus is on the appellant to demonstrate that the judge has acted unreasonably. I am not 

satisfied that the appellant has discharged the onus of showing the unreasonableness of the 

decision to admit the confession as having been made voluntarily and without oppression, or 

that he was denied his right to have an attorney present. On the contrary in the circumstances 

and having regard to the evidence the decision is eminently reasonable. It was the appellant’s 

words and that of his witness against that of the police officers and the medical persons, whose 

evidence did not support the grave allegations of police brutality. There was nothing to support 

the grave allegations made by the appellant. In fact there was some inconsistency between the 

appellant and his witness. While the evidence uncontroverted was that the appellant knew  

police officer Sterling Knowles very well for quite sometime and in the circumstances elected to 

waive his right to have an attorney present 

. 

24. I have not seen anything to indicate the judge did not take into account all relevant 

considerations or took into account irrelevant consideration in arriving at her decision to admit 

the alleged confessions into evidence. 

 

25. We do not approach a challenge to fact on the basis that we might have made a different 

decision. I fear that is what we are being urged to do. 

 

26. I see no reason to interfere with the decision of the learned judge; hence, I would reject ground 

one. 

 

Ground 2- The learned judge erred in law by directing the appellant to close his case  

 

27. It is alleged that the judge erred in directing the appellant to close his case. The gravamen of the 

complaint here is that the judge denied the appellant an opportunity of calling his lawyer as a 

witness in the main trial. The lawyer had given evidence in the voir dire. 

 

28. The issue arises in this way. At the close of the case for the prosecution the appellant gave 

evidence in his defense and he had indicated when put to his election that he wanted to call his 

lawyer, Mr. Milton Cox, who had given evidence in the voir dire. 

 

29. Counsel for the appellant advised the court that Mr. Cox was ill at the time and unable to attend 

court, but counsel advised the court that he would contact the witness with a view to having him 

appear the next day, which was the 28
th

 July, 2018. 

 

30. The appellant completed his evidence on the 28
th

 July, 2016, which was a Thursday. Upon his 

application for an adjournment to get his witness to give evidence, the court was advised that 

counsel had spoken to Mr. Cox, who had been notified of the need for him to give evidence on 

behalf of the appellant, and was advised that his witness was out of the jurisdiction and would 

not be available until the following Sunday i.e. 31
st
 July, 2016. Since the following Monday was 

a holiday the next business day was the following Tuesday, 2
nd

 August, 2016. 

 

31. The court acceded to the application for an adjournment for the defense to get its witness to 

court for the Tuesday morning. 

 

32. On Tuesday morning the court was advised that the witness was at a doctor due to an 

unspecified illness, but that he would be available at 2:30pm that day. Accordingly, another 

application was made for an adjournment until 2:30pm Tuesday. The matter was then stood 

down until the 2:30 pm to secure the witnesses’ attendance for the hearing that afternoon. 
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33. At the time of the application counsel did not give the court the details of the reason for the 

witness’ absence or being at the doctor’s office or the reason why he could not attend the court 

on Tuesday morning. 

 

34. When the court reconvened at 3pm Tuesday afternoon, the court was advised by Counsel for the 

appellant that the witness was still unavailable and a further adjournment was sought. No reason 

for the witnesses’ unavailability was given. Counsel for the appellant then requested that, 

notwithstanding the witnesses willingness to give evidence, a subpoena be issued to ensure the 

witnesses attendance at court. He therefore requested that a subpoena be issued requiring the 

witness to attend court the following morning which was Wednesday 3
rd

 August, 2016. 

 

35. At this point the Crown objected to a further adjournment; but despite their objection, the matter 

was further adjourned to the Wednesday morning to have the witness attend to give evidence on 

behalf of the appellant and the judge confirmed that the subpoena would issue as requested and 

that counsel for the appellant could wait for it so that it could be taken to Cable beach police 

station for service upon the witness. 

 

36. On the following morning, Wednesday 3
rd

 August, 2016, the witness did not appear despite the 

issue of the subpoena, which it seems, was not served. Counsel for the appellant advised the 

court that having spoken to the witness he was in Exuma, apparently for a case. Counsel sought 

a further adjournment until the next day. The crown objected. 

 

37. The court then refused the request for a further adjournment to secure the witnesses attendance 

and advised counsel to close his case and proceed to addresses. 

 

38. Against that background the appellant contends that the judge erred in failing to grant one more 

adjournment to secure the witnesses attendance and that his constitutional right to a fair hearing 

had been denied.  

 

39. Several points need to be made. 

 

40. First, the lawyer was a witness in the case. He gave evidence in the voir dire on the 4
th

 July, 

2016, and according to counsel for the appellant, he knew he was wanted to give evidence in the 

main trial and failed inexplicably to attend.  

 

41. Second, he could have given his evidence in any form, for example, his evidence from the voir 

dire could have been read to the jury. 

 

42. He had given evidence in the voir dire on the 4
th

 July, 2016 and the issue of him receiving the 

bait money and turning it over to the police was raised and he denied it. That was not really an 

issue for the voir dire , but would have loomed large in the main trial before the jury. A denial 

may not have had the impact in the main trial that it did in the voir dire since it was clear that 

the witness from the bank had identified the money as the bait money and on the evidence of the 

prosecution bait money had been given to the robber who fitted the description of the appellant. 

 

43. There was, therefore, no question that the money which the police turned over to Scotia was part 

of the money taken in the armed robbery. The bank confirmed it. The police say the appellant’s 

lawyer provided it to them sometime after he had turned in the appellant. 
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44. Who would the jury have believed? The lawyer for the appellant who had allegedly confessed 

or the police? 

 

45. That must have been an issue that suggested strongly that the lawyer was not desirous of giving 

evidence on behalf of the appellant and may have been either a hostile witness or a witness who 

might torpedo the appellant’s case since the jury may have believed that his lawyer had obtained 

the bait money from the appellant, his client. 

 

46. Further, the account given by the appellant to his lawyer of the alleged beating differed in some 

respects and in one respect could not be reconciled with the medical evidence that no injuries 

were found on the appellant. 

 

47. Much has been made of the fact that the appellant had asked for one last time to get his lawyer 

to come and give evidence, since the judge had granted the Crown a number of adjournments 

during the trial.  

 

48. We know that a subpoena was issued to secure the witnesses attendance but why it was not 

served or if it was not served we do not know. We know that the lawyer knowing he was wanted 

to give evidence left Nassau and went to Exuma instead of coming into the court to give 

evidence. But that is not the issue the judge ought to have addressed when advised that the 

subpoena had not been served. Counsel's willingness to come is irrelevant. The appellant 

wanted Mr. Cox as a witness for the Defence, and all efforts to secure his attendance should 

have been made. 

 

49. Notwithstanding this omission by the judge, I am satisfied that no injustice has been visited 

upon the appellant by Mr. Cox not coming as a witness because on my observations in 

paragraphs 41 through 45 above, Counsel's testimony would have undermined the appellant's 

defence.  

 

50. I therefore dismiss ground two. 

 

Ground 3- The convictions are unsafe as the verdicts are inconsistent 

 

51. The appellant alleges that the convictions are unsafe because they are inconsistent. 

 

52. There is some force in the argument. 

 

53. However, it is clear that there is a sound evidential basis for the convictions of the appellant for 

the offenses of armed robbery, possession of firearm with intent to endanger life and causing 

damage. 

 

54. In acquitting the appellant of the other two counts of firearm possession charges with intent to 

endanger life, the question of intent must have exercised the minds of the jury and the acquittals 

may be explained on that basis. 

 

55. However, the acquittal of the co-accused on the charges of armed robbery is hard to explain. 

There is no logical explanation for the verdicts of not guilty of the co -accused. 

 

56. However that does not mean an automatic acquittal or quashing of the guilty verdicts. 
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57. The appellant relies on the case of R v Durante (1972) 1 WLR 1612 but the law and 

jurisprudence in this area has advanced and progressed since that decision.  

 

58. Counsel for the respondent has referred to the case of Kendon Brown v Regina SCCrApp. No 

19 of 2006. There this court differently constituted said at paragraph: 40: 

 

“In Regina v Drury (1972) 56 Cr. App. R. 104, the Criminal 

Division of the Court of Appeal in England, held that, “There 

is no general rule that the mere fact that a jury has returned 

inconsistent verdicts on counts in an indictment means that the 

Court of Appeal is obliged ex necessitate to quash the 

convictions.” Their Lordships went on to say, at page 105, that, 

“There are cases, which in our view can arise when it would be 

proper for this Court to say that, notwithstanding the 

inconsistency, the conviction or convictions must stand. It all 

depends on the facts of the case.” (Emphasis added). See also R 

v Andrews Weatherfoil, Ltd. and Others (1972) 56 Cr. App. R 

31, and R v Kevin McCluskey (1994) 98 Cr. App. R. 216. 41. 

From our examination of all the authorities cited to us as well 

as those referred to in Delano Donahue Clarke v Regina 

(Criminal Appeal No. 29 of 2002) on the issue of inconsistent 

verdicts, we are to consider whether the verdicts of guilty of 

manslaughter and guilty of attempted murder, on the totality 

of the evidence in the case are so inconsistent with each other 

that they ought not to be allowed to stand. 42. Applying the 

principle from the authorities in this case, to the evidence in 

this case and in light of the directions of the trial judge on the 

issue of specific intent in both the murder and the attempted 

murder charges, it does not appear to us that the jury was 

confused or adopted a wrong approach in its consideration of 

the evidence. The jury was told that they must consider the 

evidence in relation to each count in the information separately 

and arrive at their verdicts separately in relation to each count 

as well as each accused person. We find nothing to indicate 

that the jury failed to follow directions given to them. Grounds 

3, 4 and 5 therefore fail.”  
 

59. I would also refer to the recent case of the UK Court of Appeal in R v Electricity North West 

Ltd [2018] EWCA Crim 1944 where the position in Kendon Hall v Regina was echoed and 

the jurisprudence extended. 

 

60. There the court said:  

 

“Ground 2 

 

35. There is, at least to some degree, an overlap between the 

arguments on the first and second ground. 

 

36. We have approached the second ground on the basis set out 

below in the light of the guidance provided by the decision of 

this court in R v. Fanning and others [2016] EWCA Crim 

https://www.lexisnexis.com/uk/legal/search/enhRunRemoteLink.do?linkInfo=F%23GB%23EWCACRIM%23sel1%252016%25year%252016%25page%25550%25&A=0.8064575703158625&backKey=20_T28163910492&service=citation&ersKey=23_T28163910480&langcountry=GB
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550, [2016] 1 WLR 4175 at [2]. However, we should make it 

clear that what we say is not to be understood as providing a 

synthesis of that case beyond what we consider necessary for 

the purposes of the appeal present appeal.  

 

37.  The first question is whether the conviction is supported 

by the evidence; see Fanning at [2]. Notwithstanding Mr. 

Cooper's submissions, we are satisfied that there was a proper 

evidential basis for the conviction on count 2: namely, that the 

planning was deficient in that there was no MEWP readily 

available for the entirety of the work. 

 

38. If the conviction is supported by the evidence, an appellant 

who seeks to persuade this court that the jury has returned 

inconsistent verdicts  must satisfy it that the two (or in this case 

three) verdicts cannot stand together, in the sense that no 

reasonable jury which had applied its mind properly to the 

facts in the case could have arrived at the conclusion that they 

did, and that the verdicts are so inconsistent as to demand the 

interference by an appellate court, see R v. Stone (unrep), R 

v. Durante [1972] 1 WLR 1612 at 1617 and Fanning at [8] and 

[21]. The burden of showing that a verdict cannot stand is on 

the appellant, see Fanning at [24]. 

  

39.  Although further elaboration of these points is discouraged 

in Fanning at [22], we would add two further points by 

reference to cases referred to in Fanning, which go to explain 

an appellate court's reluctance to engage in over-analysis of, or 

second guessing, a jury's verdicts. 

 

40.     First, where a jury has been directed (as were the jury in 

the present case) that the facts are for them and that they 

should consider the charges separately without any obligation 

to decide all counts in the same way, and that they should not 

convict unless they are sure, it would be anomalous to hold 

that they have returned irrational or inconsistent 

verdicts  because they take a judge's direction at face value and 

gave effect to it, see Lord Bingham CJ in the judgment of this 

court in R v. W (Martyn) (unreported), cited in Fanning at [29]. 

As Lord Bingham explained: … the jury is not a precise 

instrument. It delivers its decision ordinarily in one or two 

words; it gives no reasons; it provides no explanation. While 

jurors ordinarily listen with obvious attentiveness to judicial 

directions, no one can be sure what they make of those 

directions in the course of their deliberations. It may be that, if 

their processes were subjected to logical analysis, flaws would 

be found. If, however, a flawless process of reasoning were 

required, a jury would be a strange body from which to 

require it. 

  

41.  Second, while we do not suggest that this is what happened 

https://www.lexisnexis.com/uk/legal/search/enhRunRemoteLink.do?linkInfo=F%23GB%23EWCACRIM%23sel1%252016%25year%252016%25page%25550%25&A=0.8064575703158625&backKey=20_T28163910492&service=citation&ersKey=23_T28163910480&langcountry=GB
https://www.lexisnexis.com/uk/legal/search/enhRunRemoteLink.do?linkInfo=F%23GB%23WLR%23sel1%252016%25vol%251%25year%252016%25page%254175%25sel2%251%25&A=0.28630214874484006&backKey=20_T28163910492&service=citation&ersKey=23_T28163910480&langcountry=GB
https://www.lexisnexis.com/uk/legal/search/enhRunRemoteLink.do?linkInfo=F%23GB%23WLR%23sel1%251972%25vol%251%25tpage%251617%25year%251972%25page%251612%25sel2%251%25&A=0.9025006969155986&backKey=20_T28163910492&service=citation&ersKey=23_T28163910480&langcountry=GB
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in the present case, in MacKenzie v. The Queen (1996) 190 CLR 

348, 366-368, the High Court of Australia referred to the 

'ameliorative' approach of juries and cited with approval the 

observations of the Supreme Court of South Australia in R 

v. Kirkman (1987) 44 SASR 591 and 593: Sometimes it appears 

to a jury that, although a number of counts have been alleged 

against an accused person, and have been technically proved, 

justice is sufficiently met by convicting him of less than the full 

number. See also Fanning at [11] and [16]. 

  

42. In conclusion on this point, although we accept that the 

conviction on count 2 must have been based on the narrow 

evidential foundation set out by the Judge, we do not accept 

that there was no, or insufficient, factual basis, nor that the 

conviction on count 2 was inconsistent with the verdicts on 

counts 1 and 3 such as to call for interference by this court. 

  

43. Accordingly, we dismiss the appeal against conviction.” 
 

61. These cases demonstrate the immense hurdle an appellant faces if he wishes the court to set 

aside a verdict that is otherwise sound on the basis that it is inconsistent with a verdict of 

acquittal. These cases also show that unlike Durante, an important consideration for the 

appellate court is whether the jury was directed that the facts are for them and to consider the  

case for and against each accused separately and to return separate verdict that did not have be 

identical. 

 

62. Counsel for the crown pointed out that that is exactly what was done in this case. And that is 

what was done in R v Electricity. The judge directed the jury to consider each case separately 

which they apparently did. 

 

63.  Having done that in this case we are not obliged to set aside the verdicts because of apparent 

inconsistency. 

 

Can the verdicts stand? 
 

64. There is no doubt that the convictions of the appellant for armed robbery, possession of firearm 

with intent and causing damage are all supported. There is a clear evidential basis to support 

them. 

 

65. The appellant contends that the verdicts of not guilty of the firearm possession offenses are also 

inconsistent with the guilty verdicts. 

 

66. I do not agree. It seems to me that the mens rea for the two firearm possession offenses are 

probably what separates them from the other offences. And those charges were laid with 

specific particularity to two individuals in the bank The jury may well have believed that the 

proof of intent to endanger the life that was particularised in the charge was not established. 

 

67. However, in regard to the two acquittals for armed robbery of the second defendant it is more 

difficult to explain them. On the face of it is true that there was one important distinction 

between the two cases, in that the bait money appear to have been in the possession of the 

appellant since his lawyer reportedly turned it over to the police and the evidence seems to 
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establish that the money was given to the shorter of the two men and that was the appellant. 

Further, the appellant was apparently the only person who was identified. 

 

68. But that is probably not enough to explain the inconsistency. 

 

69. However, there is one piece of evidence we haven’t had sight of and that is the surveillance tape 

of the alleged robbery. The jury saw it and there may well have been something on it that 

swayed them. 

 

70. In any event, the judge made clear that the jury was to give separate consideration to each of the 

defendants’ cases and they need not have been the same. 

 

71. At page 1057 lines 7-16 the judge said: 

 

“Madam Foreperson members of the jury you heard me state 

in the summation that you are required to consider the case for 

and against each of the defendants, deliberate upon and come 

to a conclusion as to the innocence or guilt of the defendants 

with respect to one or more of the charges. A separate verdict 

must be brought by you in respect of each count and against 

each defendant and they do not necessarily have to be the 

same. It is a matter for you.” 

 

72. Earlier at page 960 she had said:  

 

“You are the judges of the facts. As I indicated no one can 

usurp that function from you. It is your and yours alone.” 

 

73. This is the principle the court has said in Kendon Brown v R and in R v Electricity that may 

explain why the court is no longer obliged to set aside the verdict because of inconsistency. It 

cannot be said that the jury did not follow the direction of the judge. 

 

 “There are cases, which in our view can arise when it would be 

proper for this Court to say that, notwithstanding the 

inconsistency, the conviction or convictions must stand. It all 

depends on the facts of the case.” 
 

74. In a recent Australian case, R v Neocleous in the Supreme Court of South Australia December 

5, 2017 [2017] SASCFC 162 the Chief Justice  made some comments which are apropos and to 

which I would make brief mention. In commenting on this issue of inconsistent verdicts, 

Kourakis CJ stated: 

 

“I agree with the reasons given by Doyle J save in one respect. 

Notwithstanding the comprehensive analysis essayed by Doyle 

J, I adhere to the view I expressed in R v R, GJ [2009] SASC 

371 (08 December 2009) on the legal significance of a jury not 

reaching a verdict.  2 I doubt that it will ever be necessary to 

finally determine the question arising out of the slightly 

divergent lines of authority; nonetheless, I make the following 

interrelated observations. 3  First, a failure to reach a verdict is 

just that. It means that the jury, as an institution, has yet to 

https://1.next.westlaw.com/Document/Icf3d5a70e08b11e7974e986ccd1458f5/View/FullText.html?listSource=Search&navigationPath=Search%2fv1%2fresults%2fnavigation%2fi0ad62aef00000167950958b35e82bcdc%3fNav%3dINTERNATIONAL-CASES%26navQualifier%3dI1dec5f10a08911e28578f7ccc38dcbee%26listQualifier%3dI1dec5f10a08911e28578f7ccc38dcbee%26fragmentIdentifier%3dIcf3d5a70e08b11e7974e986ccd1458f5%26startIndex%3d1%26contextData%3d%2528sc.Search%2529%26transitionType%3dSearchItem&list=INTERNATIONAL-CASES&rank=2&listPageSource=2f81bd21dc1b0a81a1cdfcb5b2e2ab3d&originationContext=docHeader&contextData=(sc.Search)&transitionType=Document&needToInjectTerms=False&enableBestPortion=True&docSource=9e67cb1a79164edaa768998f76844899
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reach a decision in the time allowed. 4 Secondly, setting aside a 

jury verdict of guilty, when there is sufficient evidence to 

support it, on the ground that it is inconsistent with a verdict of 

not guilty on another charge in the same trial is an exceptional 

derogation from the constitutional role of the jury as the 

tribunal of fact in the common law criminal trial. The 

justifications for doing so are to correct illogicality and to 

guard against impermissible compromise. The experience of 

criminal trial judges is that the combined experience, insight 

and knowledge of 12 members of the community renders the 

jury a very intelligent institution. Inconsistent verdicts are 

more likely to be the product of compromise than illogicality.” 

 

75. The circumstances are a little different but the comments are apropos. 

 

76. For this reason the third ground fails. 

 

77. In all the circumstances I would dismiss the application for an extension of time as the delay is 

inordinate and it has no prospects of success in my judgment. 

 

 

 

 

_____________________________________ 
 The Honorable Sir Hartman Longley, P 

 

 

 

                                                                         _____________________________________ 
       The Honorable Mr. Justice Isaacs, JA 

 

 

 

                                                                         _____________________________________ 
  The Honorable Mr. Justice Evans, JA (Ag) 

 


