
COMMONWEALTH OF THE BAHAMAS 

IN THE COURT OF APPEAL 

SCCrApp No. 162 of 2016 

 

BETWEEN 

THORNE EDWARDS 

Applicant 

AND 

 

REGINA 

Respondent 

BEFORE:                     The Honourable Sir Hartman Longley, President 

The Honourable Sir Michael Barnett, JA (Actg) 

The Honourable Mr. Justice Evans, JA (Actg) 

             

APPEARANCES:        Mr. Geoffrey Farquharson, Counsel for the Appellant 

Mr. Roger Thompson, with Ms. Erica Duncombe, Counsel for the 

Respondent  

              

DATES:                        11 November 2016; 17 April 2018; 7 June 2018; 25 June 2018;  

2 October 2018 

 

**************************************************** 

 

Criminal Appeal - Appeal against Conviction - Appeal against Sentence- Murder- Armed 

Robbery- Section 11 Criminal Evidence (Witness Anonymity) Act- Section 189 of the Criminal 

Procedure Code 

 

On Thursday, 24th October, 2013 Mr. Kurt McCartney was robbed at gunpoint of his Hummer 

SUV. He was shot during the robbery and died. A person who wished to remain anonymous 

informed the police that he saw the incident. He was given the code name AB under which to 

give evidence. The police arrested the appellant and charged him and four co-accused with the 
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murder of Mr. McCartney. At the trial, the prosecution called witnesses including AB who gave 

evidence of the murder and robbery whilst screened off from the jury. The appellant was 

convicted and appeal his conviction and sentence. 

Held: Appeal allowed; order that the matter be remitted to the Supreme Court for a re-trial as 

soon as possible. 

The transcript of the proceedings makes it quite clear that the witness AB was in fact screened so 

that the members of the jury were unable to see him while he gave his evidence. 

We readily accept that it is not proper for a defendant to sit back, recognising that an irregularity 

has occurred and do nothing about it waiting until he gets convicted to raise the point in the court 

of Appeal and then ask for the conviction to be set aside on the basis of irregularity and object to 

a new trial and seek the imprimatur of the Court of Appeal. However, it is clear from the proviso 

to section 189 that whereas there is a requirement that objections to irregular conduct be taken at 

trial this court retains the ability to entertain an appeal based on allegations of the occurrence of 

those irregularities. This court then retains the ability to ensure that justice is done by 

determining whether there has been a material irregularity such as to warrant the verdict of the 

jury being set aside. 

In examining the circumstances of the present case it is evident that all parties were aware of the 

irregularity in that all relevant persons knew that the witness AB was screened from the Court 

and the Jury. The trial judge referred to it in his summation to the jury and was clearly aware of 

the situation. We must presume that the trial judge was also aware that this screening was 

prohibited by section 11(4) of the Criminal Evidence (Witness Anonymity) Act, 2011. It was 

therefore his duty to ensure that the proceedings were conducted in accordance with the law. 

In the circumstances of this case we find that the learned trial judge fell into error when he 

permitted the witness AB to give evidence while fully screened. The members of the jury were 

deprived of the opportunity to observe his demeanor so as to assist with their assessment of his 

credibility. In this case where the case against the appellant turned on the evidence of AB this 

was crucial. In the absence of any other evidence against the appellant the credibility of AB was 

the main issue to be determined by the Jury.  
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In this regard as in Colebrooke’s case we find that the Judge's decision to allow AB to testify 

out of sight of himself and the jury amounted to a material irregularity substantially affecting the 

merits of the case particularly since total concealment did not accord with the order that he had 

made and was inconsistent with section 11(4) of the Witness Anonymity Act.  In these 

circumstances it is not possible for us to find that the verdict of the jury was safe as their verdict 

may well have been different had they been able to observe the witness as he gave his evidence. 

It follows that the error in this case was a source of prejudice to the appellant. Further in 

allowing the witness to be screened the trial judge acted in a manner prohibited by law and the 

appellant could not be said to have received a fair trial. 

 

Attorney General v Leroy Smith aka “SHADDY” SCCrApp No. 95 of 2014 followed 

Bruce Colebrooke v Regina SCCrimApp No. 151 of 2015 followed 

Delancy v The Attorney General SCCrimApp No. 19 of 2012 mentioned 

Grant v The Queen (Jamaica) [2006] UKPC 2 considered 

Jerome Bethell v Regina SCCrimApp No. 19 of 2013 mentioned 

Nestor Maritime S.A v Sea Anchor Shipping Co. Ltd [2012] EWHC 996 (Comm) considered 

Reid v R (1978) 27 WIR 254 considered 

Sterling v DPP (1945) 30 Cr. App. R. 40 considered 

 

______________________________________________________________________________ 

JUDGMENT 

______________________________________________________________________________ 

Judgment delivered by the Honourable Justice Evans, JA (Actg): 

BACKGROUND 

1. The appellant, along with his four (4) co-accused, was charged with the offences of 

Murder, contrary to section 290(2)(c)(i) and 291(1)(a) of the Penal Code, Chapter 84, and 

Armed Robbery, contrary to section 339(2) of the Penal Code, Chapter 84. The particulars 

being that on Thursday, 24th October, 2013, the appellant and his co-accused, while at 

New Providence and being concerned together, murdered Kurt McCartney and, while 
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being armed with offensive instruments, to wit, firearms, robbed Kurt McCartney of a 

Hummer SUV. 

2. Following a trial, the appellant was convicted of both offences. Same was, subsequently, 

sentenced to forty-five (45) years for the offence of Murder and twenty (20) years for the 

offence of Armed Robbery on the 21 June, 2016. 

3. On the 13
th

 July, 2016, the appellant filed a “Notice of Appeal” which was out of time so 

after hearing an application for an extension of time we granted the same on the 7
th

 June 

2018. The substantive hearing of the appeal took place on the 25
th

 July 2018 and after 

hearing submissions we reserved our decision to a date to be announced. 

 

THE APPEAL 

4. The grounds on which the appellant relied were as follows: 

“GROUNDS OF APPEAL 

(i) That under all the circumstances of the case, the verdict was 

unsafe and unsatisfactory. 

(ii) That evidence was wrongly rejected or inadmissible evidence 

was wrongly admitted. 

(iii) That the verdict was unreasonable or could not be supported 

having regard to the evidence. 

(iv) That some specific illegality or irregularity, other than 

hereinbefore mentioned, substantially affecting the merits of the 

case was committed in the course of the trial. 

(v) That the sentence passed was based on a wrong principle of law. 

(vi) That the sentence passed was unduly severe 

(vii) And that the sentence imposed by the Court was unduly harsh 

in the circumstances of the offences and the Appellant and 

likely to bring the system of justice into disrepute”. 
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DISCUSSION AND RESOLUTION 

5. After giving this matter our full consideration we determined for the reasons which follow 

that this appeal should be allowed but in the interest of justice we order that the appellant 

be retried as soon as possible. 

6. Although the appellant filed several grounds of appeal we determined that there was one 

central issue affecting the safety of the conviction and thus we determined that Grounds 1, 

2, 3 and 4 could be conflated and dealt with together. 

7. It was common ground between the parties that the only evidence connecting the appellant 

to the crimes for which he was convicted was that of an anonymous witness known as 

“AB”. Mr. Geoffrey Farquharson counsel for the appellant raised several issues with 

respect to this evidence but the most fundamental was the assertion that the evidence of AB 

was taken in circumstances which were contrary to section 11 (4) of the Criminal Evidence 

(Witness Anonymity) Act, 2011. 

8. It is useful to set out the provisions of section 11 of the aforesaid Act in full to enable the 

best understanding of the same. The section provides as follows: 

“11. Witness anonymity order. 

(1) A court may make a witness anonymity order to ensure that the 

identity of the witness is not disclosed in or in connection with the 

criminal proceedings. 

(2) The measures that may be required to be taken in relation to a 

witness to which a witness anonymity order applies, include 

measures for securing one or more of the following — 

(a) the witness's name and other identifying details may be — 

(i) withheld; or 

(ii) removed from material disclosed to any party to the 

proceedings; 

(b)  that the witness may use a pseudonym; 
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(c) that the witness is not asked questions of any specified 

description that may lead to his identification; 

(d)   that the witness is screened to any specified extent; or 

(e) that the witness's voice is subjected to modulation to any 

specified extent. 

(3) Subsection (2) does not affect the generality of subsection (1). 

(4) Nothing in this section authorises the court to require — 

(a) the witness to be screened to such an extent that the witness 

cannot be seen by — 

(i) the magistrate, the judge or other members of the court, if 

any; or 

(ii) the jury, if there is one; 

(b) the witness's voice to be modulated to such an extent that the 

witness's natural voice cannot be heard by any of the persons 

within paragraphs (a) (i) and (ii). 

(5) In this section “specified” refers to such specifications as may be 

detailed in the witness anonymity order concerned”. 

9. The transcript of the proceedings makes it quite clear that the witness AB was in fact 

screened so that the members of the jury were unable to see him while he gave his 

evidence. During the course of his summation to the jury the learned judge made the 

following comments at page 970 of the record: 

“You would appreciate that AB didn’t take the stand. He gave his 

evidence on a television from behind the screen. This was done 

because AB was classified as an anonymous witness. So bear in mind 

that you did not have the opportunity to see his demeanor while he 

gave his evidence. It was done this way and it was designed this way to 

enable AB to be more at ease when he gives his evidence. It is not 
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intended to prejudice the evidence which he gave. The fact that the 

evidence has been so given must not in any way be considered by you 

as prejudicial to the accused. You can’t hold it against the accused 

persons, because he gave evidence from behind the screen”.  

10. Mr. Farquharson submits that this was a fatal error which renders the conviction unsafe as 

the evidence of AB was obtained in an illegal or irregular manner. He further submits that 

as there was no evidence other than that of AB which implicates the appellant this is not a 

proper case for the application of the proviso. He therefore asks that the appeal be allowed 

and the conviction and sentence be set aside. 

 

THE LEGAL FRAMEWORK 

11. It has been the practice and requirement for many years that witnesses in the Bahamas 

appear before the Courts to give evidence. In civil matters witnesses are able to provide 

affidavits and unless they are required for cross-examination may not be required to attend. 

However, in criminal trials it has been the practice to require the witnesses to attend take 

the oath be sworn or affirmed and then provide their evidence. 

12. In recent years Parliament has seen fit to make adjustments to this tradition by enacting the 

Evidence (Amendment) Act, 2011 (“the live Television Link Act”) which allows witnesses 

with the leave of the Court to now give evidence by video link thus obviating the need for 

them to appear in Court. Section 66 of the Evidence Act also allows statements of 

witnesses who have died or cannot be located to be admitted into evidence in appropriate 

circumstances. With the increase in concerns relative to witness tampering and intimidation 

Parliament has enacted the Criminal Evidence (Witness Anonymity) Act in 2011. This Act 

makes provision for the Court in appropriate circumstances to make a witness anonymity 

order on terms as set out in section 11 as noted above. 

13. This Court differently constituted in the case of Attorney General v Leroy Smith aka  

“SHADDY” SCCrApp No.95 of 2014 up held the constitutionality of the anonymity 

provisions and with specific reference to section 11 stated as follows: 
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“36. Section 11(2) sets out the measures any one or more of which may 

be imposed in the order. They include: the witness’s name and 

identifying details may be-withheld or removed from the material 

disclosed to any party in the proceedings; the witness may use a 

pseudonym; that the witness is not asked questions of any specific 

description that may lead to his identification; that the witness is 

screened to any specific extent, or the witness’s voice may be 

modulated. 

37. By section 11(4) the Court cannot require the witness to be 

screened to such an extent the witness cannot be seen by the 

magistrate, the judge or other members of the court (if any) or the 

jury if there is one. Nor can the court authorize the witness’s voice to 

be modulated to such an extent that his natural voice cannot be heard 

by any one of those parties. However, the section does not state that 

the court cannot make an order such that the witness is so screened 

that he cannot be seen by the defendant or the defendant’s legal 

representative, or the gallery, or his voice so modulated that his 

natural voice cannot be heard by the defendant or the defendant’s 

legal representative or the gallery.” 

14. These provisions were again considered in the case of Bruce Colebrooke v Regina 

SCCrimApp No. 151 of 2015. In that case the appellant like in our case was convicted of 

murder. During the trial a witness Alpha, pursuant to the Criminal Evidence (Witness 

Anonymity) Act, 2011 gave evidence without any of the participants in the trial having 

sight of him. The appellant challenged, amongst other things, the judge’s order, allowing 

witness Alpha to give evidence in this manner. This court differently constituted allowed 

the Appeal and ordered that the conviction and sentence be set aside and the matter was 

remitted to Supreme Court for retrial.  

15. Isaacs, JA in delivering the decision of the Court had these instructive comments: 

“24. Subsection 11(4) of the Act restricts the Court from ordering or 

otherwise requiring “that the witness be screened to such an extent 
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that the witness cannot be seen by” the Judge, other members of 

the court or the jury. As this Court, differently constituted, 

observed in Attorney general v Leroy Smith a.k.a. “Shaddy” and 

Tony Smith a.k.a. “Jamal” SCCrApp No. 95 of 2014 at paragraph 

37: 

“By section 11(4) the court cannot require the witness to 

be screened to such an extent that the witness cannot be 

seen by the magistrate, the judge or other members of 

the court (if any) or the jury if there is one.” 

25. It must be remembered that the jury will be required to assess the 

truthfulness or otherwise of a witness from the demeanour of such 

witness while he testifies. Thus, it is crucial that the jury have the 

opportunity to observe the witness as he gives his evidence. The 

ability to observe witnesses is a critical part of a jury trial although 

it is not always the case that they are afforded that opportunity, for 

example, where a witness may be unavailable through death or 

illness and the deposition of the witness is tendered in evidence 

pursuant to section 168(1) of the Criminal Procedure Code Act 

(“CPC”). 

26. The ability to conceal the identity of a witness from a defendant has 

been allowed by statute. It is an incursion into the accepted practice 

of witnesses giving their evidence before the judge, jury, Counsel, 

the defendant and the general public. Thus, any conditions put in 

place by Parliament ostensibly to ensure fairness to the accused 

while allowing a deviation from the accepted procedure should be 

strictly observed by the Court. Inasmuch as a party must be able to 

ask questions of a witness which go to the witness' credit, it is an 

important part of such questioning to see how the witness reacts to 

the various questions posed, for example, does he flinch or get 

fidgety when a particular line of questioning is pursued. 
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27. It must be borne in mind that the power to order that a witness 

testify anonymously goes contrary to the normal procedure 

whereby a witness' identity is known to all of the participants in the 

trial. That enables the opposing side to question the witness on any 

possible animus or interest the witness may have which motivates 

the evidence given so the jury can properly evaluate the quality and 

reliability of the evidence. 

28. The Judge's decision to allow Alpha to testify out of sight of herself 

and the jury amounted to a material irregularity substantially 

affecting the merits of the case particularly since total concealment 

did not accord with the order that she had made. 

29. I have considered what the effect of this irregularity should mean 

to the outcome of this appeal, that is, should the conviction be 

quashed and the sentence set aside and a) a verdict of acquittal 

entered on the record; or b) a retrial ordered; or c) should the 

appeal be dismissed and the Court employ the proviso to section 13 

of the Court of Appeal Act. 

30. I have concluded that option b) is the appropriate course to be 

followed in this case because the error which occurred was due to 

the Judge failing to abide by the terms of the Act. In such 

circumstances it is desirable that the guilt or innocence of the 

appellant be determined by a jury of his peers in a trial properly 

conducted in accordance with the law”. 

16. Mr. Farqharson invited us to follow the position established in Colebrooke save that he 

sought to argue that we should not in the circumstances of this case order a retrial. Mr. 

Rodger Thompson for the respondent sought to persuade us that the court in Colebrooke 

“took a wrong turn” and that we ought to set it right in this case. He submitted that: 

“in applying the Literal approach to this legislation by giving the 

words in section 11 subsection 4 of the Criminal Evidence (Witness 
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Anonymity) Act, 2011 their plain and ordinary meaning. It is clear 

that although the statute had not authorise the screening of a witness 

from the jury, it did not prohibited or restricted the judge from 

exercising his discretion to screen an anonymous witness from the 

jury. Which means that a judge have a discretion to do so”. (SIC) 

17. With due respect to counsel this submission is totally misconceived. The effect of section 

11(4) is clearly to prohibit the screening of witnesses from the court and the jury. It is 

obvious therefore that where a course of action is expressly prohibited by the Act the judge 

can have no discretion to do otherwise unless some exceptions are established by statute. 

There is in our view nothing in the Act that creates any exceptions to the clear prohibition 

on screening witnesses from the jury.  

18. Interestingly, Mr. Thompson in his written submissions sets out the rationale for the 

provisions of the Anonymity Act. He submitted that,  

“it was the intention of Parliament in The Bahamas when it passed 

the Witness Anonymity Act to preserve the integrity of the judicial 

process; to ensure a fair trial for the Accused; and to protect the 

witnesses in matters involving grave offences such as Murder, an 

offence of which the Applicant is charged”.  

This in our view is exactly what the Act does as all three elements are present. Section 

11(1) - (3) provides for the protection of the witnesses whereas the fairness to the accused 

is secured by section 11(4). The balancing of these two competing concerns is what ensures 

the integrity of the process.  

19. An issue which was not raised in Colebrooke’s case was the fact that no objection was 

taken by the appellant at trial below to the fact that the witness AB was screened from the 

jury. In this regard we had occasion to review the provisions of section 189 of the Criminal 

Procedure Code (“ the CPC”) which is in the following terms:- 

“189.  The proper time for making objections at a trial on the grounds 

of improper admission or rejection of evidence, or any 
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irregularity or informality in the proceedings (other than defects 

in the information) shall be as follows — 

(a)   if the objection is to admission or rejection of evidence, at the 

time of such admission or rejection; 

(b)  if the irregularity or informality occurs before the verdict, 

objection shall be made before verdict; 

(c)   if the irregularity or informality occurs in the giving of the 

verdict or at any time before sentence is pronounced, the 

objection shall be made before sentence is pronounced, and the 

court shall so far as possible correct any irregularity or 

informality which occurs in the proceedings and may direct the 

trial to be recommenced, for this purpose, at any stage before the 

verdict is given:  

Provided that nothing in this section shall be construed as being 

in derogation of any powers conferred upon the Court of Appeal 

to entertain any appeal in the exercise of its criminal jurisdiction 

under the Court of Appeal Act”. [Our emphasis] 

20. We readily accept that it is not proper for a defendant to sit back, recognising that an 

irregularity has occurred and do nothing about it waiting until he gets convicted to raise the 

point in the Court of Appeal and then ask for the conviction to be set aside on the basis of 

irregularity and object to a new trial and seek the imprimatur of the Court of Appeal. 

However, it is clear from the Proviso to section 189 ‘CPC’ that whereas there is a 

requirement that objections to irregular conduct be taken at trial this court retains the ability 

to entertain an appeal based on allegations of the occurrence of those irregularities. This 

court then retains the ability to ensure that justice is done by determining whether there has 

been a material irregularity such as to warrant the verdict of the jury being set aside. 

21. There are likely to be three situations: (1) when an accused is not represented by counsel 

and an irregularity occurs, and no objection is taken because he does not know better. (2) 

He is represented by counsel and does not take the objection either for reasons of strategy 
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or some other nebulous reason. (3) He is represented by counsel who due to negligence 

fails to protect his client against the irregular conduct. It is therefore important that the 

court as far as is possible determine whether there is a reasonable explanation for his 

failure to object. 

22. The reason may be apparent from the face of the record or the appellant may put forward 

some explanation as to why no objection was taken. It seems to us therefore that in a case 

like this the question becomes for the appellate court: (i) Has the appellant suffered any 

injustice as a result of this irregularity and should his failure to object be a factor that 

operates to his disadvantage when the court considers its options as to how to dispose of 

the appeal?  

23. In the case of Nestor Maritime S.A v Sea Anchor Shipping Co. Ltd [2012] EWHC 996 

(Comm) Mr. Justice Eder at paragraph 10 observed as follows: 

“It follows that where a party knows of a serious irregularity but 

takes a deliberate decision to continue to take part in the proceedings 

without objection and takes the point only after losing the arbitration, 

such party will generally be precluded from raising such irregularity 

at that later stage. As stated by Cooke J in Thyssen Canada: 

“Moreover, the expression “continues to take part in 

the proceedings” in section 73 is broadly worded and is 

designed to ensure that a party who believes he has 

grounds for objecting on the basis of serious 

irregularity should raise that objection as soon as he is, 

or reasonably ought to be, aware of it. He is not 

permitted to allow the proceedings to continue without 

alerting the Tribunal and the other party to a serious 

irregularity, which, in his view, renders the whole 

arbitral process invalid. As Moore-Bick J points out, 

this is not only to avoid a waste of time and expense but 

is based upon a more fundamental point of fairness and 

justice. It cannot be right for a party to participate in 
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proceedings, which he believes to be fundamentally 

irregular, with the intention of taking advantage of any 

decision in his favour, whilst keeping up his sleeve an 

objection to an irregularity, which he will only produce 

in the event of an unfavourable decision.” 

24. In examining the circumstances of the present case it is evident that all parties were aware 

of the irregularity in that all relevant persons knew that the witness AB was screened from 

the Court and the Jury. The trial judge referred to it in his summation to the jury and was 

clearly aware of the situation. We must presume that the trial judge was also aware that this 

screening was prohibited by section 11(4) of the Criminal Evidence (Witness Anonymity) 

Act, 2011. It was therefore his duty to ensure that the proceedings were conducted in 

accordance with the law.  

25. In Grant v The Queen (Jamaica) [2006] UKPC 2 the issue was a statement which the 

Board on appeal felt ought to have been admitted. Lord Bingham of Cornhill at paragraph 

26 observed as follows:- 

“It is, in the Board's opinion, plain that fairness required the 

admission of Kinglock's statement. If admitted, it might not have been 

understood to exonerate the appellant. The proliferation of shots to 

the back of the deceased was a formidable problem for him to 

overcome. The jury might have convicted anyway, and been entitled 

to do so. But the jury should have known how, according to Kinglock, 

in large part corroborating the appellant, the incident began. The 

appellant was entitled to have his case assessed, and his own evidence 

evaluated, in the light of all the available evidence. The Board feels 

bound to conclude that prosecuting counsel mistook the nature and 

extent of her prosecutorial discretion. The Board also feels bound to 

conclude that in the difficult position in which she unexpectedly found 

herself the trial judge failed to discharge her duty to ensure the 

overall fairness of the proceedings. She could have invited prosecuting 

counsel to adduce Kinglock's statement in evidence. Had that 
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invitation, improbably, been declined, the judge could, on grounds of 

fairness, have declined to admit Bryant's statement unless Kinglock's 

statement were also admitted or could, in the last resort, have 

introduced the statement of Kinglock herself (R v Oliva [1965] 1 WLR 

1028, 1035-1036). As it was, she did not allude to Kinglock or, 

apparently, acknowledge any discretion to exclude the evidence of 

Bryant. In the particular circumstances of this case it is not an answer 

to say that defence counsel could have adduced the statement of 

Kinglock. The Crown having given the defence notice of its intention 

to adduce the statement of Kinglock as well as the statement of Bryant 

at the trial, defence counsel appears to have been taken by surprise 

when on the second day of the trial prosecuting counsel applied to 

adduce the statement of Bryant, but not that of Kinglock. A further 

consideration, whilst not decisive on the point, is that it appears that, 

anxious to protect the appellant's interest, defence counsel did not 

wish to weaken what he regarded, understandably although in the 

Board's view mistakenly, as a sound constitutional objection to section 

31D. It was, however, the responsibility of prosecuting counsel and the 

trial judge to ensure that the proceedings were fair, and they failed to 

do so. This failure was compounded by an inadequate direction on 

Bryant's evidence. The jury were given no encouragement to 

scrutinise it with particular care, and were not alerted to apparent 

discrepancies between it and the evidence of Constable Wynter (or, of 

course, the statement of Kinglock)”. [Our emphasis] 

 

26. In this regard we found the case of Sterling v DPP (1945) 30 Cr. App. R. 40 to be of 

assistance. In that case the Lord Chancellor (Viscount Simon) had these comments: 

“A further question was raised in the present appeal which can be 

briefly disposed of. Atkinson, J., in delivering the judgment of the 

Court of Criminal Appeal, called attention to the decision of that 
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Court in Wattam (1941), 28 Cr. App. R. 80 , where the present Lord 

Chief Justice quoted the observation of Lord Hewart, C.J., in Firth 

(1938), 26 Cr. App. R. 148 , and treated that observation as 

amounting to a ruling that a conviction cannot be quashed on the 

ground of the improper admission of evidence prejudicial to the 

prisoner unless an application is made at the time by counsel for the 

prisoner for the trial to be begun again before another jury. No such 

application was made in the present case. I doubt whether Lord 

Hewart's words require so strict a construction, but, in any case, it 

seems to me there cannot be a universal rule to this effect. It has been 

said more than once that a Judge when trying a case should not wait 

for objection to be taken to the admissibility of the evidence, but 

should stop such questions himself (see Ellis, 5 Cr. App. R. 41, at p. 

62; [1910] 2 K. B. 746 , *56 at p. 764). If that be the Judge's duty, it 

can hardly be fatal to an appeal founded on the admission of an 

improper question that counsel failed at the time to raise the matter. 

No doubt, as Bray, J., said at pp. 61 and 763 of the respective reports 

in the same case, the Count must be careful in allowing an appeal on 

the ground of reception of inadmissible evidence when no objection 

has been made at the trial by the prisoner's counsel. The failure of 

counsel to object may have a bearing on the question whether the 

accused was really prejudiced. It is not a proper use of counsel's 

discretion to raise no objection at the time in order to preserve a 

ground of objection for a possible appeal. But where, as here, the 

reception or rejection of a question involves a principle of exceptional 

public importance, it would be unfortunate if the failure of counsel to 

object at the trial should lead to a possible miscarriage of justice. 

There is nothing in the Act of 1898 to suggest that such an objection is 

necessarily invalid unless taken at the time, and in other branches of 

the law the right to object on appeal that evidence was inadmissible is 

not necessarily forfeited by the failure to object when the evidence 
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was given. The object of British law, whether civil or criminal, is to 

secure, as far as possible, that justice is done according to law, and if 

there is substantial reason for allowing a criminal appeal, the 

objection that the point now taken was not taken by counsel at the 

trial is not necessarily conclusive.” [Our Emphasis] 

27. In our view there is a marked difference between a situation where the trial judge is not 

aware of the irregularity and the defendant or his counsel fails to bring it to his attention; as 

opposed to a case where the judge is aware of the situation and fails to address his mind 

properly to the legality or appropriateness of the conduct. If we are to assume that the 

appellant and his counsel were aware of the irregularity the same must be said of the trial 

judge. It follows that if we accept that the judge was aware it must mean based on the dicta 

in Grant that it was his duty to rectify the same to ensure that the appellant received a fair 

trial. 

28. In the circumstances of this case we find that the learned trial judge fell into error when he 

permitted the witness AB to give evidence while fully screened. The members of the jury 

were deprived of the opportunity to observe his demeanor so as to assist with their 

assessment of his credibility. In this case where the case against the appellant turned on the 

evidence of AB this was crucial. In the absence of any other evidence against the appellant 

the credibility of AB was the main issue to be determined by the jury.  

29. We are aware that in cases where section 66 of the Evidence Act is applied a trial may be 

had when the jury has had only an opportunity to read or have read to them the words of a 

witness, since dead. However, in those cases the appropriate circumstances are provided 

for by statute and the trials are conducted consistent with the law. In this case the witness 

was available and the law required him to give evidence while not screened from the jury. 

The screening of the witness was not an option or discretion which the judge had but rather 

screening was expressly prohibited by law.  

30. In this regard as in Colebrooke’s case we find that the judge's decision to allow AB to 

testify out of sight of himself and the jury amounted to a material irregularity substantially 

affecting the merits of the case particularly since total concealment did not accord with the 

order that he had made and was inconsistent with section 11(4) of the Witness Anonymity 
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Act.  In these circumstances it is not possible for us to find that the verdict of the jury was 

safe as their verdict may well have been different had they been able to observe the witness 

as he gave his evidence. It follows that the error in this case was a source of prejudice to 

the appellant. Further in allowing the witness to be screened the trial judge acted in a 

manner prohibited by law and the appellant could not be said to have received a fair trial. 

31. In these circumstances there remains only the issue of whether this is an appropriate case in 

which to have regard to the proviso to section 13(1) of the Court of Appeal Act or 

alternatively to section 13 (2). Mr. Thompson for the Respondent submits that this is a 

proper case for the application of the proviso. Mr. Farquharson submits that the appellant is 

entitled to an acquittal as there is no evidence to support a conviction. 

32. Section 13 is in the following terms: 

“13. (1) After the coming into operation of this section, the court on 

any such appeal against conviction shall allow the appeal if the 

court thinks that the verdict should be set aside on the grounds 

that — 

(a) under all the circumstances of the case it is unsafe or 

unsatisfactory;  

(b) it is unreasonable or cannot be supported having regard 

to the evidence; 

(c) there was a wrong decision or misdirection on any 

question of law or fact;  

(d) in the course of the trial, there was a material illegality 

or irregularity substantially affecting the merits of the 

case; or 

(e) the appellant did not receive a fair trial, and in any other 

case shall dismiss the appeal:  

Provided that the court may, notwithstanding that it is of the opinion 

that the point raised in the appeal might be decided in favour of 
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the appellant, dismiss the appeal if the court considers that no 

miscarriage of justice has actually occurred.  

(2)   Subject to the provisions of this Part of this Act the court shall, if 

it allows the appeal against conviction, quash the conviction and 

direct a judgment and verdict of acquittal to be entered, or, if 

the interests of justice so require, order a new trial at such time 

and place as the court may think fit. 

(3)   On an appeal against sentence the court shall, if it thinks that a 

different sentence ought to have been passed, quash the sentence 

passed at the trial, and pass such other sentence warranted in 

law by the verdict (whether more or less severe) in substitution 

therefor as the court thinks ought to have been passed, and in 

any other case shall dismiss the appeal.” 

33. We have considered whether there was evidence on which the appellant could be retried. 

Lord Diplock in Reid v R (1978) 27 WIR 254, stated the principles to be considered during 

this exercise as follows:  

“The interests of justice that is served by the power to order a new 

trial is the interest of the public in Jamaica that those persons who are 

guilty of serious crimes should be brought to justice and should not 

escape it merely because of some technical blunder by the judge in the 

conduct of the trial or his summing-up to the jury. There are, of 

course, countervailing interests of justice which must also be taken 

into consideration. The nature and strength of these will vary from 

case to case. One of these is the observance of a basic principle that 

underlines the adversary system under which criminal cases are 

conducted in jurisdictions which follow the procedure of the common 

law; it is for the prosecution to prove the case against the accused… It 

would conflict with the basic principle that in every criminal trial it is 

for the prosecution to prove its case against the accused, if a new trial 

were ordered in cases where at the original trial the evidence which 
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the prosecution had chosen to adduce was insufficient to justify a 

conviction by any reasonable jury which had been properly directed. 

In such a case whether or not the jury's verdict of guilty was induced 

by some misdirection of the judge at the trial is immaterial: the 

governing reason why the verdict must be set aside is because the 

prosecution having to bring the accused to trial has failed to adduce 

sufficient evidence to justify convicting him of the offence with which 

he has been charged. To order a re trial would be to give the 

prosecution a second chance to make good the evidential deficiencies 

in its case and, if a second chance, why not a third. To do so would, in 

their Lordship's view, amount to an error of principle in the exercise 

of the power under s.14 (2) of the Judicature (Appellate Jurisdiction) 

Act 1961.” 

Those principles were repeated with approval by this Court differently constituted in Jerome 

Bethell v Regina SCCrimApp No. 19 of 2013 and Delancy v The Attorney General 

SCCrimApp No. 19 of 2012. 

34. Mr. Farquharson sought to persuade us that in the present case there was no basis to order a 

retrial. However, in our view there was evidence on which a jury could possibly convict 

and so we are lead to conclude that an order for a retrial would be in the interests of justice 

and would not, in my view, amount to an error of principle in the exercise of the power 

under section 13(2) of the Court of Appeal Act. 

35. This was not an appropriate case for the application of the Proviso as submitted by Mr. 

Thompson. The appellant was entitled to the benefit of a fair trial in accordance with the 

law. That did not happen. We cannot see that his failure to object to the procedure adopted 

militates against him. The prosecutor who is a minister of justice did not draw to the 

judge’s attention the irregularity as was his duty. Additionally, the learned judge whose 

duty was to ensure that the appellant received a fair trial also failed to correct the 

irregularity. 
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36. Accordingly, we allow the appeal and quash the convictions on all charges and set aside the 

sentences imposed and we order that the case be remitted to the Supreme Court for a re-

trial as soon as possible. 

 

__________________________________________  

The Honourable Mr. Justice Evans, JA (Actg) 

 

 

__________________________________________  

The Honourable Sir Hartman Longley, P  

 

 

__________________________________________  

The Honourable Sir Michael Barnett , JA (Actg) 


