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fair trial within a reasonable time – Jurisdiction - Residual jurisdiction - Whether the Court is 

bound by its own earlier decisions - Article 20 of the Constitution - Section 8A of the Bail Act 

 

This was an appeal against the refusal of bail. At the hearing the Court, of its own volition, raised 

the issue as to whether it had the jurisdiction to hear this appeal having regard to section 8A(2) of 

the Bail Act. That section imposes a two-day time limit within which to appeal the grant/refusal 

of bail. In this case, the intended appellant’s appeal was filed on the third day following the 

decision of the lower court refusing bail. The Bail Act does not contain any provisions granting 

the Court power to extend the time within which to appeal. The Court referred counsel to the 

decision of David Cornish v DPP where it was held that the Court had no statutory power to hear 

an appeal filed outside of the two-day time limit imposed by the Bail Act. Applications to extend 

the time within which to appeal were also subsequently considered by this Court in the cases of 

Deano Nixon v DPP; Antin Seymour v DPP. The court, following Cornish, refused those 

applications. Nevertheless, counsel for the intended appellant in the present case submitted that 
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there existed a residual jurisdiction in the court to ensure that a person’s rights pursuant to Article 

20 of the Constitution are not infringed. The Court reserved its decision on that issue.  

 

Held (Moree, CJ and Crane-Scott, JA concurring): There exists a jurisdiction in the Court to 

preserve a person's Article 20 rights.   

 

per Barnett, P: The Court of Appeal has the power to hear an appeal filed outside of the two-day 

statutory period. However, the power is restricted to those circumstances where to require strict 

compliance would operate to deprive an intended appellant of his Article 20 rights. Further, the 

court is only likely to permit an appeal outside the statutory limits where the intended appellant 

has done all he can to bring the appeal timeously. 

 

There is no absolute bar to the court allowing an appeal out of time where a statute does not 

specifically provide for an extension of time. Time limits in any statute as well as any other 

statutory provision must be construed in a manner which make it consistent with the fundamental 

right to a fair trial which includes the right to an appeal. 

 

Limitation periods found in statute are not absolute and must be read subject to the constitutional 

right to a fair trial. In the circumstances the court always has the right and duty to construe statutory 

provisions subject to the right to a fair trial. Whether the application of the statutory time limits 

would offend the constitutional right is fact sensitive and courts nor litigants can cavalierly ignore 

the statutory time limits. The well-established principle that the court does not have the power to 

extend time unless provided by statute is still the law; it is only where the strict application of the 

time limit would, effectively, deny a litigant his right to a fair trial would a court be at liberty to 

depart from the time period imposed by the statute.  

 

Counsel is at liberty to seek an extension of time within which to appeal and must demonstrate 

why the Court's jurisdiction ought to be exercised in his favour. 

 

 

David Cornish v DPP SCCrApp. No. 174 of 2018 qualified 

Deane v Allamby [2016] CCJ 21 (AJ) applied 

Deano Nixon v DPP; Antin Seymour v DPP SCCrApp. No. 139 of 2019 qualified 

Lukaszewski v District Court in Tourin, Poland et. al. [2012] UKSC 20 applied 

Mucelli v Government of Albania [2009] UKHL 2 mentioned 

  

 

per Moree, CJ: The general rule is that the Court of Appeal is bound to follow its own decisions, 

except in certain circumstances: where the court has delivered two conflicting decisions it is 

entitled and bound to decide which of the two decisions it will follow; where a decision cannot 

stand with a decision of a higher court; and where the court gave a decision per incuriam. 
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The issue in this case is whether there is a residual jurisdiction vested in the Court to extend 

otherwise absolute time limits for appeals when they operate to impair the essence of the right of 

access to the courts under Article 20 of the Constitution. This is the first time that this specific 

issue between the interaction of section 8A of the Bail Act and Article 20 is being raised in this 

Court. As this was not the focus of or considered by the judgments in Cornish or Nixon and 

Seymour, those cases cannot limit consideration of the jurisdiction point on this appeal.  

  

The absolute time limits in section 8A of the Bail Act may, in some circumstances, have to yield 

to the requirements of Article 20 of the Constitution in providing access to the appeal process 

under the Bail Act. Should the extension of time application be filed by counsel he will have to 

demonstrate that there are exceptional circumstances which he says impairs "the very essence of 

the right" of appeal.  

  

 

Black Swan Investment I.S.A v Harvest Limited et al BVIHCV2009/0399 (delivered 23 March 

2010, unreported) considered 

Broad Idea International Limited v Convoy Collateral Limited BVIHCMAP2019/0026 (delivered 

29 May 2020, unreported) considered 

David Cornish v DPP SCCrApp No. 174 of 2018 distinguished 

Davis v Johnson [1979] AC 264 mentioned 

Deane v Allamby [2016] CCJ 21 applied 

Desnousse v Newham London Borough of Council and others [2006] QB 831 considered 

Lukaszewski v The District Court in Torun, Poland, Pomiechowski v District Court 

of Legunica59-220 Poland, Rozanski v Regional Court 3 Penal Department Poland and R (on the 

application of Halligen) v Secretary of State for the Home Department [2012] UKSC 20 applied 

Mucelli v Government of Albania [2009] UKHL 2 mentioned 

Nixon v DPP; Seymour v DPP SCCrApp. No. 139 of 2019 distinguished 

Perez de Rada Cavanilles v Spain (2000) 29 EHRR 109 considered 

R v Yasain [2016] 2 All ER 686 considered 

Taylor and another v Lawrence and another [2002] 2 All ER 353 considered 

The Queen (on the application of) Adesina & Ors v The Nursing and Midwifery Council [2013] 

EWCA Civ 818 applied 

Young v Bristol Aeroplane Co. Ltd. [1944] KB 718 applied 

Yukos Cis Investments Limited et al v Yukos Hydrocarbons Investments Ltd et al HCVAP2010/028 

(delivered 26 September 2011, unreported) considered 

 

 

 

per Crane-Scott, JA: Notwithstanding the lack of a provision in the Bail Act granting the Court 

power to extend the time within which to appeal, the Court has jurisdiction in exceptional 

circumstances to extend the time limit where not to do so would impair an intended appellant’s 

constitutional rights.  

 

Deane v. Allamby [2016] CCJ 21 (AJ) applied  

 

 

https://www.bailii.org/cgi-bin/redirect.cgi?path=/eu/cases/ECHR/1998/102.html
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______________________________________________________________________________ 

REASONS FOR DECISION  

 

______________________________________________________________________________ 

Judgment delivered by the Honourable Sir Michael Barnett, P: 

1. This was an appeal from the refusal by a judge of the Supreme Court to grant bail to the 

intended appellant who has been charged with murder. The judge refused bail on 13 August 

2019. The Notice of Appeal was filed on 16 August 2019 some three days after the decision 

refusing bail. 

 

2. When this matter first came for hearing the Court, of its own volition, raised the issue as to 

whether it had jurisdiction to hear the appeal given the two-day time limit contained in section 

8A (2) of the Bail Act. 

 

3. Section 8A of the Bail Act provides: 

“8A. (1) Where the Supreme Court grants or refuses a person 

bail, or refuses to revoke bail, the prosecution or the person, as 

the case may be, shall have a right of appeal to the Court of 

Appeal. 

 (2) An appeal shall be filed within two days of the making of the 

decision, the subject matter of the appeal, and pending the 

hearing of an appeal against an order admitting an accused 

person to bail that order shall be suspended.” 

4. We referred counsel to the decision of this Court in David Cornish v DPP SCCrApp. No. 174 

of 2018 where it was held that there was no power given by statute to enable this Court to 

extend the time fixed by statute for the lodging of the appeal. In that case, the appeal was filed 

more than three weeks after the decision refusing bail. It was argued that section 17(2) of the 

Court of Appeal Act and section 9 of that Act incorporated section 18 of the English Criminal 

Appeal Act and gave the court the power to extend the time for appealing against a refusal of 

bail. 

 

5. In the present case we advised that even though the appeal was only one day out of time, it did 

not appear to us that we had the jurisdiction to entertain the appeal and even though the 

intended respondent did not itself take the point, the parties cannot by consent confer upon the 

Court jurisdiction that it did not have. 
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6. Mr. Farquharson, counsel for the intended appellant, invited us not to dismiss his appeal and 

to adjourn the matter as he intended to invite us to reconsider the decision in Cornish as the 

Court did not have the benefit of decisions of other courts that held that there existed a residual 

jurisdiction in the court to extend the time where not to do so would prejudice a person’s right 

under Article 20 of the Constitution to a fair trial within a reasonable time. We agreed to hear 

him on that issue. 

 

7. Counsel for the intended appellant relied on two decisions to support his argument that (a) the 

court has the jurisdiction to hear this appeal notwithstanding that it was filed after two days; 

and (b) that the court has an inherent power upon application to extend the period of time for 

which to appeal notwithstanding the absence of such a provision in a statute giving it that right. 

 

8. To support the first submission, the intended appellant relied on the decision of the United 

Kingdom Supreme Court in Lukaszewski v The District Court in Torun, Poland [2012] 

UKSC 20. 

 

9. That case concerned the short time limits for appealing deportation orders under the Extradition 

Act. Prior to Lukaszewski, the English court had held that the time limits imposed by 

Parliament were absolute and the court had no jurisdiction to hear appeals that were filed 

outside the permitted periods contained in the English Extradition Act. See Mucelli v 

Government of Albania [2009] UKHL 2, see the speech of Lord Neuberger at paragraphs 73 

to 80. 

 

10. In Lukaszewski, which was decided three years after Mucelli, the appeals were filed outside 

the permitted period. Lord Mance, writing the decision for the Court, said: 

“39. In the present case, there is no reason to believe that 

Parliament either foresaw or intended the potential injustice 

which can result from absolute and inflexible time limits for 

appeals. It intended short and firm time limits, but can only 

have done so on the basis that this would in practice suffice to 

enable anyone wishing to appeal to do so without difficulty in 

time. In these circumstances, I consider that … the statutory 

provisions concerning appeals can and should all be read 

subject to the qualification that the court must have a discretion 

in exceptional circumstances to extend time … where such 

statutory provisions would otherwise operate to prevent an 

appeal in a manner conflicting with the right of access to an 

appeal process held to exist under art 6(1) in Tolstoy 

Miloslavsky The High Court must have the power in any 

individual case to determine whether the operation of the time 
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limits would have this effect. If and to the extent that it would 

do so, it must have power to permit and hear an out of time 

appeal which a litigant personally has done all he can to bring 

… timeously.” 

11. The decision in Lukaszweski modified the decision in Mucelli in that it recognized an 

exception which permitted an appeal to be heard outside the statutory periods notwithstanding 

that the statute itself did not give such a power. 

 

12. The principle to be discerned from Lukaszewski was not limited to extradition cases. In R (on 

the application of Adesina) v Nursing and Midwifery Council [2013] EWCA Civ 818, the 

English Court of Appeal had to consider the issue in a case where an appeal in relation to a 

disciplinary matter was filed outside the time limits imposed by statute.  In that case the court 

said: 

“13. There are obvious contextual differences between 

extradition appeals and appeals in disciplinary or regulatory 

cases such as this. First, extradition carries with it the prospect 

of loss of liberty and involuntary removal to a different country. 

The consequences of removal from a nursing and midwifery 

Register, an admittedly serious detriment, are not as grave. 

Secondly, the time limits in the Extradition Act (14 days in 

Pomiechowski) are significantly shorter than the 28 days here. 

Thirdly, the putative appellant in an extradition case would 

often have to cope with the shorter time limits in the more 

difficult position of custody, where communications with 

advisers and access to information and facilities are more 

difficult. Fourthly, there was widespread recognition of the 

problems created by the short time limits in extradition (see 

paragraph 7, above) but there is no such evidence in relation to 

appeals such as these. 

14. Are these differences sufficient to leave the Mitchell/Reddy 

line of authority untouched by Pomiechowski? In my judgment, 

they are not. The context, exclusion from a profession, is still one 

of great importance to an appellant. There is good reason for 

there to be time limits with a high degree of strictness. However, 

one only has to consider hypothetical cases to appreciate that, 

without some margin for discretion, circumstances may cause 

absolute time limits to impair 'the very essence' of the right of 

appeal conferred by statute. Take, for example, a case in which 

a person, having received a decision removing him or her from 
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the Register, immediately succumbs to serious illness and 

remains in intensive care; or a case in which notice of the 

disciplinary decision has been sent by post but never arrives and 

time begins to run by reason of deemed service on the day after 

it was sent (Nursing and Midwifery Council (Fitness to Practice) 

Rules 2004, rule 34(4)). In such cases, the nurse or midwife in 

question might remain in blameless ignorance of the fact that 

time was running for the whole of the 28-day period. It seems to 

me that to take the absolute approach in such circumstances 

would be to allow the time limit to impair the very essence of the 

statutory right of appeal. 

15.The real difficulty is where to draw the line. Mr Pascall, on 

behalf of the appellants, does not contend for a general 

discretion to extend time. Parliament is used to providing such 

discretions, often circumscribed by conditions (see, for example 

the Employment Rights Act 1996, s 111(2), in relation to unfair 

dismissal). The omission to do so on this occasion was no doubt 

deliberate. If Article 6 and section 3 of the Human Rights Act 

require Article 29(10) of the Order to be read down, it must be 

to the minimum extent necessary to secure ECHR compliance. 

In my judgment, this requires adoption of the same approach as 

that of Lord Mance in Pomiechowski. A discretion must only 

arise 'in exceptional circumstances' and where the appellant 

'personally has done all he can to bring [the appeal] 

timeously'(paragraph 39). I do not believe that the discretion 

would arise save in a very small number of cases. Courts are 

experienced in exercising discretion on a basis of exceptionality. 

See, for example, the strictness with which the discretion is 

approached in relation to the 42 day time limit and the 

discretion to extend in connection with appeals from 

employment tribunals to the Employment Appeal Tribunal: 

United Arab Emirates v Abdelghafar [1995] ICR 65; Jurkowska 

v HLMAD Ltd [2008] EWCA Civ 231.” [Emphasis added] 

 

13. Article 20 of the Constitution is the equivalent provision as to Article 6 of the European 

Convention. 

 

14. I accept that the decision in Cornish and the subsequent decision in Deano Nixon v DPP; 

Antin Seymour v DPP SCCrApp. No. 139 of 2019 must be qualified. Neither decision 

considered the cases of Lukazewski or Deane v Allamby [2016] CCJ 21 (AJ). There is no 
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absolute bar to the court allowing an appeal out of time where a statute does not specifically 

provide for an extension of time. Time limits in any statute as well as any other statutory 

provision must be construed in a manner which make it consistent with the fundamental right 

to a fair trial which includes the right to an appeal. 

 

15. The issue therefore is whether in the particular facts of any case the two-day time limit may 

offend that right.  

 

16. The two-day time limit for appeals against decisions made in bail matters was first introduced 

in 1994. 

 

17. Prior to that there was no right of appeal in decisions whether or not to grant bail. Before 1994, 

magistrates had the right to grant bail in certain matters. If an accused was refused bail by a 

magistrate he had no right of appeal. The law gave him the right to apply to the Supreme Court 

for bail. This was not an appeal from the magistrate. It was a new application for bail and there 

was no time limit on when the application could be made. There was no right of appeal to the 

Court of Appeal from a decision by the Supreme Court judge. 

 

18. In 1994, the Bail Act was enacted: 

“8. (1) Where a Magistrate’s Court grants or refuses bail in 

criminal proceedings or imposes conditions in granting bail in 

criminal proceedings, the Supreme Court may, on application 

by an accused person or the police, grant or refuse bail or vary 

the conditions. 

(2) Where a Magistrate grants bail to an accused person or a 

convicted person he shall where notice is given by or on behalf 

of the police of the intention to apply to the Supreme Court for 

a review of the decision remand the accused person or convicted 

person, as the case may be, into custody and order him to be 

brought before a judge at such time and place as the Registrar 

may direct for the hearing of the review by the Supreme Court 

which shall not be later than the next two sitting days of that 

Court. 

(3) Where the Supreme Court grants an accused person bail 

under subsection (1), the Court may direct that person to appear 

at a time and place which the Magistrate’s Court could have 

directed and the recognisance of any surety shall be conditioned 

accordingly. 
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(4) Where the Supreme Court refuses an accused person bail 

under subsection (1) and the accused person is not then in 

custody, the Court shall issue a warrant for the arrest of the 

accused person, who shall be brought before a Magistrate’s 

Court and shall be remanded in custody. 

(5) The powers of the Supreme Court under this section are 

without prejudice to the jurisdiction vested in the Supreme 

Court under any other law.” [Emphasis added] 

19. A few things should be noted. Under section 8(1) the application to the Supreme Court from 

the decision of the magistrate to grant or refused bail is not described as an appeal from the 

magistrate’s decision. It is a fresh application to the Supreme Court and can be made by either 

the accused or the police.  Furthermore, there is no time limit imposed by the Act as to when 

that application to the Supreme Court can be made. 

 

20. Section 8(2) only applies to an application by the police against a decision granting bail to an 

accused. Where the police indicate that they will apply to the Supreme Court “for a review of 

the decision” the magistrate must remand the accused into custody and the hearing of that 

review “shall not be later than the next two sitting days of that Court”. The two-day limit 

is first introduced in that provision and only applied to applications for the review made by the 

police and not to applications by the accused. It must be recalled that the accused remained in 

custody while the police made the application to the Supreme Court for a review. 

 

21. Again, there was no right of appeal to the Court of Appeal. 

 

22. In 2006, section 8A was enacted. 

“8A. (1) Where the Supreme Court grants or refuses a person 

bail, or refuses to revoke bail, the prosecution or the person, as 

the case may be, shall have a right of appeal to the Court of 

Appeal. 

 (2) An appeal shall be filed within two days of the making of the 

decision, the subject matter of the appeal, and pending the 

hearing of an appeal against an order admitting an accused 

person to bail that order shall be suspended.” [Emphasis added] 

23. That new section, for the first time, provided for a right of appeal to the Court of Appeal from 

a decision of a Supreme Court judge granting or refusing bail. It should be noted that by then 

Parliament had taken away from the magistrates the power to grant bail in certain matters and 

bail in the first instance could only be granted by a Supreme Court judge. 
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24. Both the accused and the prosecution had the right of appeal to the Court of Appeal. The two-

day period which was first applicable to the prosecution only now also applied to an accused 

person who was in custody. 

 

25. It does not require much discernment to suggest that the short two-day time limit was first 

imposed in 1994 because upon the prosecution giving notice of an intention to apply for a 

review of a decision granting bail the accused remained in custody pending the determination 

of that application. That is consistent with the right to a fair hearing within a reasonable time. 

 

26. However, it is difficult to apprehend why that justification for a short time limit should be 

applied to an accused person who has been denied bail and wishes to exercise his statutory 

right of appeal. There is no obvious compelling public interest in requiring an accused who is 

in custody and for whose benefit the right is given should exercise such a right within a short 

time and certainly not so short a time as to make that right of appeal illusory. 

 

27. The observations of Lord Mance in Lukaszweski are equally applicable to section 8A. “There 

is no reason to believe that Parliament either foresaw or intended the potential injustice 

which can result from absolute and inflexible time limits for appeals” as it applied to 

appeals by persons in custody who are either unrepresented or, where they have counsel, are 

not readily accessible to them to give them instructions. Short and firm time limits could only 

have been imposed on the basis that this would in practice suffice to enable anyone wishing to 

appeal to do so without difficulty in time. 

 

28. In the circumstances, I am of the view that the decision in Cornish must be qualified and that 

the Court of Appeal does a power to hear an appeal from an accused person outside the two-

day statutory period in circumstances where to require strict compliance would operate to 

deprive an intended appellant of his Article 20 rights. I agree with the observations of Lord 

Mance in Lukaszweski and Maurice Kay L.J. in Nursing and Midwifery Council, the courts 

are only likely to permit an appeal outside the statutory limits where the appellant ‘personally 

has done all he can to bring the appeal timeously’. 

 

29. As to the second submission, counsel for the intended appellant relied on the decision of the 

Caribbean Court of Justice (“the CCJ”) in Deane v Allamby. In that case the court had to 

consider whether the Court of Appeal erred when it held that it could not extend the time for 

giving notice to appeal from the Magistrates Court. The statute provided for a seven-day period 

and did not give any express power to extend. 

 

30. I set out the decision of the CCJ on the issue whether the Court of Appeal was empowered to 

extend the time. It said: 
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“[8] The crux of the Appellant's argument before this court was 

that Goodridge JA erred in law when she concluded that the 

Court of Appeal had no jurisdiction to extend the time for 

hearing magisterial appeals. Mr Lashley contended that power 

to extend the time for magisterial appeals was conferred by the 

Magistrates' Court (Civil Procedure) Rules, 1958, enacted 

under the authority of the Magistrates Jurisdiction and 

Procedure Act, 1958. This argument could not be sustained 

because section 269(2) of the Magistrate’s Courts Act, 1996, Cap 

116A was specifically repealed the 1958 Act. In Barbados, the 

repeal of primary legislation necessarily entails the repeal of the 

subsidiary legislation made under its authority. This is the effect 

of section 29(2) of the Barbados Interpretation Act, Cap 1, 

which provides: 

'29. (2) Nothing in subsection (1) shall be taken to 

authorise the continuance in force after the repeal or 

revocation of an enactment of any instrument made 

under that provision.' 

[9] The rules governing magisterial appeals are set out in the 

Magistrate's Court Act, Cap 116A, sections 238 to 267. These 

rules make provision for persons who are dissatisfied with a 

conviction, decision, judgment or order of a Magistrate to have 

a right of appeal and set out the procedures to be followed. The 

time limited for appealing is fixed by section 240(2) which 

prescribes that notice of appeal must be given within 7 days 

after the order against which it is intended to appeal was made. 

The statute does not make any provision for granting extensions 

of time. 

[10] Goodridge JA relied upon a judgment she had previously 

given in Oscar Maloney v Commissioner of Police, Magisterial 

Appeal No 6 of 2014, as well as the judgment of Wooding CJ in 

the Court of Appeal of Trinidad and Tobago in Stanley v 

Andrews. These cases elucidate the well-established principle 

that powers conferred by statute must be read subject to the 

limitations and conditions prescribed by statute; and that where 

a time limit is prescribed by a statute, the court does not have 

power to extend the time unless the statute gives it the power to 

do so. 
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[11] We confirm that there is no statutory power to extend the 

7-day time limit prescribed by section 240(2) of the 1996 Act, 

Cap. 116A. 

[12] However, we caution that this does not necessarily translate 

into an absence of jurisdiction of the court to extend time. The 

court must preserve jurisdiction to give effect to s 18(1) of the 

Barbados Constitution which affords citizens the right to a fair 

trial within a reasonable time. An example, which may seem 

obvious, could arise if there was a national disaster, such as a 

hurricane, which shut down the country and the court making 

it impossible to comply with the statutory time limits. In a 

circumstance such as that, the court would have jurisdiction to 

make orders to give effect to the constitutional right to a fair 

trial and facilitate access to justice for citizens at the broader 

level.” 

 

31. It is paragraph 12 of that judgment that counsel for the intended appellant relied. He said that 

although it did not appear to have considered the decision in Lukaszweski the CCJ also came 

to the determination that limitation periods found in statute are not absolute and must be read 

subject to the constitutional right to a fair trial. The example of natural disaster is but one 

circumstance; the court must be careful not to limit itself.  

 

32. In my judgment this is a reformulation of the decision in Lukaszweski. The court always has 

the right and duty to construe statutory provisions subject to the right to a fair trial. 

 

33. Whether in any particular case, the application of the statutory time limits would offend that 

constitutional right is fact sensitive. Neither the litigant nor the courts can cavalierly ignore the 

time limits imposed by statute. The “the well-established principle that powers conferred by 

statute must be read subject to the limitations and conditions prescribed by statute; and that 

where a time limit is prescribed by a statute, the court does not have power to extend the time 

unless the statute gives it the power to do so” is still the law. It is only where the provision 

would effectively deny a litigant his right to a fair trial (which includes a right of appeal) would 

a court be at liberty to depart from the time period imposed by statute. 

 

34. In the present case, the intended appellant has not yet asked for an extension of time and set 

out the circumstances which would justify that extension. This is perhaps because at the outset 

the Court suggested that whatever the reason the court simply had no jurisdiction to hear an 

appeal filed out of time or to accede to an application to extend the time for appealing. 
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35. At our request counsel for the intended appellant simply addressed the principle of jurisdiction 

which the Court itself raised. In light of this decision, counsel is at liberty to seek an extension 

of time and the Court will consider the merit of such an application.  

 

__________________________________________ 

The Honourable Sir Michael Barnett, P 

 

Judgment delivered by the Honourable Sir Brian Moree, CJ: 

36. I have read the judgment of the President and agree with his conclusion that this Court has the 

jurisdiction to hear this appeal even though it was filed outside the time period for appealing 

under section 8A of the Bail Act. To date, the intended appellant has not filed an application 

for an extension of time to appeal the refusal of the bail application. If such an application is 

now made it will be considered on its merits having regard to the principles enunciated in this 

judgment. I express no view at this time on the outcome of such an application.  

 

37. The in limine point before us raised an important point of principle relating to the jurisdiction 

of the court under Article 20 of the Constitution to extend time to appeal under section 8A of 

the Bail Act where no such jurisdiction is conferred on the court by the statute (“the 

jurisdiction point”). For this reason I will set out my view on the issues. In doing so, I 

respectfully adopt the legislative history of the relevant sections of the Bail Act set out in the 

judgment of the President and the summary of the facts of the cited authorities set out therein.   

 

38. The preliminary point arose in this way. 

 

39. The accused is charged with murder. He applied for bail before the Supreme Court and on 13 

August 2019 his application was denied. Under section 8A (2) of the Bail Act, the time period 

for appealing that decision is two days. However, in this matter, the Notice of Appeal was filed 

on 16 August 2019, one day after the expiration of the time period specified in section 8A. The 

Bail Act does not contain any provisions giving the Court of Appeal power to extend the two-

day period for filing an appeal in respect of an order refusing a person bail. 

 

40. In the case of David Cornish v DPP SCCrApp. No. 174 of 2018 this Court held that it did 

“…not have the jurisdiction to determine [an] appeal against a decision of the Supreme 

Court denying or granting bail where that appeal is made more than two days after that 

decision.” The Court of Appeal followed this decision in its judgment in the cases of Nixon v 

DPP and Seymour v DPP SCCrApp. No. 139 of 2019 (“the Nixon cases”). 
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41. In these circumstances, we indicated at the initial hearing of this matter that it appeared that 

the Court did not have jurisdiction to hear the appeal. Counsel for the intended appellant 

foreshadowed that he would be relying on the inherent jurisdiction of the court based on a line 

of cogent authorities which were not considered by the Court in either Cornish or the Nixon 

cases. He sought an adjournment to prepare full submissions on the point and the Court 

acceded to the request.  

 

42. The primary submission of counsel for the intended appellant was that the Court of Appeal has 

the jurisdiction to extend the time period set out in section 8A (2) of the Bail Act even though 

no such jurisdiction is conferred by that Act. He contended that where the statute does not give 

the court power to extend time, there is nevertheless an inherent power for the court to hear 

and determine an appeal filed out of time when the operation of the time period would operate 

to deny an intended appellant his rights under Article 20 of the Constitution. He relied 

principally on the decision of the United Kingdom Supreme Court in the four cases of 

Lukaszewski v The District Court in Torun, Poland, Pomiechowski v District Court of 

Legunica 59-220 Poland, Rozanski  v Regional Court 3 Penal Department Poland  and R 

(on the application of Halligen) v Secretary of State for the Home Department  [2012] 

UKSC 20 (collectively “the Lukaszewski cases”).  

 

43. On this basis, Mr. Farquharson, counsel for the intended appellant, submitted that the Court 

could hear this appeal even though it was filed after the expiration of the two-day period 

specified in section 8A of the Bail Act. He also relied on the decision of the Caribbean Court 

of Justice in the case of Deane v Allamby [2016] CCJ 21 (AJ) to fortify this submission.  

 

44. It is first necessary to determine whether the case of David Cornish v DPP and the Nixon 

cases are binding upon this Court on the issues raised by the jurisdiction point. This is because 

the general rule is that the Court of Appeal is bound to follow its own decisions except in 

certain circumstances.   

 

45. This principle was firmly established by the English Court of Appeal in Young v Bristol 

Aeroplane Co. Ltd. [1944] KB 718. In that case, after reviewing the authorities Lord Greene 

MR concluded that:  

“On a careful examination of the whole matter we have come to 

the clear conclusion that this court is bound to follow previous  

decisions of its own as well as those of courts of co-ordinate 

jurisdiction. The only exception to this rule (two of them 

apparent only) are those already mentioned which for 

convenience we here summarize: (1.) The court is entitled and 

bound to decide which of two conflicting decisions of its own it 

will follow. (2.) The court is bound to refuse to follow a decision 
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of its own which, though not expressly overruled, cannot, in its 

opinion, stand with a decision of the House of Lords. (3.) The 

court is not bound to follow a decision of its own if it is satisfied 

that the decision was given per incuriam.”  

 

46. The principle was approved by the House of Lords on appeal and was re-affirmed in Davis v 

Johnson [1979] AC 264. The advent of international courts whose decisions have domestic 

force introduced some flexibility in the three exceptions but the general principle remains 

intact.  

 

47. The only one of the three exceptions to the rule expounded by Lord Greene MR in Young v 

Bristol Aeroplane which could apply to the instant case is the third exception.  

 

48. In the case of Desnousse v Newham London Borough of Council and others [2006] QB 831 

the English Court of Appeal considered the third exception of per incuriam recognized by Lord 

Greene MR in the Young v Bristol Aeroplane case. Lord Justice Lloyd observed that: 

“71. Young v. Bristol Aeroplane Co Ltd [1944] KB 718, the 

starting point for any consideration of the per incuriam 

exception, spoke, at p 729, of a decision given in ignorance of the 

terms of a statute or a rule having the force of statute. In Morelle 

Ltd v. Wakeling [1955] 2 QB 379, 406 the principle was stated 

as applying to decisions given in ignorance of some inconsistent 

statutory provision or of some authority binding on the court 

concerned, so that in such cases some part of the decision or 

some step in the reasoning on which it is based is found, on that 

account, to be demonstrably wrong. In Miliangos v. George 

Frank (Textiles) Ltd [1975] QB 487, 503 Lord Denning MR 

reviewed these and other cases , and pointed out that "a case is 

not decided per incuriam because counsel have not cited all the 

relevant authorities or referred to this or that rule of court or 

statutory provision." In Duke v. Reliance Systems Ltd [1988] 

QB 108 the failure of the court to have regard to a European 

Community Directive was held not to justify regarding the 

previous decision as per incuriam. Sir John Donaldson MR put 

the doctrine, at p 113, as applying only  

‘where another division of this court has reached a 

decision in the absence of knowledge of a decision 

binding on it or a statute, and that in either case it has to 

https://www.bailii.org/ew/cases/EWCA/Civ/1944/1.html
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be shown that, had the court had this material, 

it must have reached a contrary decision’.  

Rakhit v Carty [1990] 2 QB 315 was one of the rare cases where 

a previous decision was found to be within the normal categories 

of per incuriam, because the earlier decision was made in 

ignorance of a vitally relevant statutory provision, which 

showed it to be wrong. The earlier decision was therefore not 

followed: see 326-7. R (W) v. Lambeth Borough Council [2002] 

2 All ER 901 is another example of the same kind. 

… 

75. There is, in addition, an exceptional residual category of 

cases which are not strictly per incuriam, but where the court 

has refused to follow a previous decision. Examples 

include Williams v. Fawcett [1986] QB 604 where the court 

refused to follow previous decisions which it held were subject 

to a manifest slip or error as to the procedure to be followed as 

regards committal, and Rickards v. Rickards [1990] Fam 

194 where the court followed Williams v. Fawcett in relying on 

the exceptional residual category of cases not defined in Young 

v Bristol Aeroplane Co Ltd [1944] KB 718 or Morelle Ltd v 

Wakeling [1955] 1 QB 379. In Rickards v Rickards [1990] Fam 

194 it refused to follow a previous decision of the court because, 

although the relevant House of Lords decision had been cited, 

the later court held that the earlier court had misread or 

misunderstood the House of Lords case…” 

49. Bearing in mind these judicial limitations on the per incuriam principle, it was an open issue 

on whether, in dealing with the jurisdiction point, this Court could properly depart from the 

respective decisions in Cornish and the Nixon cases on the basis of the third exception in 

Young v Bristol Aeroplane. Clearly the other exceptions enunciated by Lord Greene MR 

would not apply. In my view, for the reasons summarized in paragraph 66 below, it was not 

necessary to decide this point. 

 

50. The brief facts of Cornish are that, the applicant, David Cornish, had been charged with 

attempted murder and possession of a firearm with intent to endanger life. His application for 

bail under section 8A of the Bail Act was denied and more than three weeks later he applied 

to the Court of Appeal for an extension of time within which to appeal.  

 

51. Section 8A of the Bail Act provides that: 

https://www.bailii.org/ew/cases/EWCA/Civ/2002/613.html
https://www.bailii.org/ew/cases/EWCA/Civ/2002/613.html
https://www.bailii.org/ew/cases/EWCA/Civ/1989/8.html
https://www.bailii.org/ew/cases/EWCA/Civ/1989/8.html
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“8A. (1) Where the Supreme Court grants or refuses a person 

bail, or refuses to revoke bail, the prosecution or the person, as 

the case may be, shall have a right of appeal to the Court of 

Appeal. 

 (2) An appeal shall be filed within two days of the making of the 

decision, the subject matter of the appeal, and pending the 

hearing of an appeal against an order admitting an accused 

person to bail that order shall be suspended.” 

52. In Cornish the Court stated in its judgment that:  

“4. …The issue for determination is whether the Court has the 

jurisdiction to entertain [the application for an extension of 

time]… 

5. Ex facie, there is nothing in the Bail Act which gives the court 

the power to extend the time for appealing.  

 6. Unless such a power can be found in some other statute the 

Court cannot hear an appeal from a decision denying bail unless 

that appeal is made within two days.” 

53. Counsel for Mr. Cornish sought to ground the power to extend the two-day period under section 

8A of the Bail Act in section 17(2) of the Court of Appeal Act. Alternatively, it was submitted 

that such power existed under section 18 of the Criminal Appeal Act of England as applied to 

The Bahamas under section 9 of the Court of Appeal Act. The Court rejected both submissions 

and concluded that: 

 

“18. In our judgment this Court does not have the jurisdiction 

to determine any appeal against a decision of the Supreme Court 

denying or granting bail where that appeal is made more than 

two days after that decision.”    

 

54. In the Cornish case it was accepted on both sides that there was no power in the Bail Act to 

extend the two-day period under section 8A. That was not in issue. The main point before the 

Court, as expressed in paragraph 6 of the judgment, was whether, outside of the Bail Act, there 

were any statutory provisions conferring the power on the Court to extend the time period for 

appealing. The Court held, as recorded in paragraph 18, that there were no such provisions. In 

doing so, the Court was not invited to consider, and apparently did not consider, the interplay 

between section 8A of the Bail Act and Article 20 of the Constitution on the basis of the general 

jurisprudential principles outlined in the Lukaszewski cases and the Allamby case.  
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55. In each of the Nixon cases the accused applied for bail before a Supreme Court judge. The 

applications were denied and each of the applicants sought to appeal that decision after the 

expiration of the two-day period specified in section 8A of the Bail Act. They each filed an 

application seeking an extension of time to appeal. The Court of Appeal found that both of 

those applications were almost two months out of time - see paragraphs 5 and 6 of the 

judgment. In these circumstances, the intended respondent in both cases made a preliminary 

objection contending that there was no statutory basis for the Court of Appeal to extend the 

two-day period in section 8A of the Bail Act.  

 

56. In dealing with the preliminary objection, the Court, consistent with the decision in Cornish, 

rejected the submission of Counsel for each of the applicants that it had jurisdiction to grant 

an extension of the two-day period in section 8A of the Bail Act under section 17 of the Court 

of Appeal Act. After rejecting further submissions by counsel relating to the computation of 

time during the Long Vacation and Rule 9 of the Court of Appeal Rules, the Court considered 

Articles 28(4) and 104 of the Constitution.  

 

57. The issue was dealt with in the following paragraphs of the judgment: 

 

“18. Nowhere in the Notices of Appeal is there a reference to any 

matter arising out of the Constitution. Specifically, no allegation 

of a breach of a fundamental right is made as is required by 

Article 28(1). 

 

19. We recognise that constitutional challenges may be made via 

a formal application using some process known to the courts; 

but equally challenges may be by epistolary means. However, in 

our view, it is not competent for Counsel to seek to convert a bail 

appeal into a constitutional challenge from the Bar table. 

 

20. Furthermore, it is doubtful whether Article 28(4) is 

applicable where Parliament has provided an avenue to 

challenge a bail decision in the same manner as a person 

aggrieved in a civil matter may do so. The difference in the time 

within which to appeal does not, in my view, abrogate or make 

less favourable the right accorded to appeal a bail decision. 

 

21. It is notable that the intended appellants’ skeleton 

arguments do not contain any reference to the Constitution. In 

the premises this submission is without substance.” 

 



 

19 
 

58.  There was a final submission advanced by counsel for each of the applicants. He contended 

that the Court had an inherent jurisdiction to extend the time under section 8A(2) of the Bail 

Act for appealing the bail decision in both cases and relied on the case of Taylor and another 

v Lawrence and another [2002] 2 All ER 353.  

 

59. The Court concluded that: 

 

“28. The principle laid down in Taylor is derived from 

unimpeachable logic. A court must be able to protect its 

processes from abuse. “The court had implicit powers to do that 

which was necessary to achieve the dual objectives of an 

appellate court, namely to correct wrong decisions so as to 

ensure justice between the litigants involved, and to ensure 

public confidence in the administration of justice ...”. (The head 

note to Taylor but mentioned in paragraph 26). 

 

29. Taylor cannot assist the intended appellants because the 

residual powers mentioned therein related to the jurisdiction of 

the court to achieve its dual purpose mentioned above and the 

instant intended appeals do not raise any exceptional 

circumstances requiring the Court to exercise its residual 

jurisdiction. 

 

30. Similarly, R v Yasain [2016] 2 All ER 686, another case relied 

upon by Mr. Farquharson, cannot avail the intended appellants 

as it too pertained to the English Court of Appeal considering 

the re-opening of a concluded appeal. 

 

31. However, in the present case, statute has determined a 

period of time within which an appeal must be lodged without 

providing for an extension of time for appealing once the 

statutory period has passed. The Court is a creature of statute; 

hence, unless permitted by the statute to extend the time for 

appealing, we are unable to do so. Moreover, we do not possess 

an inherent power to do so.” 

 

60. Therefore, the Court acceded to the preliminary objection and dismissed the applications for 

an extension of time. In doing so, like in Cornish, it appears that the Court was not invited to 

consider, and did not consider, the interplay between section 8A of the Bail Act and Article 20 
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of the Constitution on the basis of the general jurisprudential principles outlined in the 

Lukaszewski cases and the Allamby case. 

 

61. Turning back to the instant case, the narrow but important question raised by the jurisdiction 

point was whether, quite apart from the Bail Act, (or any other statute) there is a residual 

jurisdiction vested in the Court to extend otherwise absolute time limits for appeals when they 

operate to impair the essence of the right of access to the courts of the intended appellant under 

Article 20 of the Constitution. That specific issue under Article 20 is not a part of the ratio of 

the respective decisions in Cornish and the Nixon cases and it was not raised by counsel. I 

would add that when the broad statement in paragraph 18 of the judgment in the Cornish case 

is read in context, its ambit is circumscribed by the scope of the issues which were before the 

Court. The same observation applies, mutatis mutandis, to the statement of the Court in 

paragraph 31 of the judgment in the Nixon cases.  

 

62. In the Lukaszewski cases the Supreme Court had to consider whether to apply or decline to 

follow the earlier House of Lord’s decision in Mucelli v Government of Albania [2009] 

UKHL 2.The majority did not find it necessary to depart from Mucelli in so far as it required 

filing of an appeal and giving some form of notice of an appeal to the respondents. On the form 

of the notice of appeal which is required, and what constitutes giving “notice of an appeal” to 

the respondents, Lord Mance, writing for the majority, observed that this was not the focus of 

the decision of the House of Lords in Mucelli. Therefore, without departing from that decision, 

the Court concluded that: 

 

“[18] ….a generous view can and should be taken of this [issue], 

bearing in mind the shortness of the permitted period and the 

fact that what really matters is that an appeal should have been 

filed and all respondents should be on notice of this, sufficient to 

warn them that they should not proceed with extradition 

pending an appeal…”    

 

63. The case of Broad Idea International Limited v Convoy Collateral Limited 

BVIHCMAP2019/0026 (delivered 29 May 2020, unreported) is another instance where the 

Court had to consider the binding effect of an earlier decision on its judgment. In that case, the 

Court of Appeal in the Eastern Caribbean Supreme Court was considering whether the decision 

in Black Swan Investment I.S.A v Harvest Limited et al BVIHCV2009/0399 (delivered 23 

March 2010, unreported) by the Commercial Court in the British Virgin Islands had been 

incorrectly decided. It was submitted that Black Swan had been applied within the BVI for 

nearly ten years and had been upheld on appeal in the case of Yukos Cis Investments Limited 

et al v Yukos Hydrocarbons Investments Ltd et al HCVAP2010/028 (delivered 26 

September 2011, unreported). As a decision emanating from the Court of Appeal, it was 
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necessary to determine whether Yukos was binding upon the Court in so far as the decision 

had affirmed the Black Swan jurisdiction.       

 

64. The Court held that Yukos was not binding on the Court. The reason for the decision was 

expressed by the Chief Justice in these terms:  

“[47] …it must be determined whether Yukos is binding upon 

this Court in so far as the decision has assumed the Black Swan 

jurisdiction.  

[48] To my mind, Yukos did not involve a direct challenge (as is 

the case here) to the Black Swan jurisdiction, but simply dealt 

with the issue of whether the claimant may obtain a foreign 

judgment which may be enforceable by whatever means against 

the local assets owned or controlled by the defendant. In Yukos, 

the appellants sought to regain control over the respondent 

companies and that was the extent of the relief sought by them 

in the Netherlands. Such a relief had no need of the type of 

security which a freezing order provides for its enforcement to 

be made possible. The focus in Yukos was therefore on the issue 

of whether the judge in the lower court was correct to refuse the 

grant of a freezing order in circumstances where the foreign 

cause of action did not give rise to potential enforcement 

proceedings against the respondents’ assets in the BVI. In 

Yukos, the existence of the Black Swan jurisdiction was merely 

assumed in order to ventilate the central issue. Yukos therefore 

ought not to be read as upholding or confirming the jurisdiction. 

In other words, as the source of the Black Swan jurisdiction was 

not in issue, any pronouncements in Yukos affirming its 

existence can only be regarded as obiter.  

[49] It follows that the decision in Yukos is not binding on this 

Court in so far as it assumed the existence of the Black Swan 

jurisdiction. As the existence of the jurisdiction is being 

challenged for the first time on this appeal, this Court is at 

liberty to render its view on Black Swan.” 

 

65. In the Lukaszewski cases the court found that it was not necessary to “depart from Mucelli” 

(although Lady Hale would have taken that position) and in Broad Idea International the 

court decided that as the source of the Black Swan jurisdiction was not in issue, the 

pronouncements in Yukos on that subject were not binding. In paragraph 49 of the judgment 

in the Broad Idea International case, the Chief Justice concluded that “…As the existence 
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of the jurisdiction is being challenged for the first time on this appeal, this Court is at 

liberty to render its view on Black Swan.” 

 

66. Similarly, the issue of the jurisdiction to extend the two-day period in section 8A of the Bail 

Act arising specifically from the interaction between that section and Article 20 of the 

Constitution is being raised for the first time in this Court. It was not the focus of the judgment 

in Cornish or the judgment in the Nixon cases or even considered in those cases. Therefore, 

in my view, the decisions in Cornish and the Nixon cases do not limit our consideration of the 

jurisdiction point or predestine its outcome. It is outside the scope of Cornish and the Nixon 

cases and in rendering its view on the point this Court is not transgressing the rule established 

in Young v Bristol Aeroplane.  

 

67. As I stated at the beginning of this concurring judgment, I agree with the disposition of the 

jurisdiction point as set out in the judgment of the President. Therefore, I only wish to comment 

on two additional points.   

 

68. The rights entrenched in Article 20 of the Constitution for a person who is charged with a 

criminal offence to be afforded a fair hearing within a reasonable time clearly apply to the trial 

in the case. In my view, those rights apply with equal force to the appeal process in the case.  

 

69. The Supreme Court in the Lukaszewski cases considered a similar issue with regard to the 

rights under Article 6(1) of the European Convention on Human Rights which is the functional 

equivalent of Article 20 of the Constitution of The Bahamas. Lord Mance concluded that: 

“[33] …In so far as the proceedings involve under the statute a 

right of appeal against any extradition decision, article 6(1) also 

requires that it be free of limitations impairing “the very 

essence” of the right, pursue a legitimate aim and involve a 

“reasonable relationship of proportionality between the means 

employed and the aim sought to be achieved” in accordance with 

the standard identified in Tolstoy Miloslavsky v United 

Kingdom (1995) 20 EHRR 442, [1995] ECHR 18139/91, cited at  

[22], above.” 

70. The same point was considered by the English Court of Appeal in The Queen (on the 

application of) Adesina & Ors v The Nursing and Midwifery Council [2013] EWCA Civ 

818. Through Lord Justice Maurice Kay the Court observed: 

“Although, on its face, Article 6.1 appears to be concerned with 

the trial stage rather than with appeals, and although it does not 

refer to time limits on limitation periods, it was established from 

an early stage that (1) where a right of appeal is provided, it 
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must be compliant with Article 6 and (2) the rights enshrined in 

Article 6 may be subject to limitations but such limitations must 

not restrict or reduce the access left to the individual in such a 

way or to such an extent that "the very essence of the right is 

impaired": Tolstoy Miloslavsky v United Kingdom [1995] 

ECHR 18139/91, paragraph 59. Moreover, a restriction (of 

which a time limit is an example) must pursue a legitimate aim 

and there must be a reasonable relationship of proportionality 

between the means employed and the aim sought to be 

achieved: ibid. Tolstoy Miloslavsky was concerned not with 

time limits but with the inhibiting effect of an order for security 

for costs. However, its reasoning soon came to be applied in 

cases concerning time limits.” 

71. The second point I wish to address is that the residual jurisdiction to extend time to appeal 

where the inflexible statutory time period would otherwise operate to prevent an appeal in a 

manner conflicting with the right of access to an appeal process falling within Article 20 of the 

Constitution is limited to exceptional circumstances and where the intended appellant 

personally has done all he can to file the appeal in time. It should not be regarded as a safe 

harbour for intended appellants who have not complied with the statutory time period.  

 

72. In the Lukaszewski cases the Court was clear in its view on this point. Lord Mance put it this 

way: 

“39. In the present case, there is no reason to believe that 

Parliament either foresaw or intended the potential injustice 

which can result from absolute and inflexible time limits for 

appeals. It intended short and firm time limits, but can only 

have done so on the basis that this would in practice suffice to 

enable anyone wishing to appeal to do so without difficulty in 

time. In these circumstances, I consider that, in the case of a 

citizen of the United Kingdom like Mr Halligen, the statutory 

provisions concerning appeals can and should all be read 

subject to the qualification that the court must have a discretion 

in exceptional circumstances to extend time for both filing and 

service, where such statutory provisions would otherwise 

operate to prevent an appeal in a manner conflicting with the 

right of access to an appeal process held to exist under article 

6(1) in Tolstoy Miloslavsky v UK (1995) 20 EHRR 18139/91. The 

High Court must have power in any individual case to determine 

whether the operation of the time limits would have this effect. 

https://www.bailii.org/eu/cases/ECHR/1995/25.html
https://www.bailii.org/eu/cases/ECHR/1995/25.html
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If and to the extent that it would do so, it must have power to 

permit and hear an out of time appeal which a litigant 

personally has done all he can to bring and notify timeously.” 

[Emphasis added] 

73. Lord Justice Maurice Kay in The Nursing and Midwifery Council observed when addressing 

the discretion to extend time under article 6(1) where there is no power to do so in the statute:   

“15. …I do not believe that the discretion would arise save in a 

very small number of cases…”  

74. He concluded by saying that: 

“18. It follows from what I have said that, although the absolute 

approach [to time limits] can no longer be said to be invariable, 

the scope for departure from the [statutory] time limit is 

extremely narrow.”   

75. In Deane v Allamby the Caribbean Court of Justice had to consider an appeal seeking an order 

that would allow the appellant to file an appeal out of time from the Magistrates Court. The 

time limited for appealing was within seven days after the order against which it is intended to 

appeal was made and the statute made no provision for granting an extension of time. The 

Court confirmed that there was no statutory power to extend the 7-day time limit in the statute 

and continued: 

“[12] However, we caution that this does not necessarily 

translate into an absence of jurisdiction of the court to extend 

time. The court must preserve jurisdiction to give effect to 

section 18(1) of the Barbados Constitution [similar to Article 20 

of the Constitution of The Bahamas] which affords citizens the 

right to a fair trial within a reasonable time. An example, which 

may seem obvious, could arise if there was a national disaster, 

such as a hurricane, which shut down the country and the court 

making it impossible to comply with the statutory time limits. In 

a circumstance such as that, the court would have jurisdiction 

to make orders to give effect to the constitutional right to a fair 

trial and facilitate access to justice for citizens at the broader 

level.” [Emphasis added] 

76. In The Nursing and Midwifery Council case the court gave an indication of the 

circumstances which might give rise to the exercise of the residual jurisdiction to hear an out 

of time appeal:   
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“14. …However, one only has to consider hypothetical cases to 

appreciate that, without some margin for discretion, 

circumstances may cause absolute time limits to impair "the 

very essence" of the right of appeal conferred by statute. Take, 

for example, a case in which a person, having received a decision 

removing him or her from the Register, immediately succumbs 

to serious illness and remains in intensive care; or a case in 

which notice of the disciplinary decision has been sent by post 

but never arrives and time begins to run by reason of deemed 

service on the day after it was sent (Nursing and Midwifery 

Council (Fitness to Practice) Rules 2004, rule 34(4)). In such 

cases, the nurse or midwife in question might remain in 

blameless ignorance of the fact that time was running for the 

whole of the 28 day period. It seems to me that to take the 

absolute approach in such circumstances would be to allow the 

time limit to impair the very essence of the statutory right of 

appeal.” [Emphasis added] 

77. The examples given in the cases are not intended to be exhaustive or in any way to establish a 

closed category. However, they do reflect a consistent judicial approach to the general nature 

and degree of circumstances likely to engage the jurisdiction to extend the time period for 

appealing in individual cases when the statutory provisions impose short and otherwise 

absolute time periods which would impair the very essence of the right of appeal.  

 

78. In stressing the limited scope of the power, the Court in The Nursing and Midwifery Council 

observed:   

“15. …[Counsel] on behalf of the appellants, does not contend 

for a general discretion to extend time. Parliament is used to 

providing such discretions, often circumscribed by conditions 

…The omission to do so on this occasion was no doubt 

deliberate. If Article 6 and section 3 of the Human Rights Act 

require Article 29(10) of the Order to be read down, it must be 

to the minimum extent necessary to secure ECHR compliance. 

In my judgment, this requires adoption of the same approach as 

that of Lord Mance in Pomiechowski. A discretion must only 

arise "in exceptional circumstances" and where the appellant 

"personally has done all he can to bring [the appeal] timeously. 

…” [Emphasis added] 

79. Also, the principle of legal certainty is an important factor in the administration of justice and 

it should not be undermined by an extravagant application of the principles applicable to the 
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residual jurisdiction of the court to hear an out of time appeal in exceptional circumstances 

when short statutory time periods would operate to prevent an appeal in a manner conflicting 

with the rights of an intended appellant under Article 20 of the Constitution.  

 

80. Courts must be astute to ensure that the exception does not become the rule or that the 

proverbial ‘floodgates’ are not thrown open by an overly benevolent expansion of ‘exceptional 

circumstances’. As was said in The Nursing and Midwifery Council case “Courts are 

experienced in exercising discretion on a basis of exceptionality.” 

 

81. The authorities provide guidance on the principle of legal certainty and the balancing factors 

to be considered when determining whether to exercise the discretion under the residual 

jurisdiction of the court to hear an out of time appeal when the statute does not confer that 

power on the court.   

 

82. In The Nursing and Midwifery Council case Lord Justice Maurice Kay accepted that 

“[t]here is good reason for there to be time limits with a high degree of strictness.” He 

cited Perez de Rada Cavanilles v Spain (2000) 29 EHRR 109 and referred to the following 

extract from the decision in that case: 

"The rules on the time limits for appeals are undoubtedly 

designed to ensure the proper administration of justice and 

compliance with, in particular, the principle of legal certainty. 

Those concerned must expect those rules to be applied. 

However, the rules in question, or the application of them, 

should not prevent litigants from making [use] of an available 

remedy." 

83. In the Lukaszewski cases Lord Mance acknowledged that ‘[f]inality and certainty are 

important legal values” and adopted a balancing test in these terms:   

“[37] …I am not persuaded that the interests of finality and 

certainty outweigh the interests of ensuring proper access to 

justice by appeal in the limited number of extradition cases 

where this would otherwise be denied. There would not be “a 

reasonable relationship of proportionality between the means 

employed and the aim sought to be achieved”. 

84. At this stage of these proceedings, the Court has, as a matter of principle, considered the 

jurisdiction point and accepted that the absolute time limits in section 8A of the Bail Act may, 

in some circumstances, have to yield to the requirements of Article 20 of the Constitution in 

providing access to the appeal process under the Bail Act. The decision on whether this is such 

a case must await the filing and hearing of an application for an extension of time. The 

https://www.bailii.org/cgi-bin/redirect.cgi?path=/eu/cases/ECHR/1998/102.html
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distinction between considering the jurisdiction itself on the one hand and the exercise of the 

jurisdiction on the other hand was recognized by Lord Woolf CJ in Taylor v Lawrence when 

addressing the “implicit power to re-open a concluded appeal in exceptional 

circumstances, where it was necessary to achieve [the court’s] two principal objectives of 

correcting wrong decisions and ensuring public confidence in the administration of 

justice.1”: 

 

“[54] ... It is very easy to confuse questions as to what is the 

jurisdiction of a court and how that jurisdiction should be 

exercised. The residual jurisdiction which we are satisfied is 

vested in a court of appeal to avoid real injustice in exceptional 

circumstances is linked to a discretion which enables the court 

to confine the use of that jurisdiction to the cases in which it is 

appropriate for it to be exercised. There is a tension between a 

court having a residual jurisdiction of the type to which we are 

here referring and the need to have finality in litigation. The 

ability to reopen proceedings after the ordinary appeal process 

has been concluded can also create injustice. There therefore 

needs to be a procedure which will ensure that proceedings will 

only be reopened when there is a real requirement for this to 

happen.” 

 

85. Upon a  hearing of an application for an extension of time in this case based on the residual 

power of the court under Article 20, the intended appellant would have to establish, inter 

alia, that there are exceptional circumstances, that he personally did all he could have to 

bring the appeal timeously and that section 8A (2) of the Bail Act “restricts or reduces his 

access” to the appeal process under section 8A (1) in such a way or to such an extent that 

“the very essence of the right” of appeal is impaired. 

 

__________________________________________ 

The Honourable Sir Brian Moree, CJ  

 

 

Judgment delivered by the Honourable Madam Justice Crane-Scott, JA: 

 

86. I have had the opportunity of reading both drafts respectively prepared by my brothers Sir 

Michael Barnett, P and Sir Brian Moree, CJ. I agree with the disposition of the broad 

 
1 R v Yasain [2016] 2 All ER 686 at paragraph 29 
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jurisdictional question which was argued before us and to which we have given anxious 

consideration. 

 

87. For all the reasons set out in both drafts, I agree that notwithstanding the absence from section 

8A of the Bail Act of a statutory provision permitting the enlargement of time for appeals, the 

Court of Appeal has jurisdiction "in exceptional circumstances" to extend the statutory time 

limit in section 8A(2) where not to do so would likely impair an intended appellant's Article 

20 right to a fair hearing of his bail appeal within a reasonable time. 

 

88. The nature of the jurisdiction is explained in the extract from the CCJ decision in Deane v. 

Allamby [2016] CCJ 21 (AJ) reproduced at paragraph 30 of the President’s draft and again at 

paragraph 75 of the Chief Justice's draft. 

 

89. As I see it, by affording Mr. Culmer the opportunity to file an EOT application, this Court has 

taken a preliminary step towards hearing and more fully considering his complaint (to be 

examined within the context of an EOT application) that his Article 20 rights are likely to be 

impaired unless time for appeal is extended and his bail appeal is heard. 

 

90. Facilitating the hearing of an EOT application is both a necessary and ancillary part of this 

Court affording Mr. Culmer "due process". It will enable us to hear and more fully consider 

the evidence and the contending arguments and (only if we deem it necessary) to make an order 

extending the time for appeal, thereby "preserving" Mr. Culmer's right to a fair hearing of his 

statutory right of appeal.    

 

91. It was on that basis that I agreed that Mr. Culmer be granted leave to file his EOT application 

(and supporting affidavit(s)) for the consideration of this Court. 

 

 

__________________________________________ 

The Honourable Madam Justice Crane-Scott, JA 

 

 


