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In August 2016, the respondent petitioned to the Supreme Court of the Bahamas for a divorce from 

the appellant on the ground of adultery. In March 2017, the parties were granted a Decree Nisi to 

dissolve the marriage. However, during the twenty-year marriage and up to the present, the 

appellant remained unemployed and was financially dependent on the respondent. When the issue 

concerning the division of the marital assets occurred, the appellant was informed by the 

respondent the marital home in which the appellant and respondent shared for over sixteen (16) 

years was not legally owned by either party. Mantina Too Limited, a company in which the 

respondent held one share on trust for the Mantina Trust with the remainder of the issued shares 

being held by the respondent’s father owned the marital home. Mantina Too Limited, itself was an 

asset of the Mantina Trust.  

The appellant filed a Summons on 23 January 2018, seeking   to join  the Trustees of the Mantina 

Trust and Mantina Too Limited as parties to the proceedings on the ground that they were 

necessary to the determination of the action  and may be liable to satisfy claim arising from a claim 

to the marital home in dispute.  On 25 January 2018 the judge dismissed the appellant’s application 

for joinder. On 7 February 2018, the appellant filed a Notice of Motion seeking leave to appeal the  

judge’s decision. The judge dismissed the appellant’s application on the grounds that it had no real 

prospect of success. On 24 December 2018, the appellant filed a Notice of Motion for Leave To 

Appeal and Notice of Appeal in the Court of Appeal contending that the judges decision of 25 

January 2018 was wrong as a matter of law. 

 

Held: Application is dismissed with costs to the respondent to be agreed or taxed.  

In this appeal on the application for joinder, we observe that the evidence before the judge in this 

case was that trustees had already voluntarily made disclosure by way of affidavit evidence and 

were available for cross examination by the appellant. We are satisfied that the judge correctly 

considered whether it was necessary to join the trustees as third parties to determine the matter 

under s. 29 (4) of the Matrimonial Causes Act and decided that it was not. We are unable to say 

that the decision by the judge was such that no reasonable judge could have made or that the judge 

failed to apply the law or apply the law to the facts. 

 

Re: Smith v. Cosworth Casting Processes Ltd [1997] 4 All ER 840; applied 

 

Fund Haven Limited, South American Investment Fund Limited and The Executive  

Director of the Securities Commission of The Bahamas SCCivApp No. 252 of 2013; considered 

 

T v T and Others (Joinder of Third Parties) (1996) 2 FLR 98 ; considered 

 

N v N and another [2005] EWHC 2908 (Fam) ; considered 

 

TL v ML and Others (Ancillary Relief: Claim Against Assets of Extended Family) [2005] EWHC 

2860 (Fam) ; considered 

 

 

 

 

https://www.lexisnexis.com/uk/legal/search/enhRunRemoteLink.do?linkInfo=F%23GB%23EWHCFAM%23sel1%252005%25year%252005%25page%252860%25&A=0.62892885568942&backKey=20_T29176296905&service=citation&ersKey=23_T29176296171&langcountry=GB
https://www.lexisnexis.com/uk/legal/search/enhRunRemoteLink.do?linkInfo=F%23GB%23EWHCFAM%23sel1%252005%25year%252005%25page%252860%25&A=0.62892885568942&backKey=20_T29176296905&service=citation&ersKey=23_T29176296171&langcountry=GB
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JUDGMENT 

______________________________________________________________________________ 

 

Judgment delivered by the Honourable Mr. Justice Jones, JA: 

 

Introduction 

1. This is an application by Jennifer Mosko ("the appellant") seeking leave to appeal the 

decision of Charles J, (“the judge”) on January 25, 2018, refusing the appellant's 

application for joinder of Bruno Roberts and Peter Evans (“the trustees”) of Mantino Trust. 

The appellant claims that Mantino Trust holds matrimonial property subject to division 

under the Matrimonial Property Act on trust for her. The judge heard the application for 

leave to appeal and dismissed the application as it had no real prospect of success. All this 

despite her view the appellant was in contempt of an Interim Order made by her. 

2. Nicolas Emmanuel Mosko (“the respondent”) opposes the appellant’s renewed application 

for leave to appeal before us on two grounds. First, he contends the appellant’s application 

should be dismissed as she was in contempt of the Interim Order.  The respondent raised 

this as a preliminary point without filing the necessary documents as required by the Rules 

of the Court of Appeal. Second, the application has no prospect of success as the judge 

made a case management finding that the joinder application was unnecessary to decide 

the matter before her. 

Background 

3. The appellant and respondent met in June 1991 and then lived in Nassau, The Bahamas. 

They later married on October 5, 1996. Prior to being married, the appellant and the 

respondent lived at a condominium at Caprice, Cable Beach. There is one child of the 

marriage, who is twenty (20) years old. 

4. Sometime in the year 2000, the appellant and respondent moved to a home at Lot 23 Block 

34 Edgewater Drive, Lyford Cay, (“the marital home”). On November 20, 2008 the 

respondent bought a condominium in the sole name of the appellant at the Water Garden, 

in Broward County Florida. 

5. On August 5, 2016, the respondent filed for a divorce and the appellant filed an Answer 

and Cross Petition also seeking a divorce. On March 22, 2017 Charles J, granted Decree 

Nisi to each party to the marriage. During the marriage, the appellant was generally 

unemployed and financially dependent on the respondent. 

6. In ancillary proceedings, the respondent said that the marital home was legally owned by 

Mantina Too Limited (an asset of the Mantina Trust). The trustees supported this 

contention by filing affidavit evidence that the marital home is an asset of the trust and that 
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the respondent is not a beneficiary of the trust. In the face of this challenge, the appellant 

sought an Order to join the trustees as parties to the ancillary proceedings in the event they 

are found liable to satisfy any judgment from the proceedings. 

The Preliminary Objection 

7. During the proceedings before Charles J, she ordered the appellant to take steps to ensure 

that the respondent has access to the Water Garden condo in Florida. These steps were to 

be effected by advising the Owners Association to grant the respondent access to the 

apartment. The judge found the appellant in contempt of the order and that this remained 

unpurged. The respondent contended that this court should not hear the appellant’s 

application for leave to appeal the refusal of joinder application as she is a contemnor who 

persist in disobeying the interim order made by the court. Nonetheless, counsel for the 

respondent accepts that the contempt order should not have been made. In the 

circumstances we allow that portion of the appeal and quash the portion of the judgment 

judging the appellant to be in contempt.  

Permission to Appeal 

8. The appellant appeals the Order refusing her application for leave to appeal the ruling of 

Charles J, dismissing her application for joinder. The application for leave is now before 

this court as an appeal. The judge did not see any merit in the application and so this court 

is primarily concerned with the applicant's prospects of success on appeal. 

9. The application for joinder is made under Order 15, r 6(2) (b)10 of the Rules of the Supreme 

Court. This allows the court to join a party to the proceedings where necessary or where it 

is “just and convenient”. 

10. The appellant, in this case, seeks to join Bruno Alexis Roberts and Peter Burnett Evans in 

their capacities as Trustees of Mantina Trust together with Mantina Too Limited. Mantina 

Too Limited who is the legal title holder of the marital home. The company is owned by 

the Mantina Trust. The Appellant contends that the Lyford Cay property is a marital asset 

and asserts a beneficial interest in the home. 

11. The principles on which an application for leave to appeal should be granted are set out in 

Re: Smith v. Cosworth Casting Processes Ltd [1997] 1 WLR 1538. Lord Wolff, MR 

gives the following guidance: 

“The court will only refuse leave if satisfied that the applicant 

had no realistic prospect of succeeding on the appeal. The test is 

not meant to be any different from that which is sometimes used, 

which is that the applicant has no arguable case. Why however 

this court has decided to adopt the former phrase is because the 

use of the word “realistic” makes it clear that a fanciful prospect 

or an unrealistic argument is not sufficient. 
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ii. The court can grant the application even if it is not so satisfied. 

There can be many reasons for granting leave even if the court 

is not satisfied that the appeal has any prospect of success. For 

example, the issue may be one which the court considers should 

in the public interest be examined by this court or, to be more 

specific, this court may take the view that the case raises an issue 

where the law requires clarifying. 

12. Counsel for the appellant contends that the judge in refusing leave to appeal, failed to 

consider the lack of local authority on the issue of joinder of parties to ancillary 

proceedings. In his view, the point raised in this appeal is of general public interest. 

Accordingly, he argues that leave should have been granted.  

13. Counsel for the appellant also relied on the case of Fund Haven Limited, South 

American Investment Fund Limited and The Executive Director of the Securities 

Commission of The Bahamas SCCivApp No. 252 of 2013, However, in our view, the 

Fund Haven case is irrelevant here as it dealt with s.21(1) of the Court of Appeal Act which 

concerns appeals to the Supreme Court from the Magistrate’s Court and Tribunals.  

14. In any event, the learned judge analyzed the authorities presented to her together with the 

facts and exercised her case management discretion to minimize costs and delay in 

circumstances where the trial was already scheduled. Additionally, we are satisfied from 

reading the transcript and the judge’s decision that no issues of public interest requiring 

clarification of the law is required. We now turn to the central issue in this application for 

leave, that is, to determine the applicant’s prospects of success. 

The Prospects of Success 

Was the judge’s decision to dismiss the joinder application wrong as a matter of law?  

15. Counsel for the appellant contend that judge’s decision was wrong as she failed to consider 

the following: 

a) If there is an order for the sale or transfer of the Lyford Cay 

home which the Appellant claims is a marital asset, this could 

not be enforced against any of the third parties sought to be 

joined without first revisiting the issue of beneficial ownership 

in separate civil proceedings. 

b) If the court has divided other assets on the basis of a finding that 

one party is beneficially entitled to the asset in question, the 

whole rationale of the court's order could unravel if a different 

conclusion were reached in separate civil proceedings. 

c) There is a risk of duplicating litigation at great cost to all 

involved. 
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d) That even if she found that the parties were not necessary 

parties she failed to join them as persons between whom and any 

party to the cause or matter there may exist a question or issue 

arising out of or relating to or connected with any relief or 

remedy claimed in the cause or matter which in the opinion of 

the court it would be just and convenient to determine as 

between him and that party as well as between the parties to the 

cause or matter. 

e) If the learned Judge had taken into account those facts or 

matters then she would and should have exercised her discretion 

so as to order that the Trustees of the Mantina Trust and 

Mantina Too Limited be joined as parties to the proceedings. 

f) The exercise of the learned judge discretion's in deciding that 

the Trustees and Mantina Too Limited should not be joined as 

parties will result in injustice, as it will lead to delay and 

increased costs. 

g) The learned Judge should have exercised her discretion so as to 

Order that Bruno Alexis Roberts and Peter Burnett Evans in 

their capacities as Trustees of the Mantina Trust and Mantina 

Too Limited be joined as parties to these proceedings. 

 

16. Counsel for the appellant’s first argument is that an order regarding the matrimonial 

property in the ancillary proceedings, could not be enforced by the appellant as the trustees 

of Mantina Trust and Mantina Too Limited are not party to the proceedings. In support of 

this contention, counsel for the appellant referred us to a few authorities. First, the case of 

T v T and Others (Joinder of Third Parties) which involved an application by trustees 

to be removed from ancillary proceedings. In that case the husband transferred his interest 

in a business to trustees of a fund which he had set up in Jersey, the beneficiaries of which 

were himself, any spouse for the time being, and any children, whether or not born at the 

time of settlement. The marriage broke down and the wife applied for a Mareva injunction, 

prohibiting the husband from disposing of the trust assets. The husband contended that he 

had no authority over the trust and the judge joined the trustees as parties. The trustees 

asked for an order setting aside the joinder which was opposed by the husband and wife. 

The court took the view that experience showed that it could be difficult to enforce claims 

against trustees who were not parties to the proceedings. 

17. The second case referred to by counsel for the appellant is N v N and another [2005] 

EWHC 2908 (Fam) in which the wife applied for ancillary relief following the breakdown 

of her marriage to the respondent husband. There was a trust and the judge joined the 

Trustees and gave them permission to file and serve evidence. A preliminary issue arose 

as to whether the matrimonial home was subject to an ante nuptial settlement and, if so, 
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whether the court had power to vary the terms of the settlement under the Matrimonial 

Causes Act 1973. There were no reasons given for the joinder as this was not an issue in 

the case. 

18. Third, the case of TL v ML and Others (Ancillary Relief: Claim Against Assets of 

Extended Family), The case involved a dispute where the wife claimed that the husband 

was the beneficial owner of the former matrimonial home, which was legally owned by the 

husband’s brother. It was held, inter alia: 

“It was essential, where a dispute arose in financial relief 

proceedings about the ownership of property which involved a 

third party, that the third party should be joined to the 

proceedings at the earliest opportunity; that directions should 

be given for the issue to be fully pleaded by points of claim and 

points of defence; that separate witness statements should be 

directed in relation to the dispute and the dispute should be 

heard separately as a preliminary issue before the financial 

dispute resolution.” 

19. He further opined: 

“In my opinion, it is essential in every instance where a dispute 

arises about the ownership of property in ancillary relief 

proceedings between a spouse and a third party, that the 

following things should ordinarily happen: 

(i) The third party should be joined to the proceedings at 

the earliest opportunity. 

(ii) Directions should be given for the issue to be fully 

pleaded by points of claim and points of defence. 

(iii) Separate witness statements should be directed in 

relation to the dispute; and 

(iv) The dispute should be directed to be heard separately 

as a preliminary issue, before the financial dispute 

resolution (FDR). In this way, the parties will know at an 

early stage whether or not the property in question falls 

within the dispositive powers of the court and a 

meaningful FDR can take place. It also means that the 

expensive attendance of the third party for the entire 

duration of the trial can be avoided  

It is a great pity that none of these steps took place in this case. 

Had they happened; I believe that a great deal of the costs would 

have been saved.” 
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20. However, in The Bahamas the court’s statutory jurisdiction to deal with property 

adjustment orders is found in s. 29 of the Matrimonial Causes Act Chap 125 

(“MCA”)which provides as follows:  

(1) It shall be the duty of the court in deciding whether to 

exercise its powers under section 25(3) or 27(1)(a), (b) or (c) or 

28 in relation to a party to a marriage and, if so, in what manner, 

to have regard to all the circumstances of the case including the 

following matters that is to say —  

(a) the income, earning capacity, property and other 

financial resources which each of the parties to the 

marriage has or is likely to have in the foreseeable future;  

(b) the financial needs, obligations and responsibilities 

which each of the parties to the marriage has or is likely 

to have in the foreseeable future;  

(c) the standard of living enjoyed by the family before the 

breakdown of the marriage;  

(d) the age of each party to the marriage and the duration 

of the marriage;  

(e) any physical or mental disability of either of the 

parties to the marriage;  

(f) the contribution made by each of the parties to the 

welfare of the family, including any contribution made 

by looking after the home or caring for the family;  

(g) in the case of proceedings for divorce or nullity of 

marriage, the value to either of the parties to the 

marriage of any benefit (for example, a pension) which, 

by reason of the dissolution or annulment of the 

marriage, that party will lose the chance of acquiring; 

and so to exercise those powers as to place the parties, so 

far as it is practicable and, having regard to their 

conduct, just to do so, in the financial position in which 

they would have been if the marriage had not broken 

down and each had properly discharged his or her 

financial obligations and responsibilities towards the 

other  

(4) Where a party to a marriage has a beneficial interest in any 

property, or in the proceeds of sale thereof, and some other 

person who is not a party to the marriage also has a beneficial 
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interest in that property or in the proceeds of sale thereof, then, 

before deciding whether to make an order under section 25(3) 

in relation to that property, it shall be the duty of the court to 

give that other person an opportunity to make representations 

with respect to the order; and any representations made by that 

other person shall be included among the circumstances to 

which the court is required to have regard under this section. 

21. Under the MCA the Court can give a party who has a beneficial interest in the property 

subject to the adjustment order an opportunity to be heard. This however does not preclude 

a joinder where the court believes it is necessary to do so. In the face of s.29(4) counsel for 

the appellant argues that it is necessary for the presentation of his case to have disclosure, 

pleadings and witness statements from the trustees and this will only take place where they 

are joined as third parties to the action. 

22. We do not accept that joinder was excluded as a means available for use by the judge. The 

judge expressed her conclusions in a succinct statement that appears at para 65-67 of her 

judgment. 

“Each case must turn on its own peculiar facts and 

circumstances. On a prima facie finding based on the numerous 

affidavits presented thus far in this case, the Husband appears 

not to have a beneficial interest in the trust. Legal title to the 

Lyford Cay property is vested in the company Mantina Too 

Limited which is an asset of the Mantina Trust. 

The law is clear that joinder of a trustee in ancillary relief 

proceedings typically happens when either the husband or wife 

is a beneficiary under the trust, or he/she controls the assets of 

the trust fund. This is not the case here. It seems to me that this 

might be a fishing expedition by the Wife as there is no 

documentary evidence or Otherwise which would call into 

question the documentary evidence of the trustees who are 

independent professionals. 

 In any event, the Court can decide the issue of beneficial 

ownership and test the evidence through cross examination. 

Clearly, this avenue will be far less expensive, not cause further 

delays and be a far more efficient use of judicial time” 

23. The evidence before the judge in this case was that the trustees had already disclosed 

voluntarily by way of affidavit evidence and were available for cross examination by the 

applicant. In all the circumstances, we are satisfied that the judge properly considered 

whether it was necessary to join the trustees as third parties to determine the matter under 

s. 29 (4) and decided that it was not.  
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Conclusion and Disposition 

24. We are satisfied that the judge correctly applied the law to the discrete facts of the case and 

considered all the issues raised in the applicant’s first proposed ground of appeal. In 

conclusion, we are unable to say that the decision by the judge was one that no reasonable 

judge could have made or that the judge failed to apply the law or apply the law to the facts. 

Consequently, we are of the view that these intended grounds have no realistic prospect of 

success and we refuse leave to hear this appeal out of time. The application is dismissed 

with costs to the respondent to be agreed or taxed.  

 

 

 

 

 The Honourable Mr. Justice Jones, JA 
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