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Civil Appeal – Title dispute – Quieting Titles Act – Legal and beneficial ownership granted to 

Company subject to interests of named adverse claimants – Winding-up order – Appointment of 

Official Liquidator – Vesting Order - Company’s property vested in Official Liquidator – 

Express trust –  Constructive trust - The three certainties - Whether interests of adverse claimant 

extinguished on Company’s liquidation – Whether Official Liquidator entitled to claim better 

title than Company - Whether property held in trust by Official Liquidator for adverse claimants 

and their successors-in-title – Section 204 of the Companies Winding-Up Act 

In 1967 LL commenced a quieting action in the Supreme Court to obtain a Certificate of Title for 

a 184.3 acre tract of land situated in the Cow Pen Road area. In 1971 the action was continued by 

North Cow Pen Land Limited (“the Company”), following its incorporation. The Company 

entered into agreements with 77 adverse claimants; the terms of the agreements were that the 

adverse claimants would convey their interests in various parcels of land to the Company who, 

once a Certificate of Title was obtained and the adverse claimants had paid their share of the 

expenses of clearing the title, would re-convey their respective properties to them. One of the 

adverse claimants was Harold Thompson (“HT”), the executor of the estate of his father Nathan 
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Thompson (“NT”). HT and his siblings were the devisees under NT’s will of a 68 acre parcel of 

land (“the Thompson property”). HT conveyed the entirety of the Thompson property to the 

Company. The Company was granted a Certificate of Title in 1976 for the 184.3 acres (subject to 

the agreements made with the adverse claimants) and started re-conveying the parcels to the 

various adverse claimants in accordance with the individual agreements. On or about 4 April 

1977, the Company sent a letter addressed to HT/NT requesting payment of a specified sum 

which would be the final instalment due to the Company. There is no evidence that the sum 

requested was or was not ever paid by HT.  

The Company is now in compulsory liquidation and the appellant is the Official Liquidator. The 

first respondent is a devisee under the will of NT. In June 2005 the first respondent and her 

sister, another devisee under the will of NT, conveyed the entire 68 acres of the Thompson 

property to Intelligent Data Machines Ltd. (“IDML”). In April 2006 IDML conveyed a portion 

of the said property containing 13,663 square feet to Deborah Mae Bastian, the second 

respondent, who entered into possession. In February 2012 a letter was issued to the second 

respondent, on behalf of the appellant, advising that her title was defective since the Thompson 

children had not paid their share of the costs and had, therefore, “lost their right” to a re-

conveyance of the 68 acres.  

On 10 December 2014 the appellant commenced an action against the first and second 

respondents and IDML seeking a declaration that he (as liquidator) was the lawful owner of the 

subject land; and additionally, an order for possession of the said piece parcel lot or tract of lands 

which he claimed were unlawfully sold and which he further claimed were now being 

wrongfully occupied. The appellant claimed damages in the alternative. The first respondent 

denied the appellant’s claims and filed a Counterclaim seeking, inter alia, a declaration that the 

Thompson property is held by the appellant upon trust for the first respondent. The second 

respondent also denied the claims of the appellant and counterclaimed for an Order restraining 

the appellant from trespassing on her property and sought a declaration that she is the legal and 

beneficial owner of the said land.   

Following the trial the judge dismissed the appellant’s action and declared that the appellant 

holds the property on trust for the second respondent. The appellant has appealed that Judgment, 

seeking an Order of this Court setting aside the learned judge’s decision and seeking the 

declarations or the alternative relief which he had originally sought in his Writ of Summons in 

the court below. 

Held: appeal dismissed. The learned judge’s decision is affirmed. Costs to the respondents, to be 

taxed if not agreed.  

The sole issue for determination by this Court is whether or not the company was actually 

created as a trust or became a trust; and ultimately, whether the judge was correct to find that the 

Official Liquidator held the property (i.e. the 13,663 square foot parcel) on trust for the second 

respondent. 

Upon the evidence available to the judge, the judge’s finding that the Company was established 

to be in the nature of a “trust company” for the benefit of its stakeholders was a proper finding as 
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the Company was clearly formed to facilitate the pending quieting proceedings and the grant to 

the Company of a single Certificate of Title. The agreement which the Company entered into 

with HT to facilitate its quieting action was completely consistent with the objects for which the 

Company was established in 1971. The Company’s objects set out in its Memorandum of 

Association clearly facilitated the Company acting as a trustee in relation to any property or 

interest in property which it acquired.   

The Certificate of Title which the Company obtained from the Supreme Court in June 1976 gave 

effect to the nature of the agreements which had been entered into between the Company and the 

various adverse claimants. Insofar as it affected the 68 acre Thompson property, the Certificate 

expressly declared the Company’s legal and beneficial title to the 184.3 acre tract was to be 

subject to the agreement made between the Company and HT.  

There was no merit in the argument that the various adverse claimants could have no legal or 

equitable interest in any part of the Company’s assets because they had been issued a share in the 

Company and accordingly, the Company must be regarded as the sole legal and beneficial owner 

of all the property vested in it. It is a well-known principle of company law that shareholders of a 

company have no direct proprietary rights to a company’s property, but merely own their shares. 

The principle, however, is not absolute and has no application in a situation where the Company 

has agreed to hold specific property in trust for its shareholders.  

As is well known, an express trust will not take effect unless the “three certainties” are shown to 

be present; viz. (i) certainty of words (or intention); (ii) certainty of subject matter; and (iii) 

certainty of objects. Based on the evidence which was before him the agreement between the 

Company and HT bore all the hallmarks of an express trust. In particular the “three certainties” 

of an express trust were clearly established on the evidence before the learned judge and he was 

correct both in law and in fact in concluding that an express trust had arisen upon the terms of 

the agreement. 

Notwithstanding his finding that an express trust arose on the terms of the agreement between 

the Company and HT as he had found them, the learned judge was also entitled to make the 

alternative finding regarding the existence of a constructive trust.  

Inasmuch as the 68 acre Thompson property was held on trust by the Company at the time of the 

winding up, it remained subject to the trust. In accordance with section 204(5) of the Companies 

Winding-Up Act, the property is not divisible in the liquidation of the Company to satisfy the 

debts owed to its creditors. 

Hammond v. Mitchell [1992] 2 All ER 109 considered                  

Lloyd’s Bank v. Rossett [1990] 1 All ER 1111 considered 

Short and others v. Treasury Commissioner (1948) 1 KB 116 considered 
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______________________________________________________________________________ 

 

J U D G M E N T 
______________________________________________________________________________ 

 

Judgment delivered by The Honourable Madam Justice Crane-Scott, JA: 

Introduction 

1. This is an appeal from a decision handed down on 18 October 2016 by Winder J., in which 

the learned judge dismissed an action instituted by the appellant, Christopher V. Stuart 

against the first and second respondents and Intelligent Data Ltd.; the learned judge further 

declared that the said Christopher Stuart holds a parcel of land situated in the vicinity of Cow 

Pen Road in Southern New Providence on trust for the second respondent. 

 

2. The appellant now seeks an Order of this Court setting aside the learned judge’s decision and 

seeking the declarations or the alternative relief which he had originally sought in his Writ of 

Summons in the court below. 

 

Background to the appeal 

 

3. Some background facts are necessary for a better understanding of the matters which arose 

for our consideration on the appeal.  

 

4. The action in the court below involved a title dispute in respect of a parcel of land (68 acres) 

situated in the vicinity of Cow Pen Road in Southwestern New Providence which the 

appellant (hereinafter sometimes referred to as “the Official Liquidator”) claimed to be 

legally and beneficially owned by North Cow Pen Land Limited (“the Company”) now in 

compulsory liquidation.  

           

5. The parcel in dispute is a smaller portion (68 acres) of a much larger tract of land (184.3 

acres) situated in the Cow Pen Road area which had been the subject of a Supreme Court 

quieting action (No. 53 of 1967) initially instituted by Lawrence Livingstone Lightbourne in 

1967, but later continued by the Company following its incorporation in 1971.  

 

6. To facilitate the quieting action, the Company entered into a series of agreements with 

numerous adverse claimants (totalling approximately 77 persons) who conveyed their 

respective interests in various parcels of land in the Cow Pen Road area to the Company 

upon terms, inter alia, that upon their paying their share of the expenses of clearing the title, 

the Company would re-convey the respective properties to them when the Company obtained 

a Certificate of Title in the pending quieting action. 
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7. One of the numerous adverse claimants who facilitated the Company’s quieting action was 

Harold C. Thompson, the duly appointed executor of the estate of his late father, Nathan 

Thompson. On or about 12 January 1976, the said Harold Thompson (acting on behalf of 

himself and his siblings) entered into an agreement with the Company under which he agreed 

to transfer their interest in the parcel of land containing approximately 68 acres (“the 

Thompson property”) which they had inherited under their father’s Will. As noted, the 68 

acre Thompson property forms part of the larger tract of land of 184.3 acres which was the 

subject of the Company’s quieting action.   

 

8. On completion of the quieting action on or about 30 June 1976, the Company obtained a 

Certificate of Title to the entire 184.3 acres and started the process of re-conveying the 

parcels to the various adverse claimants in accordance with the individual agreements which 

it had entered into with the persons who had facilitated the process. 

 

9. The Certificate of Title to the 184.3 acre tract which issued to the Company under the 

Quieting Titles Act, 1959 was signed by Supreme Court Senior Justice James Smith on 30 

June 1976 and is duly recorded at Vol 2595 pages 507 to 512 of the Record Book held by the 

Registrar General’s Department.    

        

10. The Certificate of Title (Tab 7) certified the Company to be the legal and beneficial owner in 

fee simple in possession of the 184.3 acre tract therein described and delineated. The 

Company’s title was, however, expressly stated to be subject to the Agreements made 

between the Company and the approximately 77 adverse claimants who had conveyed their 

respective interests to the Company and whose names and respective interests were set out in 

tabular form in the Schedule to the Certificate of Title.        

    

11. Insofar as it is relevant to this appeal, we extract below, item 26 of the said Schedule which 

identified the following adverse claimants and interests to which the Company’s title was 

expressly made subject: 

 

THE SCHEDULE HEREINBEFORE REFERRED TO 

Name: Date Paragraph in Consolidated 

Abstract and Supplements 

thereto 

26. Harold C. Thompson et 

al (devisees under the Will 

of Nathan Thompson) 

12 Jan. 1976 3
rd

 Sup. 56(h) 

     

12. On or about 4 April 1977, the Company sent a letter addressed to Harold Thompson/Nathan 

Thompson requesting payment of the sum of $1,535.00 being the final instalment due to the 
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Company for: “…the fixing of your land title by the Company.”       

       

13. For reasons which are not entirely clear, the Thompson property was not re-conveyed to 

Harold Thompson and the other devisees of the Will of Nathan Thompson as provided under 

the Agreement. In any event, no conveyance from the Company to the beneficiaries was 

produced in the court below and it is not in dispute that the Thompson property remained 

vested in the Company until August 2004 when, following a Winding-up Order, the 

Company’s assets were vested in an Official Liquidator as is more particularly explained 

below. 

 

14. The Company was ordered wound-up on 11 May 1990 and the appellant, Christopher V. 

Stuart was appointed its Official Liquidator. On 13 August 2004 by way of a Supreme Court 

Vesting Order issued by Lyons J, all property belonging to the Company became vested in 

the Official Liquidator with liberty to dispose of all property of the Company so vested. 

 

15. On 17 June 2005, Elva Minnis (the first respondent) and Hazel G. Thompson (being two 

surviving sisters of the said Harold Thompson and being also two of the eight devisees 

entitled under the will of the said Nathan Thompson) conveyed the 68 acre Thompson 

property to Intelligent Data Machines Ltd. which, on 6 April 2006, in turn conveyed a 

portion of the said property containing 13,663 square feet to Deborah Mae Bastian (now the 

second respondent) who thereafter entered into possession. 

             

16. By letter dated 10 February 2012 the Official Liquidator caused a legal letter to be issued to 

the second respondent advising her that her title to the 13,663 square foot portion of the 

Thompson property she had purchased was defective since the Thompson children had failed 

to pay their share of the Company’s corporate costs prior to the Winding-up Order and had 

“lost their right” to a re-conveyance of the 68 acres. Paragraph 14 of the letter read as 

follows:  

“14. Your Conveyance is defective however, because the land is 

still legally vested in and owned by the Company. Your 

attorney should have discovered this when he was conducting 

title investigations on your behalf and on behalf of the Bank of 

The Bahamas who we understand financed your acquisition of 

the property in question.” 

17. The letter concluded by giving her fifteen days to accept that the Official Liquidator’s title to 

the land “remains effective” and to “reach a settlement” with him in relation to the value of 

the land, failing which he intended “to exercise all legal rights properly vested in him” as the 

Company’s Official Liquidator.            
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18. The title dispute continued to fester and eventually on 10 December 2014, the Official 

Liquidator commenced an action by specially endorsed Writ of Summons against three 

defendants, namely: the said Elva Minnis (the first defendant, now the first respondent), 

Intelligent Data Machines Ltd. (the second defendant) and the said Deborah Mae Bastian (the 

third defendant, now the second respondent)  seeking, inter alia, a declaration that he was the 

lawful owner of the subject land; and additionally, an order for possession of the said piece 

parcel lot or tract of lands which he claimed were unlawfully sold by the first defendant and 

the second defendant and which he further claimed were wrongfully occupied by the second 

defendant and third defendant respectively. Failing such relief, the Official Liquidator 

claimed in the alternative, damages in the amount of Four Hundred and Twenty-three 

($423,000.00) Thousand Dollars. 

 

19. The first respondent denied the Official Liquidator’s claims and filed a Counterclaim seeking 

a variety of declarations and more importantly, a declaration that the property being all that 

piece parcel or part of a sixty-eight (68) acre tract of land situated in the vicinity of Cow-Pen 

Road in the Southern District of New Providence is held by the Official Liquidator upon trust 

for the first defendant.  

          

20. The second respondent similarly denied the claims and also filed a Counterclaim seeking an 

Order restraining the Official Liquidator, his servants and/or agents from trespassing on her 

property (i.e.: the 13,663 square feet parcel) and sought a declaration that she is the legal and 

beneficial owner of the said land.         

  

21. The matter came on for hearing before the learned judge on 18 October 2016 after which, as 

indicated earlier, the learned judge dismissed the Official Liquidator’s action and declared 

that the property was held on trust for the benefit of the second respondent, Deborah Mae 

Bastian. The learned judge’s written reasons for decision were subsequently set out in his 

written Judgment dated 5 April 2017 and lie at the heart of the appeal. 

 

The Judge’s Reasons 

 

22. Before setting out the grounds of appeal and in the interests of clarity, we extract below the 

following portions of the learned judge’s findings of fact, together with his analysis and 

conclusions:  

 

“17. lt is not seriously disputed, notwithstanding the Third 

Defendant’s demurrer, that the property acquired by Nathan 

Thompson in 1958, came to be a portion of the property 

reflected in the Certificate of Title granted to the Company. 

None of the parties however can speak authoritatively as to 

how the Company came to acquire the interest of the children 
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of Nathan Thompson. The First Defendant who is one of the 

named beneficiaries of the Will of the late Nathan Thompson, 

comes nearest to the transaction, as the actual agreement 

alleged between Harold Thompson and the Company cannot 

be located. 

 

18. On the available evidence, and having assessed the 

witnesses who gave evidence on this issue, I accept that the 

agreement provided as follows: 

 

a) North Cow Pen Land Limited (‘the Company’) 

would apply to the Supreme Court in the said action to 

become the sole Petitioner in place of the said Lawrence 

Livingston Lightbourne. 

 

b) That upon the said application being granted the 

Company would continue the said action with the view 

to obtaining a Certificate of Title to the subject property 

on behalf of all the Adverse Claimants who would agree 

to convey their respective portion of the said tract 

claimed in the Petition and in their respective Adverse 

Claims filed in the said Action to the Vendor. 

 

c) That the Adverse Claimants would respectively 

convey their portion of the said tract to the Company 

for a consideration of One Dollar in Bahamian 

Currency (B$1.00) and other good and valuable 

consideration which said tract would be conveyed back 

to each and every of the said Adverse Claimants upon 

the Company obtaining the said Certificate of Title 

from the said Court. 

 

d) That the location of the said land conveyed back by 

the Company to the said Adverse Claimants would be 

as nearly as possible the location as shown on a plan 

attached to the said Conveyances. 

 

e) That upon the Conveyance back from the Company 

to the Adverse Claimants, the Adverse Claimants would 

pay to the Company their proportionate share of the 

legal and surveying expenses incurred by the Plaintiff 

herein, the said proportionate share of the said expenses 

to be determined in direct proportion to the number of 

acres conveyed back to each and every of the said 

Adverse Claimants by the said Vendor one-quarter 

(1/4) acres possessed by each and every of the said 
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Adverse Claimants to represent one share in the 

Company of the said Vendor. 

 

19. It is not in dispute that the legal title to the property was 

vested in the Company as a result of the Certificate of Title. It 

is also not in dispute that Adverse Claimants such as the late 

Harold Thompson, on behalf of the estate of Nathan 

Thompson, consented to the grant of the Certificate on the 

condition that the property (or as near to it as possible) would 

be reconveyed to them on the fulfilment of certain conditions. 

 

20. On the evidence, at the forefront of this agreement with the 

Company was the late Harold Thompson who dealt with all 

transactions on behalf of the devisees (he and his siblings). The 

devisees however had already acquired their interest in the 

property prior to the agreement with the Company as the Deed 

of Assent had already been executed in their favour. Harold 

Thompson only had an undivided one eighth interest in the 

subject property but it was nonetheless accepted that he acted 

in their interests as well. 

 

21. In respect of the claim of a constructive trust, a helpful 

discussion on the law is provided by Waite J in the case of 

Hammond v. Mitchell [1992] 2 All ER 109: 

 

‘The court first has to ask itself whether there have at 

any time prior to acquisition of the disputed property, 

or exceptionally at some later date, been discussions 

between the parties leading to any agreement, 

arrangement or understanding reached between them 

that the property is to be shared beneficially. Any 

further investigation carried out by the court will vary 

in depth according to whether the answer to that initial 

inquiry is Yes or No. If there have been discussions of 

that kind and the answer is therefore Yes, the court 

then proceeds to examine the subsequent course of 

dealing between the parties for evidence of conduct 

detrimental to the party without legal title referable to a 

reliance upon the arrangement in question. If there 

have been no such discussions and the answer to that 

initial inquiry is therefore No, the investigation of 

subsequent events has to take the form of an inferential 

analysis involving a scrutiny of all events potentially 

capable of throwing evidential light on the question 

whether, in the absence of express discussion, a 

presumed intention can be spelt out of the parties’ past 
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course of dealing. This operation was vividly described 

by Dickson J in Canada as: ‘The judicial quest for the 

fugitive or phantom common intention’ (see Pettkus v 

Becker (1980)117 DLR (3d) 257), and by Nourse LJ in 

England as a climb up ‘the familiar ground which 

slopes down from the twin peaks of Pettitt v. Pettitt 

[1969] 2 All ER 385, [1970] AC 777 and Gissing v 

Gissing [1970] 2 All ER 780, [1971] AC 886’: see Grant 

v. Edwards [1986] 2 All ER 426 at 431, [1986] Ch 638 at 

646. The process is detailed, time-consuming and 

laborious.’ 

 

22. Further, according to Lord Bridge in Lloyd’s Bank v. 

Rossett [1990] 1 ALL ER 1111 at page 1118: 

 

‘The finding of an agreement or arrangement to share 

in this sense can only, I think, be based on evidence of 

express discussions between the partners, however 

imperfectly remembered and however imprecise their 

terms may have been. Once a finding to this effect is 

made it will only be necessary for the partner asserting 

a claim to a beneficial interest against the partner 

entitled to the legal estate to show that he or she has 

acted to his or her detriment or significantly altered his 

or her position in reliance on the agreement in order to 

give rise to a constructive trust or proprietary estoppel.’ 

 

23. There is little doubt that the Company was established to 

be in the nature of a “trust company” for the benefit of its 

stakeholders whether claimants, attorneys, surveyors and 

other persons with an interest in the quieting of the 184 acre 

tract. In addition to my finding as to the nature of the 

agreement, the letter to Harold Thompson of 4 April 1977, 

advising of his outstanding contribution to the fees and 

expenses of the quieting, provides good evidence of this. That 

letter provided, in part: 

 

 ‘North Cow Pen Land Limited, 

 P.O. Box 2368 G.T.,  

 Nassau, Bahamas. 

  

 4th April, 1977. 

 

Mr. Harold C./Nathen Thompson,  

P.O. Box N-8764, Nassau, Bahamas. 

 



11 

 

Dear Member Land-claimant; 

 

 North Cow Pen Land Limited (a Trust 

compromized Company) which was, and still is 

responsible for the clearing of the land titles 

which we all claim: (as understood) on the 

Northern side of Cow Pen Road, James Howe 

Tract: under the leadership of its Board of 

Directors, Mr. S.A. Hepburn President; as is 

their responsibility: present you with the final 

bill for the fixing of your land title by the 

Company. If you have receipts for any money 

paid, and it is not accounted for on your bill: 

please call at the Registered office, on 

appointment and I will see the matter sorted out. 

 

 The whole business dealing with this land 

have been and still is; a most difficult one, 

especially now that we are dealing with 

payments of money toward a very complicated 

sphere of administration. I am sure your bill sets 

out intelligently how the charges are applied to 

each. Yet you may ask questions if necessary: at 

the extraordinary general meeting of the 

Company, l6 April, 1977, 7:30 p.m Taxaco (sic) 

building, Wulff Road; concerning your personal 

charges. The interest charge (sic) are applied 

only to those persons who did not pay the Call 

amount, and is calculated on that amount only: 

up until the 31st July, 1977 if remain unpaid. No 

interest have (sic) been charged on the second 

balance of payment. ...’ (Emphasis added) 

 

24. In addition to my view as to an expressed trust appearing 

upon the terms of the agreement, I am satisfied that if I am 

wrong as to this view, I would nonetheless find that there was a 

constructive trust in favor of the devisees as: 

 

(1) there was a common intent for the beneficial interest 

vested in the Company to remain in Harold Thompson 

and his siblings (who were joint owners); and 

 

(2) the said Harold Thompson and his siblings who 

agreed for the property to be included in the Certificate 

of Title would have acted to their detriment in reliance 

on the arrangements. 
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It would be unconscionable for the Company to claim a right 

to this property in light of the circumstances by which it came 

to be vested with title. 

 

25. Any and all disposition of property by the Company after 

the commencement of Winding-up is null and void unless 

otherwise ordered by the Court. Sections 101 of the Companies 

Act provides: 

 

‘101. When an order has been made for winding up a 

company under this Act no suit, action, or other 

proceedings shall be proceeded with or commenced 

against the company except with the leave of the court, 

and subject to such terms as the court may impose.’ 

 

26. Section 204 (5) of the Companies Winding Up Amendment 

Act (2011) codifies the common law rule that, the property 

which is in the bankrupt’s possession for a specific purpose 

does not, as a general rule, pass to the Trustee (the Company), 

but is clothed with a species of trust and is subject to the same 

principles as trust property. Section 204(5) provides: 

 

‘For the avoidance of doubt, nothing in subsections (3) 

and (4) shall affect the principle of law that assets held 

by a company in trust for another person shall not be 

divisible in the liquidation of that company.’ 

 

27. The subject property, if held on trust by the Company at 

the time of the winding up, would therefore not become the 

property of the Company which it may dispose of to satisfy the 

debts of its creditors. The property would remain subject to 

the trust. 

 

28. The Plaintiff’s response to the trust argument is simply that 

because the company is the sole beneficial owner of all 

properly vested in it, the company cannot hold property on 

trust for its shareholders either by any rule of law or under 

constructive or implied trust. He relies on an article by Robert 

Pennington, Can shares in companies be defined?” (1989) 10 

Comp. Law 140, where it states: 

 

‘Judicial decisions during and since the second half of 

the 19
th

 century have made it clear beyond question that 

shareholders or members of a company registered 

under the Companies Acts have no legal or equitable 

interest in any part of the company’s property or assets, 
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and the company is the sole and beneficial owner of all 

the property vested in it. Companies can hold their 

assets in trust for other persons if the trust is expressly 

created or arises by implication or constructively under 

a rule of equity, but there is no such trust implied or 

imposed constructively by a rule of law or equity in 

favour of shareholders or members of the company as 

such.’ 

 

29. Respectfully, the Plaintiff’s argument is misconceived. The 

authority advanced by it merely provides, that the mere fact of 

someone being a shareholder or member does not make the 

Company the Trustee for that member or shareholder. The 

fact of the shareholding cannot cause a trust to be implied in 

law. It does not mean, and cannot mean, that a Trustee could 

not on some other basis, for example expressly or by virtue of 

some agreement, be a Trustee for the member or shareholder. 

In fact, were it otherwise, it would do violence to the hallowed 

principle of separate legal personality. Because the 

member/shareholder and the company are separate and 

distinct they can enter into relations which are distinct from 

each other. 

 

30. The properties would only be re-conveyed depending on 

Harold Thompson living up to the terms of the agreement. 

Notably, there is no evidence that Mr. Thompson paid or did 

not pay what was due to the company. It seems to me that 

whilst the Plaintiff could not deny the beneficial interest in the 

property of the First Defendant, the First Defendant could not 

compel recovery without proving it had complied with the 

agreement. 

 

31. I find that the First Defendant’s conveyance to the Second 

Defendant transferred the First Defendant’s beneficial interest 

unto to the Second Defendant and ultimately that benefit 

vested in the Third Defendant. The equitable maxim, “equity 

treats as done that which ought to be done”, is applicable.”  

 

23. As already indicated, the learned judge then concluded his Judgment at paragraph 32 by 

dismissing the Official Liquidator’s claim against the first and second respondents and 

declaring that the Official Liquidator holds the property on trust for the benefit of the second 

respondent. We turn now to consider the grounds of appeal. 
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The Appeal 

 

24. In his Notice of Appeal filed on 23 May 2018, the Official Liquidator made six (6) 

complaints about the learned judge’s decision as follows: 

 

“1. The Learned Judge erred and misdirected himself at law 

and on the evidence in finding at paragraph 23 that the 

Company was established to be in the nature of a “trust 

company” for the benefit of its stakeholders… 

 

2. The Learned Judge erred and misdirected himself at law 

and on the evidence in finding at paragraph 24 that a 

constructive trust arose in favour of the devisees of Nathan 

Thompson Will. 

 

3. The Learned Judge erred and misdirected himself at law 

and on the evidence in holding at paragraph 26 that the word 

“person” in Section 204(5) of the Companies Winding Up Act 

(2011) means and or includes “members” and or 

“shareholders”. 

 

4. The Learned Judge erred and misdirected himself at law 

and on the evidence in holding at paragraph 29 that a company 

can hold property on trust for a member or shareholder. 

 

5. The Learned Judge erred and misdirected himself at law 

and on the evidence in holding at paragraph 32 that the 

Plaintiff holds the property on trust for the benefit of the Third 

Defendant. 

 

6. The decision of the Learned Judge was wrong at law and not 

supported by evidence.” 

 

25. It is obvious that there was considerable overlap between the grounds which all raise trust 

law issues and in particular, the question whether the judge erred in law and on the evidence 

in holding that the property in question was held by the Official Liquidator in trust for the 

second respondent.   

 

26. At the hearing, counsel for the appellant, Mr. Lessiah Rolle, confirmed that the sole issue for 

our determination is whether or not the company was actually created as a trust or became a 



15 

 

trust; and ultimately, whether the judge was correct to find that the Official Liquidator held 

the property (i.e. the 13,663 square foot parcel) on trust for the second respondent. We turn 

firstly to examine ground 1. 

 

27. Ground 1: On this ground, the appellant took issue with the learned judge’s observation at 

paragraph 23 of his Judgment that the Company was established to be in the nature of a “trust 

company” for the benefit of its stakeholders. Mr. Rolle submitted that this finding was wrong 

in law as well as in fact inasmuch as the evidence established that the Company was not 

established as a trust because it was an ordinary company under the Companies Act, Ch. 308 

and had issued shares to the predecessors-in-title of the respondents and filed Annual 

Returns. 

 

28. He submitted that if the Company became a trust then its shareholders were benefitting by 

owning both the shares and retaining an interest in the properties they had conveyed to the 

Company. He submitted that even if the property was found to be holding the property on 

trust, it could not hold the property on trust for its members or shareholders. He relied on an 

article entitled “Can shares in companies be defined?” by Robert Pennington published in 

(1989) 10 Co Law 140 reproduced the Fourth Edition of the text “Cases and Materials on 

Company Law”, by Andrew Hicks and S.H. Goo.   

   

29. The relevant portion of Pennington’s article on which Mr. Rolle relied states:   

   

“Shares in registered companies. Judicial decisions during and 

since the second half of the 19
th

 century have made it clear 

beyond question that shareholders or members of a company 

registered under the Companies Acts have no legal or 

equitable interest in any part of the company’s assets, and the 

company is the sole and beneficial owner of all the property 

vested in it. Companies can hold their assets in trust for other 

persons if the trust is expressly created or arises by implication 

or constructively under a rule of equity, but there is no such 

trust implied or imposed constructively by a rule of law or 

equity in favour of shareholders or members of the company as 

such.” [Emphasis added]        

      

30. Mr. Rolle buttressed his submission with an extract from the text “Principles of Modern 

Company Law”, Seventh Edition by Gower and Davies, to the effect that a company’s 

property belongs to the company and shareholders have no direct proprietary rights to it but 

merely to their shares. He also referred to the dictum of Evershed L.J., in Short and others 

v. Treasury Commissioners (1948) 1 KB 116 at 122 who said that: 
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“Shareholders are not, in the eyes of the law, part owners of 

the undertaking. The undertaking is something different from 

the totality of the share-holdings.” 

 

31. For his part, arguing on behalf of both respondents, Mr. Ashley Williams simply stated that 

upon the evidence available to the judge, his finding that the Company was established to be 

in the nature of a “trust company” for the benefit of its stakeholders was a proper finding. We 

agree.   

          

32. Between paragraphs 18 through 22 of his Judgment, the learned judge accepted, having 

considered the evidence, assessed the witnesses and adverted to the relevant authorities, that 

although the written agreement between Harold Thompson and the Company could not be 

located, an agreement had nonetheless been reached between Harold Thompson (on his 

behalf and for his siblings, as the other devisees of the Will of the late Nathan Thompson) 

and the Company that the 68 acres which he conveyed to the Company was to be shared 

beneficially in accordance with the terms set out in the Judgment at paragraph 18 

subparagraphs (a) to (e) on condition that the property would be re-conveyed to the 

Thompsons on the fulfilment of certain conditions.       

       

33. Following the approach advocated in Hammond v. Mitchell [1992] 2 All ER 109 and 

Lloyd’s Bank v. Rossett [1990] 1 All ER 1111 the learned judge examined the available 

evidence of the course of dealing between the Company and the Thompsons looking for 

evidence of conduct detrimental to the interests of the Thompson devisees which was 

referable to the agreement in question. He considered, in particular, the Company’s letter of 4 

April 1977 to Harold Thompson provided good evidence of the true nature of the 

arrangement which had been entered into with the Company, which he found to be in the 

nature of an express trust appearing upon the terms of the agreement itself.    

           

34. The undisputed evidence in the court below also was that the Company had been 

incorporated in 1971, some four years after the quieting action was first instituted in the 

Supreme Court by the original Petitioner, Lawrence Livingston Lightbourne. The Company 

was clearly formed to facilitate the pending quieting proceedings and the grant to the 

Company of a single Certificate of Title. This was achieved by acquiring the interests of the 

numerous adverse claimants on the clear understanding that when a grant to the 184.3 acres 

was obtained, the Company would re-convey the respective properties so acquired to the 

individual claimants, upon their paying their share of the expenses associated with clearing 

the title in accordance with the individual agreements.   

     

35. We are also satisfied that the agreement which the Company entered into with Harold 

Thompson to facilitate its quieting action, was completely consistent with the objects for 
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which the Company was established in 1971. The Company’s objects set out in its 

Memorandum of Association [at page 30 of the Record] clearly facilitated the Company 

acting as a trustee in relation to any property or interest in property which it acquired. See in 

particular, Clauses 3 (1), (4), (11), (43), (44) and (45) of the Company’s Memorandum which 

indisputably empower the Company, inter alia, either as principals, agents, trustees, 

contractors or otherwise to acquire and hold property or any interest in property; to transact 

all kinds of trust business and to take, receive, hold, transfer and convey all property, real or 

personal which may be granted, conveyed or committed to the Company.   

              

36. Furthermore, the Certificate of Title which the Company obtained from the Supreme Court 

on 30 June 1976 gave effect to the nature of the agreements which had been entered into 

between the Company and the various adverse claimants. Insofar as it affected the 68 acre 

Thompson property, the Certificate expressly declared the Company’s legal and beneficial 

title to the 184.3 acre tract was to be subject to, the agreement made on 12 January 1976 

identified at item 26 of the Schedule made between the Company and Harold Thompson 

(extracted at para 11 above). According to the agreement, Harold Thompson, clearly acting 

to his detriment and that of his siblings, conveyed their undoubted legal and beneficial 

interest in the 68 acre parcel acquired under their father’s Will, to the Company on the 

understanding that the land would be re-conveyed to them in accordance with the terms of 

the agreement when the title was quieted.        

      

37. We found no merit in Mr. Rolle’s submission (based on the Pennington article) that the 

various adverse claimants could have no legal or equitable interest in any part of the 

Company’s assets because they had been issued a share in the Company and accordingly, the 

Company must be regarded as the sole legal and beneficial owner of all the property vested 

in it. In our view, the Pennington article identifies no new principle of law. It simply restates 

the well-known company law principle referred to in the extract from Gower and Davies 

(above) and the extract from Evershed LJ’s judgment in Short (above) that shareholders of a 

company have no direct proprietary rights to a company’s property, but merely own their 

shares. The principle, however, is not absolute and has no application in a situation where the 

Company under an express trust has agreed to hold specific property in trust for its 

shareholders.  

 

38. We completely agree with the view expressed by the learned judge at paragraph 29 of the 

Judgment as follows: 

 

“29. Respectfully, the Plaintiff’s argument is misconceived. The 

authority advanced…merely provides that the mere fact of 

someone being a shareholder or member does not make the 

Company the trustee for that member or shareholder. The fact 
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of the shareholding cannot cause a trust to be implied in law. It 

does not mean, and cannot mean, that a Trustee could not on 

some other basis, for example expressly or by virtue of some 

agreement, be a Trustee for the member or shareholder. In 

fact, were it otherwise, it would do violence to the hallowed 

principle of separate legal personality. Because the 

member/shareholder and the company are separate and 

distinct they can enter into relations which are distinct from 

each other.” 

 

39. If there was any doubt about the nature of the arrangement which had been entered into with 

Harold Thompson, the doubt is dispelled by the following extract taken from an 

Administrative Business Circular issued by the Company to Harold Thompson following the 

grant of the Certificate of Title which (though expressed in layman’s terms) speaks for itself. 

In our view, the Circular confirms the parties’ intention to create a trust in relation to the 68 

acre property which had been conveyed to it in 1976 for purposes of the quieting action. The 

Circular reads:              

 “NORTH COW PEN LAND LIMITED 

                                                  ADMINISTRATIVE BUSINESS CIRCULAR 

          Harold/Nathan Thompson 

Each land claimant should note the following so as to avoid 

complication in dealing with the above Company………. 

 

1. North Cow Pen Land Limited is not an investment 

Company, but specifically a compromised company, in this 

case; 

 

2. The shares of North Cow Pen Land Limited have not 

been sold to any land-owner for cash. They are merely used to 

protect the rights, as well as identify the interest of each 

claimant land which have been passed on to North Cow Pen 

Land Limited so as to clear the title. Each person who passed 

on the same, made themselves subject to an agreement with the 

company, apart from owning their land; 

 

3. The land titles which were passed on for clearing did 

not form North Cow Pen Land Limited. They were passed on 

to the company for straightening. Example: A car passed on to 

an establishment for fixing or a piece of garment put to the 

tailor for making; 
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4. The Company did not buy any claimant’s land for 

investment nor re-investment; even though the shares are 

placed against the Claimants’ lands; but only for the purpose 

of the compromise…; 

 

5. The Company does not have any outright ownership in 

assets, as all the land claimants’ lands are under the agreement 

to be re-conveyed when the expense for the job is paid. The 

Company only claims the expenses or the value thereof in each 

claimant’s land until the bill is paid, so it can in turn pay its 

creditors and liabilities…; 

 

6. …….. 

 

7. …….. 

 

8. …….. 

 

9. ……. 

 

10. …….. 

 

11. ……. 

 

12. …….Persons whose lands are covered by the shares of 

North Cow Pen Land Limited are entitled absolutely to the 

land, once the expenses are paid… 

 

13. That each land claimant can now pay the full price of 

their charges and collect their title, and when the business of 

the Company is closed, any money left after expenses will be 

refunded to each land claimant accordingly…..” [Emphasis 

added]  

 

40. It is obvious from the foregoing that even after the grant of the Certificate of Title following 

the quieting action, the Company continued to acknowledge that it was as it described itself, 

a “Trust compromised company”; and more importantly, that it held various parcels of land 

in trust for the various adverse claimants (including the Thompson family) who had 
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conveyed their properties to the Company for quieting in accordance with their individual 

agreements with the Company.  

 

41. As is well known, an express trust will not take effect unless the ‘three certainties’ are shown 

to be present; viz. (i) certainty of words (or intention); (ii) certainty of subject matter; and 

(iii) certainty of objects. See generally, Chapter 3, Gilbert Kodilyne, “Trusts: Text, Cases & 

Materials”, 1996, pages 45- 61.   

        

42. Based on the evidence which was before him, we are satisfied that the agreement between the 

Company and Harold Thompson bore all the hallmarks of an express trust. In particular the 

“three certainties” of an express trust were clearly established. Two of the “three certainties”, 

that is to say, the objects of the trust and the subject-matter of the trust were, in our view, not 

seriously in question.           

   

43. The objects of the agreement which had been entered into between the Company and Harold 

Thompson were (as the judge correctly found) to facilitate the quieting proceedings and 

ultimately, to obtain, by way of a re-conveyance from the Company, a title to the Thompson 

property free from adverse claims. The subject matter of the trust was, quite obviously, the 

68 acre Thompson property which (as the judge accepted) had been conveyed to the 

Company on the understanding that it would be re-conveyed to the Thompson family in 

accordance with the terms of the agreement following the grant to the Company of a 

Certificate of Title from the Supreme Court.  

 

44. As noted earlier, between paragraphs 18 through 24 of his Judgment, the learned judge 

turned his attention to an examination of the third “certainty”, that is to say, the intention of 

the parties to create a trust arrangement. He examined the nature of the agreement and made 

express findings of fact as to its terms, after which he concluded at paragraph 23 that an 

express trust had appeared upon the terms of the agreement. In our view, the “three 

certainties” were obviously established on the evidence before him and the learned judge was 

correct both in law and in fact in concluding (as he did) that an express trust had arisen upon 

the terms of the agreement. 

 

45. For all the foregoing reasons, we found no error in law or in fact in the learned judge’s 

finding at paragraph 23 of his Judgment that based on the terms of the agreement (as he 

found them) the Company had been established in the nature of a “trust company” for the 

benefit of its stakeholders. In short, we are satisfied that the judge’s finding as to the 

existence of an express trust is sustainable both on the evidence and in law and accordingly, 

ground 1 fails and is dismissed. 
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46. Ground 2: As we understood it, ground 2 attacked the judge’s finding at paragraph 24 of his 

Judgment that if he was wrong in his view that an express trust arose on the terms of the 

agreement, a constructive trust nonetheless arose in favour of the Thompson devisees 

inasmuch he was satisfied firstly, that there was a common intention for the beneficial 

interest which had been vested in the Company to remain in Harold Thompson and the other 

devisees under the Will of the late Nathan Thompson; and secondly, that the said Harold 

Thompson and his siblings had acted to their detriment in reliance on the agreement and that 

it would be unconscionable to allow the Company to claim the 68 acre Thompson property 

having regard to the circumstances in which the Company came to be vested with the legal 

title.  

         

47. Notwithstanding his finding that an express trust arose on the terms of the agreement 

between the Company and Harold Thompson as he had found them, the learned judge was, in 

our view, also entitled to make the alternative finding (as he did) regarding the existence of a 

constructive trust based on his having been satisfied: (i) that there was a common intention 

that the beneficial interest vested in the Company would remain in Harold Thompson and his 

siblings as devisees under the Will of their late father; and (ii) that Harold Thompson and his 

siblings had acted to their detriment in transferring their interest in the 68 acre Thompson 

property to the Company in reliance on the agreement. There was no merit in ground 2 which 

is similarly dismissed.    

  

48. Ground 3: On this ground, counsel for the appellant challenged the learned judge’s finding at 

paragraph 26 of the Judgment that the word “person” in section 204(5) of the Companies 

Winding-Up Act, 2011 means and/or includes “members” and/or “shareholders”. Section 

204(5) provides:         

 

“For the avoidance of doubt, nothing in subsections (3) and (4) 

shall affect the principle of law that assets held by a company 

in trust for another person shall not be divisible in the 

liquidation of that company.” [Emphasis added]   

          

49. Mr. Rolle contended that the expression “another person” in section 204(5) refers to non-

shareholders or not to “shareholders” or “members”. He buttressed his submission by relying 

once again on the Pennington article (above) which we have already discussed in relation to 

ground 1. We completely agree with the learned judge’s view expressed at paragraph 29 of 

his decision (extracted at para 22 above) that nothing in the Pennington article can be taken 

as preventing the Company from holding specific property in trust for its shareholders 

pursuant to express trusts set out in the individual agreements entered into with its 

shareholders. 
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50. As the judge correctly stated, Mr. Rolle’s submission was misconceived. It completely 

overlooked the principle of separate legal personality which would permit a Company and a 

shareholder(s) (as separate legal entities) to enter into individual agreement(s) in the nature 

of an express trust setting out the circumstances under which assets legally and beneficially 

owned by the shareholder(s) would be conveyed to the Company for specific purposes and 

would be subsequently re-conveyed to the shareholder following the quieting in accordance 

with the terms of the agreement.  

 

51. Furthermore, the Administrative Business Circular issued by the Company to Harold 

Thompson (extracted earlier at para 39) reinforces the fact that the share(s) which were 

issued to the various claimants were merely issued to protect the rights, as well as identify 

the interest of each adverse claimant who had acted to their detriment under the trust by 

conveying their title to the Company in accordance with the agreement with the Company. 

            

52. We are satisfied that inasmuch as the 68 acre Thompson property was (as the judge found) 

held on trust by the Company at the time of the winding up, it remained subject to the trust. 

In accordance with section 204(5) of the Companies Winding-Up Act, the property is not 

divisible in the liquidation of the Company to satisfy the debts owed to its creditors.  Ground 

4 has no merit and is dismissed.         

  

53. Grounds 5 & 6: Both these grounds may be disposed of shortly. Ground 5 challenges the 

learned judge’s conclusion at paragraph 32 of his Judgment that the Official 

Liquidator/appellant holds the property on trust for the benefit of the third defendant (now 

the second respondent). In support of this ground Mr. Rolle relied, once again, on the 

principle in the Pennington article which we rejected in our discussion under ground 1. For 

all the reasons outlined earlier, there was no merit in this submission and ground 5 is, 

therefore, dismissed.  

 

54. Ground 6 alleges that the judge’s decision is wrong in law and not supported by the evidence. 

For all the foregoing reasons, there is no merit in this ground which is dismissed. 

 

55. Based on the evidence and in the interests of absolute clarity, the Official Liquidator now 

holds the 68 acre Thompson property in trust for the beneficiaries of Nathan Thompson and 

their successor-in-title, Intelligent Data Machines Ltd. which, in 2005, purchased the 

property from the first respondent and her sister Hazel Thompson, two of the devisees of the 

Will of the late Nathan Thompson. The judge’s reference at paragraph 32 to the property 

being held on trust for the second respondent is properly understood as a reference to the 

13,663 square foot parcel which Deborah Mae Bastian purchased from Intelligent Data 

Machines Ltd. as successor-in-title of the beneficiaries of the late Nathan Thompson.   
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Disposition 

 

56. For all the foregoing reasons the appeal is dismissed. We affirm the learned judge’s decision 

(with the foregoing clarification) and award costs of the appeal to the respondents, to be 

taxed if not agreed. 
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