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Civil Appeal – Application for a stay- Committal Proceedings-Contempt of Court- Breach of 

Injunction- Enforcement of Injunction-Order to dispense with personal service of Committal 

Order-Whether Committal Order irregular-Committal Order to be obeyed until set aside-

Whether appeal rendered nugatory if sentence served before appeal heard 
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On the 12
th

 of February, 2019, the respondents obtained an injunction, from the Supreme Court, 

restraining the applicant, Peter Nygard, from dealing with the correspondence described or 

referred to in paragraph 6 (i) of the injunction and in the manner therein described, except (inter 

alia) for the purpose of disclosure to legal advisers instructed in relation to the proceedings in the 

Supreme Court. On the 25
th

 of September 2019 the respondents filed a Notice of Motion for an 

Order that the applicant be committed for breaching paragraph 6(i) of the injunction contained in 

an Order made by the Court below. On the 10
th

 of October, 2019 and the 15
th

 of November, 2019  

Justice Bowe Darville determined that the applicant was guilty of contempt for his breach of 

Paragraph 6(i) of the Order of 12
th

 February, 2019 and was therefore liable for committal to the 

Bahamas Department of Corrections and a fine. The applicant filed a Notice of Appeal and a 

Notice of Motion for Stay of Execution Pending Appeal in the Court of Appeal on 18
th

 

November 2019 appealing the committal for contempt and sentencing orders of Justice Bowe-

Darville and for a stay of execution pending appeal. 

 

Held:- Being out of the jurisdiction and urgency are unsatisfactory reasons justifying the trial 

judge’s decision to dispense with personal service in committal proceedings. There is no 

evidence that applicant evaded personal service. However, an order made by a court of unlimited 

jurisdiction, even though irregular, must be obeyed unless and until it is set aside.  

Application for a Stay of the Order committing and sentencing Peter Nygard for contempt of 

court pending his appeal allowed since the appeal may be nugatory if the applicant serves the 

sentence before his appeal. The applicant is granted a stay of execution of the 90-day custodial 

sentence until the hearing of his appeal in this court.  

 

Attorney General v Punch Ltd [2003] 1 A.C. 1046  Considered 

Bahamas Real Estate Association v George Smith SCCivApp No.109 of 20015 Applied 

Grafton Isaacs v Emery Robertson [1985] A.C. 97 Considered 

Linotype-Hell Finance Ltd. v. Baker (1992) 4 All ER 887 Considered 

Mander v Falcke 1881 3 Ch 488  Considered 

Point West Trust London Ltd v Rothschild Trust (Bermuda) [2012] EWCA Civ 884 Considered 

 

 

 

JUDGMENT 
 

 

Judgment delivered by the Honourable Mr. Justice Jones, JA: 

 

1. This is an application for a stay of an order made by Bowe-Darville J (“the judge”) on 

10
th

 October 2019, and 15
th 

November, 2019 committing and sentencing Peter John 

Nygard ("Mr. Nygard") for contempt of court pending his appeal to this court. The judge 

found Mr. Nygard to be in contempt and sentenced him to prison for ninety days. The 

committal order and sentence arises from an injunction granted in court proceedings 



3 

 

between Mr. Nygard, on the one hand and Frederick Smith Q.C, Callenders, and the 

Coalition to Protect Clifton Bay ("Fred Smith, Callenders and the Coalition") on the 

other, concerning dredging and land reclamation activities at Mr. Nygard’s property at 

Nygard Cay in New Providence Island, The Bahamas. 

Background 

2. Sometime in February 2019, Keod Smith ("attorney for Mr. Nygard") displayed email 

communications between Mr. Fred Smith, and others. The emails revealed privileged 

discussions about the legal affairs of Fred Smith, Callenders and the Coalition with their 

attorneys. Mr. Nygard’s New York attorneys also contacted Mr. Fred Smith about 

documents contained in Mr. Smith’s client files. Mr. Fred Smith, Callenders and the 

Coalition got an Injunction against Mr. Nygard forbidding - either directly or through 

others acting on his behalf - use of documents or correspondence belonging to them not 

already in the public domain. The injunction was served on Mr. Nygard and there is no 

issue as to whether he knows of its existence and terms. 

3. On 6
th

 September, 2019 Wilson Elser ("the attorney for Mr. Nygard’s New York action") 

in a suit brought by Mr. Nygard against Mr Louis Bacon wrote to the judge in the New 

York action asking for permission to use the documents in that case. The access of the 

attorney for Mr. Nygard’s action to the prohibited documents was a breach of the 

injunction issued in The Bahamas.  

4. Mr. Fred Smith, Callenders and the Coalition brought an application for committal of Mr. 

Nygard for his breach of the injunction. This was heard on 10
th

 October, 2019, when Mr. 

Nygard was absent, but his attorney was in attendance. After a review of the evidence 

before her, the judge, found that Mr. Nygard and his agents breached the injunction and 

he was in contempt of court. The judge adjourned the hearing to allow Mr. Nygard an 

opportunity to mitigate his sentence. In addition, she ordered Mr. Nygard to attend on the 

adjourned hearing date set for 14
th

 November, 2019 and dispensed with personal service 

of the Committal Order. 

5. Mr. Nygard failed to appear on the adjourned date and the judge reserved judgment. On 

15 November 2019 the judge sentenced Mr. Nygard to: 

a) serve a 90-day custodial sentence and pay a $150,000 

fine within 7 days (and in default of paying the 

$150,000.00 a further 30 days imprisonment and a 

further $5,000 daily fine for each day the $150,000.00 

remains unpaid); 

b) apologise for breaching the attendance order and give 

verifiable reasons for his non-attendance within 7 days; 

c) undertake to discontinue his use of the Documents in 

the New York Action within 7 days; and 
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d) pay a daily fine of $5,000 for each day the obligations at 

(b) and (c) are unfulfilled. 

 

Enforcement of the Injunction 

6. Where a person disobeys a prohibitory injunction or fails to obey a mandatory injunction 

the orders of the court may be imposed by an order of committal against him. O. 45, r. 5 

of the RSC 1978 provides that: 

“Where: 

... 

a person disobeys a judgment or order requiring him to 

abstain from doing an act; then, subject to the provisions of 

these Rules, the judgment or order may be enforced by one or 

more of the following means, that is to say - 

(i)... 

(ii) ... 

(iii) subject to the provisions of the Debtors Act an order of 

committal against that person or, where that person is a body 

corporate, against any such officer. 

 

7. The justification for this power was succinctly stated in Attorney General v Punch 

[2003] 1 A.C. 1046 where Lord Nicolls of Birkenhead said at para 32: 

“...if a temporary injunction is to be effective the law must be 

able to prescribe appropriate penalties where a person 

deliberately sets the injunction at nought. Without sanctions an 

injunction would be a *1055 paper tiger. Sanctions are 

necessary to maintain the rule of law; in the language of the 

Convention, to maintain the authority of the judiciary. If the 

rule of law is to be meaningful, the decision of the court on 

how, and to what extent, the status quo should be maintained 

pending the trial must be respected. It must be respected by 

third parties as well as the parties to the proceedings.” 

 

The Notice of Appeal from Committal and Sentencing Orders 
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8. Mr. Nygard has filed a Notice of Appeal to the committal and sentence orders made by 

the judge on 10
th

 October, 2019 and the 15
th

 November, 2019 respectively. The appeal 

seeks to challenge: 

a) the finding that he is in contempt for having breached 

the Injunction in his use and perusal (via his US 

attorneys) of the Documents in the New York Action; 

and  

b) the custodial sentence and fines imposed by the court. 

Application for Stay of the Committal Proceedings 

9. The applicant, Mr. Nygard has asked for a stay of the committal and sentence orders 

pending his appeal. 

10. It is axiomatic that a stay pending appeal is not automatic on filing an appeal. The Court 

of Appeal Rules s. 12(1) provides: 

“Except so far as the court below or the court may otherwise 

direct- 

a) an appeal shall not operate as a stay of execution or of 

proceedings under the decision of the court below; 

b) no intermediate act or proceeding shall be invalidated 

by an appeal” 

11. Order 59 Rule 13 of the former English Rules, in the 1999 White Book [at pages 1076 

and 1077] state: 

“…Neither the court below nor the Court of Appeal will grant 

a stay unless satisfied that there are good reasons for doing so. 

The Court does not make a practice of depriving a successful 

litigant of the fruits of his litigation, and locking up funds to 

which prima facie he is entitled”, pending an appeal (The 

Annot Lyle (1886) 11P. 114 at 116 CA; Monk v. Bartram 

[1891] 1 QB 346);… 

But the court is likely to grant a stay where the appeal would 

otherwise be rendered nugatory (Wilson v. Church (No. 2) 

(1879) 12 Ch.D. 454 at 458, 459, CA), or the appellant would 

suffer loss which could not be “compensated in damages. 

The question whether or not to grant a stay is entirely in the 

discretion of the court (Becker v. Earl’s Court Ltd  (1911) 56 

SJ.-206; The Ratata [1897] P 118 p.132; Att.-Gen. v. Emerson 
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(1889) 24 Q.B.D. 56 at 58, 59) and the court will grant it where 

the special circumstances of the case so require. 

Nowadays the court may be prepared (provided that the 

appeal has sufficient merit) to grant a stay, even where that 

test is not satisfied, if enforcement of the money Judgment 

under appeal would result in the appellant’s house being sold 

or his business being closed down. But if such a stay is granted 

the court should impose terms which (so far as possible) ensure 

that the respondent is paid without delay, if the appeal fails, 

and) that appellant is prevented from depleting his assets in 

the meantime, except for any legitimate and necessary 

expenditure. 

but the Court made it clear that a stay should' only be granted 

where there are good reasons for" departing from the starting 

principle that the successful party should not be deprived of 

the fruits of the judgment in his favour. The Court also 

emphasized that indications in past cases do not fetter the 

scope of the Court’s discretion” 

 

12. The relevant principles governing a stay pending appeal is set out in Linotype-Hell 

Finance Ltd. v. Baker (1992) 4 All ER 887, at p. 888 where Staughton LJ said: 

“It seems to me that, if a defendant can say that without a stay 

of execution he will be ruined and that he has an appeal which 

has some prospect of success, that is a legitimate ground for 

granting a stay of execution.” 

 

13. More recently in Point West Trust London Ltd v Rothschild Trust (Bermuda) [2012] 

EWCA Civ 884 Lord Justice Patten gave a further refinement at para 3: 

“The grant or not of a stay of execution pending appeal is, of 

course, an exercise of some discretion vested in the court, but it 

has to be exercised on established principles. The authorities 

indicate that the mere fact that permission has been granted 

for an appeal is not sufficient of itself to justify the imposition 

of a stay in relation to the original judgment. The parties 

seeking the stay must be able to demonstrate that if the stay is 

not granted it will suffer serious - perhaps irremediable - 

damage as a consequence. If it is able to demonstrate that then 

that has to be set against the effect on the successful party 
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below in not being able to enforce its judgment pending the 

appeal.” 

14. These general principles have been applied in our jurisdiction in Bahamas Real Estate 

Association v. George Smith SCCivApp No. 109 of 2015, where Isaacs J.A in 

delivering the judgment of the court said at para 11 and 12: 

“11.  …the court should ensure that in the event the appealing 

party succeeds his judgment on appeal is not rendered 

nugatory.  

12.  Further guidance as to matters the Court must take into 

account may be derived from the authorities. Some have been 

helpfully set out in the appellant's submissions, for example,                                                                                                           

a) whether the appellant is entitled to appeal as of right; 

see also Wilson v. Church (No.2) (1879) 12 Ch 454; 

b) whether the appellant has an arguable case; see 

Mandeer Holidays Ltd v Civil Aviation Authority 

Official Transcripts (1980-1989);  

c) whether the absence of the stay would render a 

successful appeal nugatory; See City Services Limited v. 

AES Ocean Cay Limited [2012] 1 BHS J. No. 85 at para. 

15 at TAB 8; see also Wilson v. Church supra;  

d)  whether there is a risk of injustice to one or other of the 

parties if it grants or refuses a stay; see Hammond 

Suddards Solicitors v Agrichem Holdings Ltd [2001] 

EWCA Civ 2065; and  

e) whether the appellant has given sufficient evidence by 

affidavit as to why a successful appeal could be 

rendered nugatory; see City Services supra at para. 16. 

 

15. Mr. Martin ("counsel for the applicant") argues for the stay of execution of the committal 

order chiefly on three grounds. First, the committal order was irregular as the application 

for leave to commit was made on  the 24
th

 September, 2019, the same day as the filing of 

the statement and affidavit verifying the facts relied on. This he contends is in breach of 

Ord 52 r. 2  Rules of the Supreme Court 1978 which provides: 

“2. (1) No application to the Supreme Court for an order of 

committal against any person may be made unless leave to 
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make such an application has been granted in accordance with 

this rule.  

(2) An application for such leave must be made ex-parte to the 

Supreme Court, and must be supported by a statement setting 

out the name and description of the applicant, the name, 

description and address of the person  sought to be committed 

and the grounds on which his committal is sought, and by an 

affidavit, to be filed before the application is made, verifying 

the facts relied on” 

 

16. Second, there was no evidence before the judge of unsuccessful efforts to personally 

serve the application for leave to commit or the order of committal on Mr Nygard. The 

evidence relied on to support the application to dispense with personal service is at 

paragraph 76 of the 5
th

 Affidavit of Martin Lundy filed on the 24
th

 September, 2019: 

“Dispensation of personal service 

Given the fact that Nygard is out of the jurisdiction and given 

the urgency of this matter, the Plaintiffs humbly ask that 

personal service of the documents listed in the ex parte 

application for leave to apply if for an order of committal 

against Nygard be dispensed with and that service by the 

following modes be deemed good and sufficient service: 

(a) service upon the chambers of Peter Nygard’s 

attorneys of Record herein, Allen and Allen situate at 

Allen House, Dowdeswell St, Nassau, New Providence, 

The Bahamas; 

(b) service through the email of Peter Nygard’s US 

attorney Cynthia S. Butera of Wilson Elser Moskowitz 

Edelman Dicker LLP (“Wilson Elser”) at 

Cynthia.Butera@wilsonelser.com;  

(c) service through the email of Nygard’s US attorney 

David M. Ross of Wilson Elser @ 

David.Ross@wilsonelser.com. 

 

17. Counsel for the applicant referred me to Ord 52 r. 3 of the White Book 1999 which 

provides that:  

“(1) When leave has been granted under rule 2 to apply for an 

order of committal, the application for the order must be made 

mailto:Cynthia.Butera@wilsonelser.com
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by motion to the Supreme Court and, unless the Court or 

judge granting leave has otherwise directed, there must be at 

least 8 clear days between the service of the notice of motion 

and the day named therein for the hearing.  

(2) … 

(3) Subject to paragraph (4), the notice of motion, 

accompanied by a copy of the statement and affidavit in 

support of the application for leave under rule 2, must be 

served personally on the person sought to be committed.  

(4) Without prejudice to the powers of the Court or judge 

under Order 65, rule 4, the judge may dispense with service of 

the notice of motion under this rule if he thinks it just to do so” 

18. Additionally, Ord 53/3/1 1985 White Book note on the issue of personal service says: 

“Personal service- 

No order will normally be issued for the committal of a person 

unless he has been personally served with the order, 

disobedience to which is said to constitute the contempt, or, if 

the order is directed to a group of persons or a corporation, 

some appropriate member has been personally served. 

Furthermore, the prosecutor must give each person sought to 

be committed the fullest notice that an application is being 

made for his committal (R. v. Poplar Borough Council (No.2) [ 

1922] l K.B. 95-e.g. by inserting his name in the notice of 

motion and serving personally upon him a copy of the notice 

and of the affidavit in support, showing what is alleged against 

him. Personal service of the notice of motion, enjoined by the 

rule, requires not merely the personal service of a copy, but an 

opportunity of inspecting the original (see Parker v. Burgess 

(1834) 3 N. & M. 36). But the Court may dispense with 

personal service where the respondent is evading service.” 

 

19. Indeed, every effort should be made to effect personal service prior to a committal order 

being made. In Mander v Falcke 1881 3 Ch 488 at 492 Kekewich J had this to say: 

“The rule in Lord Melon's time was that there must be 

personal service of a notice of motion to commit. It is not laid 

down anywhere that you cannot have an order for committal 

without personal service of the notice of motion; but the Court 

will not allow the order to go until it is satisfied that every 
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endeavour has been made to effect personal service. I do not 

find any rule so laid down in terms in the General Orders; but 

that was certainly the rule of practice in Lord Melon's time, 

and it is within the recollection of many of us that it was a rule 

of the old Court of Chancery…the notice of motion in this case 

was given admittedly not at the proper time. I have not the 

slightest hesitation in holding that appearance is not a waiver 

of an objection on the ground of irregularity in a case affecting 

the liberty of the subject; but I am not quite clear as to what 

ought to be done in this case…I will not prejudge such an 

application one way or the other, except so far as to say that it 

would be impossible and inconceivable, and contrary to 

common sense and justice, that a man who has rendered 

himself liable to committal should ultimately be able to evade it 

by keeping out of the way.” 

 

20. Being out of the jurisdiction and urgency are unsatisfactory reasons justifying the trial 

judge’s decision to dispense with personal service and grant an order for substituted 

service to Mr Fred Smith, Callenders and the Coalition. There was no evidence that Mr 

Nygard was evading personal service. The complaint raised in Mr Nygard’s Notice of 

Appeal regarding the basis for dispensing with personal service on him is arguable and 

has some prospect of success. Further, his appeal is as of right as his liberty is at stake.  

21. Nonetheless, an order made by a court of unlimited jurisdiction, even though irregular, 

must be obeyed unless and until it is set aside. The learned authors of Halsbury Laws of 

England Volume 24 (2019) at para 68 make the point that: 

“The opinion has been expressed that the fact that an order 

ought not to have been made is not a sufficient excuse for 

disobeying it, that disobedience to it constitutes a contempt, 

and that the party aggrieved should apply to the court for 

relief from compliance with the order. On an application to 

enforce an order irregularly made, the court will give the 

respondent the benefit of the fact that the order is irregular.” 

 

22. In Grafton Isaacs v Emery Robertson [1985] A.C. 97 at page 101, a Privy Council 

case from St Vincent, the plaintiff was granted an interlocutory injunction to restrain 

trespass by the defendant. The defendant violated the injunction and the plaintiff 

requested the defendant’s committal for disobedience to the injunction. The trial judge 

dismissed the application on the basis that the committal order was a nullity. The Court of 

Appeal allowed the plaintiffs appeal and on appeal to the Privy Council Diplock LJ had 

this to say: 

“…an order made by a court of unlimited jurisdiction, such as 

the High Court of Saint Vincent, must be obeyed unless and 
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until it has been set aside by the court. For this proposition 

Robotham J.A.(Acting) cited the passage in the judgment of 

Romer L.J. in Hadkinson v. Hadkinson [1952] P. 285 , 288:  

"It is the plain and unqualified obligation of 

every person against, or in respect of whom, an 

order is made by a court of competent 

jurisdiction, to obey it unless and until that order 

is discharged. The uncompromising nature of 

this obligation is shown by the fact that it 

extends even to cases where the person affected 

by an order believes it to be irregular or even 

void. 'A party who knows of an order, whether 

null and void, regular or irregular, cannot be 

permitted to disobey it ... It would be most 

dangerous to hold that *102 the suitors, or their 

solicitors, could themselves judge whether an 

order was null and void - whether it was regular 

or irregular. That they should come to the court 

and not take upon themselves to determine such 

a question: that the course of a party knowing of 

an order, which was null and irregular and who 

might be affected by it was plain. He should 

apply to the court that it might be discharged. As 

long as it existed it must not be disobeyed.' (Per 

Lord Cottenham L.C. in Chuck v. Cremer (1846) 

Cooper temp. Cottenham 205, 338.) Such being 

the nature of this obligation, two consequences 

will, in general, follow from its breach. The first 

is that anyone who disobeys an order of the court 

... is in contempt and may be punished by 

committal or attachment or otherwise." 

 

23. The third and final point raised by counsel for the applicant is that if Mr. Nygard were to 

serve the 90 day custodial term or any part of it, and then succeed in this appeal, he could 

not be restored to his original position. In fact, it is argued that his reputation as a 

businessman would be damaged and his business would be irretrievably harmed. Julian 

Malins QC and Ferron Bethell ("counsel for Mr. Smith and Callenders") accept the 

appeal might be made partly nugatory if Mr. Nygard was to serve his 90-day sentence 

before his appeal is concluded.  

 

24. However, counsel for Mr. Smith and Callenders were quick to point out that a stay of the 

90-day sentence is useless as Mr. Nygard is determined to remain outside the jurisdiction 

of this court. They point to the fact there are several Bench Warrants for him from other 

committal proceedings which would effectively place him in custody should he enter the 

jurisdiction. While this may be so, the facts about the other committal proceedings are not 
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before me and, cannot in my view, be a reason to justify a refusal of an application for 

stay of the committal order and sentence where it is justified.  

Conclusion and Disposition 

25. Mr. Nygard has so far partially purged his contempt by paying into court the fine of 

$150,000 and $15,000 representing the daily amount to be paid while the fine remains 

outstanding. He has also provided an apology to the court below and given an 

undertaking not to breach the injunction in the future. Undoubtedly, the giving by Mr. 

Nygard of the undertaking, apology and explanation with the payment of the $150,000 

fine, can be reversed on a successful appeal. It is self-evident that serving a 90-day 

sentence cannot be undone. 

26. Mr. Nygard’s compliance with the court’s orders in this case, even at this late stage, show 

in my view a willingness to respect the courts processes and some remorse for past 

behaviour. For all these reasons, and to remove any risk of unfairness I grant Mr. Nygard 

a stay of execution of the 90-day custodial sentence until the hearing of his appeal in this 

court.  

 

 

 
 

                                                                            The Honourable Mr. Justice Jones, JA 
 

 


