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Civil appeal – Application for an extension of time within which to appeal – Restriction on 

interlocutory civil appeals – Factors to be considered on an extension of time application -

Length of delay – Reasons for delay – Counsel error or inadvertence – Prospects of success – 

Prejudice – Whether court should exercise its discretion to grant the intended appellant’s 

application to extend time for filing appeal - Section 11 of the Court of Appeal Act - Rules 9 and 

11 of the Court of Appeal Rules  

On 27 September 2018 the intended appellant (“Navette”) was refused leave in the court below 

to apply for Judicial Review. Navette promptly filed its Notice of Appeal on 11 October 2018, 

within the fourteen (14) day time-frame prescribed by rule 11 of the Court of Appeal Rules (“the 

Rules”). However, as per section 11 of the Court of Appeal Act (“the Act”), Navette required 

leave to appeal from this Court or the court below. Navette, due to the inadvertence of counsel, 

filed the appeal without having obtained the required leave. The procedural error was only 

discovered when the intended respondent moved to strike out the Notice of Appeal. Within days 

of the service of the strike-out application the intended appellant filed the necessary application 

in the Supreme Court to secure the requisite leave. After a fiercely contested hearing, leave to 
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appeal was ultimately granted. By that time Navette’s appeal was out of time and Navette filed 

an application for an extension of time in the Court of Appeal. The extension of time application 

was once again vigorously opposed by the intended respondent on the basis of long delay, 

prejudice to the intended respondent and the absence of merits of the intended appeal. The Court 

reserved its decision.  

 

Held:  Application to extend time to appeal granted. No order as to costs.   

 

On an appeal from an interlocutory order rule 11 of the Rules provides that the Notice of Appeal 

shall be filed and served within 14 days and section 11(f) of the Act places a restriction on civil 

appeals, providing that no appeal shall lie without the leave of the Supreme Court.  

 

On an application for an extension of time under rule 9 of the Court of Appeal Rules the Court, 

in exercising its discretion, will consider four factors: (i) the length of the delay; (ii) the reason(s) 

for the delay; (iii) the prospects of success of the intended appeal; and (iv) the prejudice to the 

intended respondent.  

 

In the present case the 9 month delay was inordinate and required a reasonable explanation from 

Navette to overcome it. The reason for the delay was because Navette’s attorneys failed, through 

obvious inadvertence, to obtain leave to appeal as required before filing the now aborted Notice 

of Appeal. The genuine nature of the mistake is evident from the promptness with which Navette 

moved to rectify the situation after the procedural blunder was discovered. The Court is satisfied 

that the reasons for the delay proffered by Navette are not unreasonable nor wholly inexcusable.  

Regarding Navette’s prospects of success, the intended appellant has a good prospect of success 

as Navette would undoubtedly have had the necessary standing to commence judicial review 

proceedings to vindicate its position. URCA has been unable to convince the Court that it would 

suffer any real prejudice should an extension of time be granted.                
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______________________________________________________________________________ 

 

J U D G M E N T 

______________________________________________________________________________ 

 

Judgment delivered by The Honourable Madam Justice Crane-Scott, JA: 

Introduction and Background 

1. This is an application pursuant to rule 9(1)(a) and (2) of the Court of Appeal Rules, 2005 for 

an order extending the time within which to appeal a written ruling of Winder J., delivered on 

27 September 2018 in which he refused to grant the intended appellant (“Navette”) leave to 

apply for Judicial Review.       

2. The intended appeal is from an interlocutory order. Accordingly, by rule 11(1)(a) of the 

Court of Appeal Rules, 2005 Navette was required to file and serve its appeal within fourteen 

(14) days from the date on which the judge’s ruling was pronounced. Additionally, due to the 

restriction on civil appeals from interlocutory orders in section 11(f) of the Court of Appeal 

Act, Ch.52, (“the Act”) Navette was first obliged to obtain the leave of the Supreme Court 

(or of this Court) to appeal the judge’s order.  

3. Following pronouncement of the judge’s ruling, Navette promptly filed and served a Notice 

of Appeal on 11 October 2018 which was obviously within the prescribed fourteen (14) day 

time-frame for interlocutory appeals. However, the appeal was filed without Navette having 

also first obtained the required leave to appeal in the court below. Not surprisingly, the 

intended respondent (“URCA”) applied by Summons issued on 29 November 2018 to strike-

out Navette’s Notice of Appeal for non-compliance with the Act.  

4. Upon discovering its procedural error, Navette withdrew its Notice of Appeal in Civil Appeal 

& CAIS No. SCCivApp. 205 of 2018 and made the necessary application to the Supreme 

Court by Summons filed on 29 November 2018 for leave to appeal. Following a contested 

hearing before Winder J., Navette obtained leave to appeal on 8 July 2019. By then, the 14-

day period for interlocutory appeals had long expired. Ultimately, four (4) days after 

obtaining leave to appeal, Navette filed the necessary application in this Court seeking an 

order extending the time for appealing the judge’s ruling.  

5. The application was heard before us on 9 December 2019 and was strenuously opposed by 

URCA. After hearing the contending arguments, we reserved our decision. We have allowed 

Navette’s application to extend the time for appeal. Our reasons for so doing appear below.      

The Application 

6. The application was initially supported by the affidavit of Roberta Quant (also filed on 12 

July 2019) giving details of the fact that the now aborted appeal from the interlocutory ruling 

of Winder J., had been filed and served in time but had been subsequently withdrawn due to 

the procedural error of Navette’s attorneys outlined earlier.    
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7. By the time the application came on for hearing, Navette had filed two additional affidavits. 

These were an affidavit of Mia D. Campbell filed on 20 November 2019 and an affidavit of 

Vann Ferguson filed on 5 December 2019. The latter affidavit, in particular, amplified the 

reasons for Navette’s delay in filing the application, set out the likely prospects of success of 

the intended appeal, attached relevant exhibits and responded to URCA’s assertion that it 

would suffer prejudice if the application were acceded to. 

8. Vann Ferguson’s affidavit of 5 December 2019 contained the following averments: 

“1. I am a Director and President of the Appellant herein and 

make this affidavit in support of the Appellant’s application 

upon its Notice of Motion filed herein for an extension of time 

to appeal. 

 

2. Based upon the Respondent’s arguments made herein thus 

far it is clear that they oppose the Appellant’s application that 

the Court exercise its discretion to extend the period within 

which the Appellant’s appeal ought to have been filed. 

However, the Appellant demonstrated, and duly 

communicated, its intention to appeal the decision of the Court 

below by the prompt filing of its Notice of Appeal in Civil 

Appeal No. 205 of 2018, on the 11
th

 day October AD. 2018, 

which was duly served on Counsel for the Respondent on the 

same day. Copies of the Appellant’s said Notice of Appeal and 

the Affidavit of Service filed with respect thereto are exhibited 

hereto and marked “VF-1”. Unfortunately, due to the 

procedural error discovered regarding the Appellant’s failure 

to secure leave from the Court below prior to filing the said 

Notice of Appeal the Appellant was constrained to discontinue 

its said Appeal. However, the draft Notice of Appeal before the 

Court herein is in precisely the same terms as the Appellant’s 

original Notice of Appeal in Appeal No. 205 of 2018, which the 

Respondent has been in possession of since the 11
th

 day of 

October AD. 2018, fourteen (14) days following the decision the 

subject of this Appeal. 

 

3. Upon discovery of our procedural error, the Appellant 

proceeded promptly to secure the requisite leave from the 

Court below, which was granted, after a fiercely contested 

hearing, on the 8
th

 day of July AD. 2019, following which the 

Appellant promptly filed its Notice of Motion seeking leave to 

appeal out of time herein. 

 

4. While the Respondent appears to complain of the four (4) 

days that passed between the leave granted by the Court below 

and the filing of the Appellant’s Notice of Motion herein, I wish 
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to humbly advise the Court that the Respondent having taken 

the Appellant’s Broadcast License, the subject hereof, and 

given the same to a third party has shut down the Appellant’s 

business since the events complained of herein. A copy of the 

Respondent’s purported decision reflecting the said taking of 

the Appellant’s Licence is exhibited hereto and marked “VF-

2”. The Appellant marshalled the resources available to it and 

filed the said Notice of Motion seeking leave herein with all 

convenient speed. We apologize for the delay. 

 

5. I also note that the Respondent recites its costs awards 

against the Appellant as a basis for its claim of prejudice. 

However, I wish to humbly advise the Court that while we have 

yet to receive the anticipated written reasons of His Lordship 

Mr. Justice Winder in the Court below for granting the 

Appellant’s leave to appeal, a factor that undoubtedly moved 

His Lordship was the fact that his Ruling, the subject hereof, 

failed to address the Appellant’s claims regarding the unlawful 

taking of its property, which is set out at Ground 3 of the 

Appellant’s Intended Notice of Appeal. The Respondent has 

taken, and continues to retain possession of, the Appellant’s 

said broadcasting equipment, which is of significant value, in 

addition to its said License. In the circumstances, I apologize 

for the Appellant’s inability to service the said costs awards. 

We are prosecuting this matter to place the Appellant in a 

better financial position. 

 

6. The Appellant is, at the very least, entitled to a reasoned and 

substantive judgment as to why the Respondent is allowed to 

take and retain its property. The leave granted by the Court 

below also demonstrates the reasonable and arguable nature of 

the Appellant’s appeal and should not be disregarded. The 

Respondent raised the very arguments placed before the Court 

of Appeal herein in its opposition to the Appellant’s 

application for leave to appeal, which were found insufficient 

to deprive the Appellant’s of leave to appeal. 

 

7. The Respondent, a public body, has conducted an 

unmitigated assault on the Appellant in its attempt to prevent 

a substantive judicial consideration of its said decision to take 

the Appellant’s property, which we say is fundamentally 

flawed and demonstrates an extremely dangerous and 

unconstitutional deprivation of the Appellant’s property on its 

face. Exhibited hereto and marked “VF-3” is the copy of the 

Statutory Demand issued by the Respondent to the Appellant 

and Counsel for the Appellant’s response thereto. The 
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Respondent, having taken the Appellant’s Broadcasting 

License and equipment, is fully aware that the only purpose a 

bankruptcy petition would serve would be to potentially silence 

the Appellant and damage its ability to proceed against others 

who have unlawfully harmed its commercial interests in 

concert with the Respondent. The Respondent’s decision the 

subject hereof has yet to be substantively considered by any 

Court or Tribunal, and I apologize and lament the procedural 

failures that have hitherto prevented that consideration. 

However, I humbly pray that this Court vindicates the leave 

granted by the Court below and grants the leave sought for the 

consideration of the Appellant’s appeal. 

 

8. I maintain that there are good reasons for the Court to 

extend the period within which the Appellant’s appeal ought to 

have been brought. I am also aware of the Respondent’s 

opposition to such an extension, although I believe the same to 

be oppressive, unreasonable, and not in the interests of justice. 

This matter is of significant public importance as the 

Respondent’s treatment of the Appellant complained of herein 

exposes other broadcasters who secured their Broadcast 

Licenses under similar circumstances as the Appellant to the 

same peril. Exhibited hereto and marked “VF-4” is a copy of 

an article in the Tribune Newspaper dated the 4
th

 day of June 

AD. 2018. 

 

9. As noted above, this matter is also of significant urgency as 

the Respondent has demonstrated its intention to destroy the 

Appellant by means of liquidation. The Appellant seeks the 

leave of this Court to have its case heard so as to also prevent a 

cover up of the unlawful and oppressive conduct complained of 

by means of an oppressive liquidation.” 

 

9. As noted, URCA opposed the application to extend time. It relied on the contents of the 

affidavit of Berchel K. L. Wilson filed on 28 November 2019 which set out the reasons why, 

in URCA’s view, Navette’s delay was inordinate and inexcusable. The Wilson affidavit 

further asserted, inter alia, that the proposed appeal is without merit. It also contained 

assertions about the prejudice URCA (and third parties) would suffer if the time for appeal 

were extended. 

10.  At paragraphs 11 through 13 of the said affidavit our attention was drawn to the existence of 

a Certificate of Taxation in the sum of $11,500.00 which URCA obtained in May 2019 in 

this Court following the withdrawal of Navette’s aborted appeal. The Certificate remains 

unpaid by Navette despite several demands, including a Statutory Demand under section 188 

of the Companies Act, Ch. 308 issued in October 2019. 
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11. Between paragraphs 17 through 20 of the Wilson affidavit, URCA set out the additional 

prejudice to URCA and to third parties which URCA asserts will ensue if time were 

extended. The relevant paragraphs are reproduced below: 

“Prejudice to URCA - Regulatory duties/Third Party rights 

 

17. The Proposed Appeal seeks to set aside the Judgment 

which: 

 

a. refused Navette leave to commence Judicial Review; 

and 

 

b. granted URCA an Order to strike out and dismiss the 

Action as an abuse of process on the basis that Navette 

had not exhausted adequate alternative remedies 

available to appeal the decisions of URCA by way of the 

UAT and there were no exceptional circumstances 

which warranted the exercise of discretion to grant 

leave to bring Judicial Review proceedings. 

 

18. The Previous Action and the Action both constitute a 

challenge of URCA’s decision of 15
th

 June 2017 to amend and 

vary an Individual Spectrum Licence and a Class Operating 

Licence Not Requiring Registration (together “the 

Communications Licence”) which Navette utilized in relation to 

the frequency 103.5FM. 

 

19. There has been a history of delay and abuse of process by 

Navette in both the Previous Action and the Action. The result 

of the inordinate delay and disregard to process has frustrated 

the judicial process since inception and prevented conclusion 

to this matter. This has caused and continues to cause direct 

and indirect prejudice to URCA and to third parties. 

Furthermore URCA has had to fund the costs of defending 

these actions and appeals which have all been unsuccessful and 

which have all resulted in costs orders being made against 

Navette, none of which have been paid to date. 

 

Chances of Succeeding on Proposed Appeal 

 

20. I am informed by Counsel for URCA that having regard to 

the draft Notice of Appeal attached to the Navette Affidavit, 

Navette purports to appeal the exercise of the learned Judge’s 

discretion on grounds which show no arguable case for the 

Court of Appeal to set aside the exercise of such discretion.” 
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12. Based on the several matters set out in the Wilson affidavit and its associated exhibits, 

URCA urged that Navette’s application be refused and that costs of the application be 

awarded to URCA.  

Discussion 

13. At the hearing, both parties accepted that on an application under rule 9 of the Court of 

Appeal Rules, 2005 for an extension of time, the Court will, in the exercise of its discretion, 

consider four (4) factors: (i) the length of the delay; (ii) the reason(s) for the delay; (iii) the 

prospects of success of the intended appeal; and (iv) the prejudice to the intended respondent, 

if any. See CM Van Stillevoldt BV v. El Carriers Inc [1983] 1 All ER 69; Norwich and 

Peterborough Building Society v. Steed [1991] 2 All ER 800; applied in Derek Guise 

Turner v. Edward Turner [2013] 2 BHS J. No. 52; and Johnson v. Statoil South Riding 

Point LLC [2018] 1 BHS J. No. 133.  

14. We turn to consider the relevant factors. 

(i) Length of the delay 

15. Rule 11(1)(a) of the Court of Appeal Rules, 2005 mandates that in the case of an appeal from 

an interlocutory order, the Notice of Appeal shall be filed and a copy served by the appellant 

upon all parties to the proceedings directly affected by the appeal, within 14-days of the order 

or judgment appealed from, calculated from the date of its pronouncement. Rule 11(1)(a) 

provides: 

“Time within which to appeal 

11. (1) Every notice of appeal shall be filed and a copy thereof 

served by the appellant upon all parties to the proceedings in 

the court below who are directly affected by the appeal – 

(a) In the case of an appeal from an interlocutory order, 

fourteen days; 

(b) … 

calculated from the date on which the judgment or order of the 

court below was pronounced or made.” [Emphasis added] 

16. In the matter under consideration, the order which Navette seeks to appeal was pronounced 

on 27 September 2018. Navette accordingly had until 11 October, 2018 to file its appeal. 

Additionally, as the order was interlocutory, leave to appeal was also required by section 

11(f) of the Act, which provides that an appeal from an interlocutory order lies only with 

leave of the Supreme Court or of the Court of Appeal.  

17. Furthermore, pursuant to rule 27(5) of the Court of Appeal Rules, Navette was also obliged 

to seek leave to appeal in the first instance from the court below. Rule 27(5) states: 

“Method of applications 
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27. (1) ... 

(2) … 

(3)… 

(4)… 

(5) Wherever under the provisions of the Act or of these Rules 

an application may be made either to the court below or to the 

court, it shall be made in the first instance to the court below.” 

[Emphasis added] 

18. Leave to appeal was not obtained in the court below until 8 July 2019, by which time the 14-

day time-frame for filing and serving the appeal had expired. Upon obtaining leave, Navette 

filed the necessary application under rule 9(1)(a) seeking an order extending the period 

prescribed in the Rules for filing its Notice of Appeal.  

19. Rule 9(1)(a) states: 

“Extension of time 

9. (1) The Court may, on such terms as it thinks just, by order 

– 

(a) extend the period prescribed by these Rules for the 

doing of anything to which these Rules apply; 

(b) … 

(c) ...” [Emphasis added] 

20. We are satisfied that the length of the delay in this case was, effectively, nine (9) months 

(being the total period which elapsed between 11 October 2018 when the 14-day time-frame 

for interlocutory appeals expired, and 12 July 2019 when the extension of time application 

was filed). By any standard, the delay was inordinate. However as is well known, length of 

delay is only one of 4 factors to be considered; and so in the exercise of our discretion under 

the rule, we turn our attention to the reasons which Navette proffered for this lengthy delay. 

(ii) Reasons for the delay 

 

21. As noted, the 9 month delay was inordinately lengthy. It clearly required a reasonable 

explanation from Navette to overcome it. See Norwich and Petersborough Building 

Society (above). At pages 879-886 Lord Donaldson M.R., referred to the four factors and 

examined two cases at different ends of the spectrum of delay. He explained: 

 

“The classic statement of the elements of this equation…are, as 

McCowan LJ has set them out, namely: (1) the length of the 
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delay; (2) the reasons for the delay; (3) the chances of the 

appeal succeeding if an extension of time is granted; and (4) 

the degree of prejudice to the respondent if the application is 

granted. 

 

In Palata Investments Ltd v. Burt & Sinfield Ltd [1985] 2 All 

ER 517, [1985] 1 WLR 942 the delay was only three days and it 

was fully explained. In such circumstances the balancing 

exercise would be unlikely to come down on the side of refusing 

an extension of time, but in an extreme lack of merit it could do 

so… 

 

That decision was reconsidered in Rawashdeh v. Lane (1988) 

40 EG 109… 

 

So it will be seen that that case (Rawashdeh) was the opposite 

side of the coin to that shown in Palata’s case. In Palata’s case 

the delay was short as could be and was wholly excusable. The 

merits therefore played little part. In Rawashdeh’s case the 

delay was very much longer – it was six weeks in fact – and was 

not wholly excusable. Much more merit was required to 

overcome it.” 

 

22. In its affidavits of Roberta Quant and Vann Ferguson, mentioned earlier, Navette set out the 

reasons for the lengthy 9 month delay. In essence, Navette says that following Winder J.’s 

ruling it took timely action to appeal his decision and in fact, had filed and served its now 

aborted Notice of Appeal within the 14-day period prescribed by the Rules. Navette 

apologized for the delay and blamed its failure to obtain the required leave to appeal on the 

procedural misstep and inadvertence of its legal representatives. 

 

23. Navette alleges that upon being alerted to its procedural error, it took timely steps to secure 

the requisite leave in the court below filing the necessary Summons on 29 November 2018. 

Navette further says that after a fiercely contested hearing, the required leave was obtained 

on 8 July 2019. It says that following the grant of leave to appeal, it promptly filed its Notice 

of Motion under rule 9 of the Rules seeking an extension of time for the filing its appeal. 

Navette further says that its draft Notice of Appeal is identical to that originally filed on 11 

October 2018 in the now aborted appeal.  

 

24. Counsel for Navette, Mr. Kahlil Parker, relied on the English decision in Gatti v. Shoosmith 

[1939] 3 All ER 916. He contended that counsel error may, depending upon the facts of each 
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individual case, provide a good reason for explaining the delay which has occurred for 

purposes of an extension of time application. He referred us to the following dictum of Sir 

Wilfred Greene, M.R. who, writing for the English Court of Appeal, explained the effect of a 

1909 amendment to the relevant English rules and clarified the wide and unfettered nature of 

the Court’s discretion to enlarge time to appeal under the amended rule in the following 

terms:  

“Under the law as it was conceived to be before the 

amendment, such a mistake was considered to be in no 

circumstances a sufficient ground. What I venture to think is 

the proper rule which this court must follow is: that there is 

nothing in the nature of such a mistake to exclude it from being 

a proper ground for allowing the appeal to be effective though 

out of time; and whether the matter shall be so treated must 

depend upon the facts of each individual case. There may be 

facts in a case which would make it unjust to allow the 

appellant to succeed upon that argument. The discretion of the 

court being as I conceive it, a perfectly free one, the only 

question is whether, upon the facts of this particular case, that 

discretion should be exercised…” [See pp. 919 H through 920 

A] [Emphasis added] 

 

25. Counsel for URCA, Mr. Sean Moree, relied on URCA’s written Submissions filed on 3 

December 2019 opposing the extension of time application. He submitted that Navette had 

provided “no evidence” as to why its application was filed 9 months out of time and 

contended that in the absence of evidence there was therefore no factual basis on which the 

Court could exercise its discretion. Mr. Moree also relied on the Privy Council decision in 

Ratnam v. Cumarasamy [1965] 1 WLR 8 (a case involving an application for an extension 

of time to file the record of appeal) as authority for the principle that there must always be 

material or evidence before the court upon which the court could exercise its discretion.  

 

26. At the hearing, it became obvious that URCA’s submission that Navette had provided “no 

evidence” to explain why its application was filed 9 months out of time could no longer 

seriously be advanced in the face of the numerous averments contained in the affidavits of 

Roberta Quant and Vann Ferguson which sought to explain the reasons for the delay which 

had transpired. In particular, Vann Ferguson’s affidavit (filed after URCA’s written 

Submissions of 3 December 2019) comprehensively established that the reason for the delay 

was the inadvertence of Navette’s attorneys who had erroneously filed and served Navette’s 

now aborted Notice of Appeal before first obtaining the required leave to appeal.    
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27. While not conceding the futility of URCA’s submission regarding the absence of evidence to 

excuse the delay, Mr. Moree referred us to the authorities of Colebrooke v. National 

Insurance Board [2012] 2 BHS J. No. 41 (a decision of this Court differently constituted) 

and Casimir v. Shillingford and Pinard (1967) 10 WIR 269 (a decision of the Court of 

Appeal of West Indies Associated States). In both these cases, each appellant had proffered, 

as reasons for non-compliance with the prescribed time limits, the fact that their respective 

attorneys had been under “extreme pressure of work”. Counsel submitted that in both these 

cases, the extension of time applications had been refused and both courts had taken the view 

that the excuse proffered was in Colebrooke, “unacceptable” and in Casimir “not a good 

and sufficient reason” to satisfy the rule.   

 

28. At paragraph 31 of Colebrooke, Allen P, writing for this Court (differently constituted) 

expressed dissatisfaction with the reasons proffered for the delay in the following terms: 

 

“31. The reason given at paragraphs 8 and 9 of Mr. Bonaby’s 

Affidavit that Counsel was involved in extensive research and 

preparation for the respondent’s application for leave to 

appeal to the Privy Council is unacceptable as it was in the 

cases of Bank for Credit and Foreign Commerce (Overseas) 

Limited v. European Caribbean Resorts Company Limited et 

al and Casimir (supra).” [Emphasis added]  

 

29. Similarly, in Casimir A.M. Lewis C.J., writing for the now defunct Court of Appeal of West 

Indies Associated States, gave the following reasons for refusing the appellant’s motion to 

extend time for appeal: 

 

“…counsel says that the fault was entirely his that the appeal 

was not filed in time, not because he was not given instructions 

in time, not because of financial embarrassment or other such 

excuse on the part of his client, but as he has sworn, because of 

pressure of work. He has quite frankly conceded to this court 

that that is not a good and substantial reason to satisfy the 

provisions of Order II, r. 3(5), but he has asked the court to 

grant the application as a matter of indulgence. If the court did 

that, then it would be tantamount to doing away with the rule, 

and it would open the way to a flood of applications by 

solicitors who might not be diligent in the conduct of their 

clients’ business, to apply for the indulgence of the court.” 

[Emphasis added] 
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30. The decisions in Colebrooke and Casimir are obviously distinguishable on the facts from 

what occurred in this case. In Colebrooke and Casimir the respective appellants proffered as 

the excuse for their delay, counsel’s “pressure of work”. That explanation was, however, 

rejected by both Courts which found that to be a wholly unacceptable reason to excuse the 

appellants’ failure to meet the prescribed time-limits.  

 

31. We found the case of Gatti v. Shoesmith (cited by Mr. Parker) considerably more relevant 

to the issue which we have to consider. In Gatti, the explanation given for the appellant’s 

delay in complying with the relevant rule was his legal adviser’s erroneous misreading of the 

rule which led to his appeal being lodged out of time. After examining the rule together with 

decided cases, the Court found the reason for the delay wholly excusable. Significantly, the 

Court found that there was “nothing in the nature of such a mistake to exclude it from 

being a proper ground for allowing the appeal to be effective though out of time.” The 

Court also observed that “whether the matter shall be so treated must depend upon the 

facts of each individual case.” [See page 919 H per Greene M.R.] 

 

32. What featured very prominently in the exercise of the Court’s discretion in Gatti, was the 

short period of delay, coupled with the fact that the appellant’s solicitors had, within the 

prescribed time, informed the respondent’s solicitors by letter of their client’s intention to 

appeal. At page 920 B, Sir Wilfred Greene M.R. reasoned thus: 

 

“The period involved is a very short one, it is only a matter of a 

few days and the appellant’s solicitors, within time, informed 

the respondent’s solicitors by letter of their client’s intention to 

appeal. That was done in strict time, and the fact that the 

notice of appeal was not served within the strict time, was due 

entirely to this misunderstanding. On the facts of this case, it 

appears to me that the case is one where the discretion of the 

court ought to be exercised, and, accordingly, leave will be 

given.”  

 

33. We are satisfied that the error which occurred in this case (as in Gatti) was one of genuine 

counsel inadvertence. Indeed, during oral arguments before us, Mr. Moree agreed that the 

mistake which Navette’s counsel committed was not realizing that before Navette filed its 

now aborted Notice of Appeal, it required leave to appeal. In our view the error obviously 

stemmed from the failure of Navette’s legal representatives to advert to the relevant 

provisions governing the requirement for leave to appeal interlocutory orders (section 11(f)) 

and the manner in which leave to appeal applications are to be made (rule 27(5)).  
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34. While in no way condoning counsel’s inadvertence, we are not unmindful of the reality that in 

the practice of law (as in other professions) human frailty is such that with the best will in the 

world, genuine mistakes and blunders do happen. Indeed, as the President observed during the 

oral arguments, even, Homer, that giant of Greek literature, is known to have nodded. 

 

35. In the exercise of our discretion under the rule, what we have to decide is whether or not, the 

time prescribed in rule 11(1)(a) for appealing an interlocutory ruling of the Supreme Court 

should be extended to give Navette the opportunity to have its intended appeal heard. Unlike 

Gatti, the 9 month delay here is clearly inordinate. However, based on the evidence before us, 

we are satisfied that the reason for the delay was because Navette’s attorneys failed through 

obvious inadvertence to obtain leave to appeal as required before filing the now aborted 

Notice of Appeal. The genuine nature of the mistake is evident from the promptness with 

which Navette moved to rectify the situation after the procedural blunder was discovered. 

 

36. We accept the unrefuted evidence of Vann Ferguson that the error was only discovered in late 

November 2018 when URCA took steps in this Court to strike out the now aborted Notice of 

Appeal. Upon discovery of its procedural blunder, Navette filed the necessary application in 

the Supreme Court on 29 November 2018 to secure the requisite leave and subsequently 

withdrew its incompetent appeal, incurring costs.  

 

37. We further accept that following the contested hearing of the application in the court below, 

leave to appeal was ultimately granted by Winder J., on 8 July 2019 after which Navette 

promptly filed the necessary extension of time application in this Court – just four days later.   

 

38. Having considered the matter we are satisfied that unlike the blunder in Gatti, which involved 

a failure by the appellant's counsel to file a formal application to extend the time for appeal, 

the blunder which occurred in this case was one which could only be rectified by Navette first 

approaching the Supreme Court to secure the required leave to appeal before approaching this 

Court. Simply put, this was not a quick fix. Given the vagaries of civil litigation with its 

inbuilt scheduling delays, a lengthy delay was inevitable. Furthermore, we have taken into 

account the fact that the leave to appeal application in the court below was contested by 

URCA and that this would also have contributed to the overall delay.  

        

39. While in no way excusing counsel’s error, we are satisfied that the reasons proffered by 

Navette for the 9 month delay are not unreasonable nor wholly inexcusable. In our view, 

although blame for the procedural blunder must be laid at the feet of Navette’s attorneys, the 

evidence before us on this application provides Navette with a good and plausible explanation 

for the inordinately lengthy delay which transpired. In the exercise of our undoubted 

discretion to extend the time for Navette’s appeal, we accordingly proceed to examine the 
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merits of the proposed appeal and the chances of the appeal succeeding if an extension of time 

were granted. 

 

(iii) Prospects of success 

 

40. The intended appeal relates to the learned judge’s refusal to grant Navette leave to commence 

judicial review proceedings against URCA and a duly incorporated company, Paramount 

Systems Ltd. In its proposed proceedings Navette sought numerous heads of relief including, 

inter alia, certiorari to quash URCA’s decisions, declaratory orders and mandamus for the re-

issuance of an Individual Spectrum Licence (ISL) and the accompanying Class Operating 

Licence Not Requiring Registration (COLNRR) said to have been previously issued to 

Navette, as well as the return of broadcasting property seized by URCA. 

 

41. Specifically, Navette sought leave to judicially review the following decisions: 

 

1) URCA’s decision communicated by letter dated 15 June, 

2017 whereby URCA purported to amend/vary an Individual 

Spectrum Licence (ISL) and accompanying Class Operating 

Licence Not Requiring Registration (COLNRR) and to re-issue 

same to a legal entity Paramount Systems Ltd with immediate 

effect; 

 

2) URCA’s subsequent decision executed on or about the 9
th

 

April, 2018 (with the assistance of the Royal Bahamas Police 

Force) to enter premises occupied by Navette and to remove, 

without notice or reasonable or lawful basis, the following 

equipment belonging to Navette, namely: (i) a Black Dell CPU; 

(ii) Silver FM Transmitter; (iii) White and green receiver; and 

(iv) a Demixer;  

 

3) The decision by Paramount Systems Ltd to accept issuance 

by URCA of the aforesaid licence pursuant to and in 

accordance with URCA’s decision of 15 June, 2017.  

   

42. At paragraph 3 of his written ruling, the learned judge outlined the nature of the dispute 

between Navette on the one hand, and URCA and Paramount Systems Ltd on the other. We 

do not consider it necessary to extract his synopsis of the dispute. In our view, the following 

summary will suffice for purposes of this judgment. 
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43. The dispute primarily revolves around the ownership of a FM radio licence and URCA’s 

decision communicated by letter dated 15 June 2017 purporting to amend/vary an ISL and an 

accompanying COLNRR and to re-issue same to a legal entity Paramount Systems Ltd with 

immediate effect.  

           

44. Navette claims to be the owner of the ISL and the COLNRR issued by URCA in 2010. It 

alleges that decisions subsequently taken by URCA and communicated by way of its letter of 

15 June 2017 have deprived it of its broadcasting licence previously issued to it by URCA. 

Navette also alleges that URCA has unlawfully taken the licence under which it operated and 

given it instead to a third party, Paramount Systems Ltd, effectively shutting down its 

business. In a related complaint, Navette further claims that following the re-issuance of the 

licence, URCA subsequently seized its broadcasting equipment and continues unlawfully to 

retain possession of the same.   

 

45. According to the factual background set out in URCA’s letter of 15 June 2009 (exhibited 

with Vann Ferguson’s affidavit) and which appears not to be in dispute, on 5 February 2007, 

two private individuals, Frank Rutherford and Phillip Smith (now deceased) had been 

granted conditional approval for a broadcast licence to operate a FM radio station with 

coverage in New Providence. In 2007, the (now defunct) Public Utilities Commission 

subsequently granted Messrs. Rutherford and Smith a radio communications licence to 

operate an FM radio transmission service.       

     

46. On 1 September, 2009, following the commencement of the Communications Act, 2009, 

URCA received an application for a licence to provide FM radio broadcast services in New 

Providence. The application identified Frank Rutherford as the applicant, Vann Ferguson as 

the contact person and Navette Broadcasting was given as the applicant’s address.  

           

47. On 18 January 2010, URCA issued a COLNRR and an ISL to Messrs. Frank Rutherford and 

Phillip Smith (now deceased) with effect from 15 December 2009 to use the FM radio 

frequency 103.5 in New Providence only. 

 

48. URCA claims that the issuance letters for the ISL and COLNRR were addressed to Messrs. 

Rutherford and Smith as co-owners. The Authority further claims that although the letters 

admittedly bore the name Navette, this was only because the Authority was aware of the 

terms of an agreement between Mr. Frank Rutherford and Mrs. Blossie Smith (widow of the 

said Phillip Smith, deceased) of the one part, and Mr. Vann Ferguson and Ms. Cheryl 

Braynon of the other, who had agreed to operate the sports radio station through Navette 

Broadcasting & Entertainment Co. Ltd, a registered company in which they were the 

beneficial owners. In short, URCA says that under the operating agreement, Mr. Rutherford 

and Mrs. Smith were identified as the licence owners, while Navette was merely the operator 
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of the licence.                              

  

49. Navette however says that this could not be so as section 26(3)(a) of the Communications 

Act expressly mandates that applicants for an individual licence must, inter alia, be legal 

entities duly incorporated in The Bahamas. Furthermore, Navette claims that the ISL issued 

by URCA was in fact expressly stated to be issued to: “Messrs. Frank Rutherford and 

Phillip Smith…for Navette Broadcasting & Entertainment Co. Limited.” According to 

Navette, the licence itself shows that URCA’s clear intention was to issue the licence to 

Navette as this would have been consistent with the express requirement of the Act. 

 

50. URCA says that on or about 14 February 2017, it received an application submitted by 

Brickell Management Group on behalf of the owners of the licence (Frank Rutherford and 

Mrs. Blossie Smith) and a legal entity Neman Networks Ltd seeking URCA’s approval to a 

proposed Change of Control with respect to the use of the said FM frequency 103.5. 

According to the partnership Memorandum of Ownership (MOU) submitted with the 

application, the partners sought URCA’s approval to ownership and control of the FM 103.5 

radio frequency being held via the partners’ 49:51 percent shareholdings in Paramount 

Systems Ltd, a duly incorporated company.       

    

51. By letter dated 5 April 2017, URCA sought representations in relation to the Change of 

Control application and gave Navette (as an interested party) a 14-day deadline (i.e. until 19 

April 2017) to provide representations or comments. A written response was received on 19 

April 2017 from Mr. Vann Ferguson on behalf of Navette.  

 

52. Thereafter, by way of its letter dated 15 June 2017, URCA communicated its ultimate 

decision to Mr. Bradley Gibson of Neman Networks Ltd, one of the proposed partners. 

URCA’s letter was simultaneously copied to Mr. Frank Rutherford and Mr. Vann Ferguson 

of Navette Broadcasting & Entertainment Co. Limited, respectively. On its face, the 

notification letter, it seems, was not addressed to the other partner, Mrs. Blossie Smith 

mentioned in the Change of Control application.       

      

53. By virtue of the said letter, URCA communicated its decision firstly, to regard the ISL 

(issued in 2010) as “void” on the basis that URCA had formed the view that the licences had 

been issued in breach of section 26(3)(a) of the Act. Secondly, URCA communicated its 

decision to re-issue the ISL to Paramount Systems Ltd, the legal entity referred to in the 

partnership MOU submitted with the Change of Control Application.   

   

54. It seems to us from the contents of URCA’s letter of 15 June 2009 itself that URCA 

considered that the licence which it granted in 2010 (whether to Messrs. Rutherford and 

Smith in their individual capacities or as agents for Navette as the licensee) was “void”. That 
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being so, if the licence (ISL) was in fact “void” as having been issued to individuals instead 

of to a legal entity in breach of section 26(3)(a) of the Act, URCA had no jurisdiction to 

entertain the Change of Control application from the Brickell Management Group since a 

“void” licence was incapable of amendment or variation as URCA subsequently purported to 

do.  

          

55. Even assuming the correctness of URCA’s assertions, it appears to us that upon discovery of 

its erroneous grant in 2010 of a “void” licence to Messrs. Rutherford and Smith in breach of 

the Act, the proper course which URCA ought to have taken was to refuse the Change of 

Control application submitted by the Brickell Management Group and to notify all relevant 

parties (including Navette) of its intention to treat the licence as “void” and thereafter invite 

submissions on its intended course of action. Instead, without notifying either Frank 

Rutherford, Mrs. Blossie Smith or Navette of its intention to treat the licence as “void”, 

URCA simply sought comments on the proposed change of ownership application and 

thereafter, unilaterally amended/varied ownership and control of the licence, effectively 

transferring a “void” licence to Paramount Systems Ltd.  

 

56. As we see it, whether Navette was the owner of the 2010 licence as it alleges, or alternatively 

as URCA claims, was the mere operator of the licence pursuant to an agreement with the 

owners, Navette was clearly a legal entity likely to be adversely affected by URCA’s 

decision to treat the licence as “void”. Natural justice required that it ought to have been 

notified of URCA’s decision to treat the 2010 licence as “void” and to be heard on that issue 

before any action adverse to it was taken. It goes without saying that Navette would 

undoubtedly have had the necessary standing to commence judicial review proceedings to 

vindicate its position. 

  

57. Navette’s application for leave to commence judicial review proceedings was opposed by 

URCA and by Paramount Systems Ltd. As indicated earlier, in his written ruling of 27 

September 2018 (the subject of the intended appeal) the learned judge explained his reasons 

for refusing Navette leave to institute proceedings for judicial review. His reasons for 

refusing leave largely related to issues of abuse of process, delay and Navette’s failure to 

exhaust the statutory remedies available to it and did not condescend on the substance of 

Navette’s complaints about the lawfulness of URCA’s decisions. 

 

58. Somewhat curiously, following the hearing of the leave to appeal application, and 

notwithstanding his refusal to grant Navette leave to commence judicial review proceedings, 

the learned judge nonetheless granted Navette leave to appeal on 8 July 2019.  

 

59. The judge’s written reasons for granting Navette leave to appeal were not available to us at 

the hearing of the application to extend time. Without them, we have no way of knowing 



19 

 

whether, having regard to the relevant considerations applicable to an application for leave to 

appeal, the judge granted leave on the basis that Navette’s appeal had a realistic prospect of 

success; or alternatively, whether he took the view that the case raises an issue of law 

requiring clarification; or considered instead that the appeal raised an issue which, in the 

public interest, should be examined by this Court. See generally, the guidance contained in 

Smith v. Cosworth Casting Processes Ltd [1997] 4 All ER 840 and the 1999 Practice 

Direction issued by the English Court of Appeal Practice Direction (Court of Appeal: Leave 

to Appeal and Skeleton Arguments) published in [1999] WLR 2.    

 

60. The Cosworth Casting principles applicable on an application for leave to appeal are well 

known in this jurisdiction and are applied at the appellate level as well as in the court below. 

See AWH Fund Limited (In Compulsory Liquidation) v. ZCM Asset Holding Company 

(Bermuda) Limted [2014] 2 BHS J. No. 53; Smith v. Coalition to Protect Clifton Bay 

[2017] 2 BHS J. No. 26; Bethell v. Barnett and others [2011] 1 BHS J. No. 64 and Sumner 

Point Properties Limited v. Cummings [2015] 3 BHS J. No. 35.     

         

61. It is trite law that the prospects of success of an appeal must be examined on an application to 

extend the time within which to appeal. Relative to an application for leave to appeal Lord 

Woolf MR in Cosworth Casting stated that “The court will only refuse leave if satisfied 

that the applicant has no realistic prospect of succeeding on the appeal…”. Lord Woolf 

goes on to say that the use of the phrase “realistic prospect of succeeding” “is because the 

use of the word ‘realistic’ makes it clear that a fanciful prospect or an unrealistic 

argument is not sufficient”.  

 

62. Based on our analysis and examination of the prospects of success of the appeal as outlined 

above, and based on the trial judge’s grant of leave to appeal, after having considered the 

prospects of success of the appeal, we are of the view that the intended appellant has a good 

prospect of success on appeal. In the circumstances, therefore, we are of the view that time 

should be extended within which to appeal, subject to any prejudice which may be suffered 

by the intended respondent and which will be considered below.  

 

(iv)  Prejudice 

 

63. URCA has not convinced us that it will suffer any real prejudice should the extension of time 

be granted.  

 

64. In our view, the issue of the unpaid Taxation Certificate does not amount to prejudice which 

would be suffered by URCA as the Certificate remains valid and therefore payable by 

Navette, regardless of whether the time for appealing is extended by this Court.  
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65. URCA should not raise as a ground of prejudice the fact that the license in question has since 

been transferred to Paramount Systems Ltd., a third party. URCA declared Navette’s license 

“void” but subsequent thereto granted the “void” license to a third party.  

 

66. Having balanced the relevant factors and considered the arguments for and against the 

application for an extension of time the Court is of the view that this is an appropriate case 

for the Court to exercise its discretion in favour of the intended appellant and extend the time 

within which to appeal.  

 

Order and Disposition 

 

67. In the premises, we grant Navette’s application for an extension of time. Navette has leave to 

file its Notice of Appeal within 14 days of this judgment. We make no order as to costs.  

 

 

 

 

      __________________________________________ 

      The Honourable Madam Justice Crane-Scott, JA 
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      The Honourable Sir Michael Barnett, P 
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      The Honourable Mr. Justice Jones, JA 

 


