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Criminal appeal – Extradition – Application for discharge of fugitive in case of delay in extradition 

– Warrant of surrender – Surrender of a fugitive – Presumption of regularity - Article 95 of the 

Constitution – Sections 11, 12 and 13 of the Extradition Act - Judicial Committee (Appellate 

Jurisdiction) Rules Practice Direction 3 – Section 14 of the Bahama Islands (Procedure in Appeals 

to Privy Council) Order, 1964 

On 3 May 2016 the appellant’s judicial review and habeas corpus applications were dismissed in 

the Supreme Court. The decision to dismiss those applications was appealed to this Court and was 

dismissed by a differently constituted court on 23 October 2017. The appellant sought special leave 

to appeal to the Privy Council, however, he later withdrew that application. Upon the respondent 

becoming aware on 23 January 2019 of the appellant’s withdrawal of his application steps were 

then taken on 8 March 2019 to remove the him from the jurisdiction. Those plans had to be aborted 

once authorities became aware that an application had been made on 4 March 2019 pursuant to the 

Constitution and section 13 of the Extradition Act. On 28 March 2019 the Privy Council issued a 

certificate refusing permission to appeal. On 20 August 2019 the appellant’s Constitutional and 
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section 13 applications were dismissed. The appellant now appeals the dismissal on several 

grounds.  

Held: appeal dismissed.  

Section 11 of the Extradition Act provides, inter alia, that a person may not be extradited until the 

expiration of fifteen days after his committal or if a habeas corpus application is made not while 

those proceedings are pending. Section 13 of the Extradition Act provides that a person committed 

to await his extradition may apply to the Supreme Court for discharge in certain circumstances: if 

he is still in custody a) two months after the aforementioned provisions in section 11 have expired 

or b) one month after a warrant for his extradition has been issued. Section 14(2) of the Bahama 

Islands (Procedure in Appeals to Privy Council) Order, 1964 provides that an appeal withdrawn 

by an appellant is deemed dismissed when a certificate of withdrawal is issued. In this case that 

certificate was issued on 28 March 2019. Therefore, the appellant’s application for discharge 

pursuant to section 13 could not be made before 28 March 2019.  

The appellant challenges the failure of Forbes, J (Actg.) to recuse himself knowing that his tenure 

would end shortly after the presentation of the constitutional motion. He further challenges the 

ruling on the basis that it was given after the expiration of the appointment of Forbes, J (Actg.). 

However, Article 95 of the Constitution allows an acting judge to complete matters he has started 

before his acting appointment ended. This challenge, therefore, has no merit.  

As to the challenge by the appellant on the judge’s failure to consider the delay, the complaint 

could only relate to the period between 28 March 2019 when the matter was dismissed by the Privy 

Council and August 2019 when the applications were heard by the judge. The learned judge, 

therefore, did not err when he declined to enter upon the matter anew as the sixteen-year delay had 

already been addressed by a differently constituted court. In any event, it would have been 

inappropriate for the authorities to seek to surrender the appellant while his actions were pending 

before the courts. In this regard there has been no miscarriage of justice.  

The appellant asserts that a serious abuse of process or procedure which affected the fairness of 

the proceedings occurred, but he has not particularized alleged abuse. In the absence of any abuse 

being disclosed this ground lacks merit.   

Another of the appellant’s complaints relates to the signing by the Minister of a warrant of 

surrender while proceedings were in train before the courts. It would behoove the Minister to await 

a decision from the courts before making an order for surrender as the order is subject to review 

by the courts and may be struck down. In any event, the appellant in this case was not surrendered 

while proceedings were pending before the courts.  

Austin Knowles et al v Superintendent Culmer et al SCCivApp. Nos. 118 and 119 of 2016 

considered 
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Knowles v The Government of the United States of America and another [2008] 5 BHS J No. 67 

distinguished 

 

 

 

 

J U D G M E N T  

 

______________________________________________________________________________ 

 

Judgment delivered by the Honourable Mr. Justice Isaacs, JA: 

 

1. The appellant challenges his commitment to await his surrender to the United States of 

America (“the USA”). By affidavit filed 24 September 2019 the appellant provided his version 

of the history of the case when he averred, inter alia:  

 

“47. THAT, I was transported from the prison to the 

Lynden Pindling International Airport, where I was told 

that I would wait for an aircraft to take me to the United States. 

Sometime thereafter an aircraft landed and I saw several United 

States Federal Agents disembark.  

 

48. THAT, during this period of time on March 8th 2019, 

between my removal from the cell and transportation to the 

airport, the Respondents’ and/or their representatives received 

several phone calls from someone acting for the First 

Respondent and I was advised that I was not being extradited at 

that time, before being transported back to the prison later that 

day.  

 

49. THAT, I am advised by my Attorneys and verily believe that 

the Respondents’ attempted removal and/ or extradition of me 

from the jurisdiction, and despite having due notice of my 

Constitutional Motion and Summons, listed then for hearing on 

March 29th 2019 before the Honorable Justice Andrew Forbes, 

is an illegal and/ or Unconstitutional act contrary to the (sic) my 

right to the protection of the law and for which I am entitled to 

relief in the form of bail pending my discharge.  

 

50. THAT, I am further advised by my Attorneys and verily 

believe that the deadline for my legal extradition from the 

jurisdiction expired on March 2nd or at the latest March 3rd 

2019 and the Honorable Minister’s Order for extradition, being 

issued on March 5th 2019, or outside of the deadline provided 

for under the law, is there (sic) null and void and cannot be 

executed or acted upon by the Respondents.  
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51. THAT, on or about March 28th 2019, I received a document 

which purported to be an Order from the Privy Council 

officially withdrawing my application for special leave and 

therefore concluding my previous habeus (sic) corpus process. 

There is now produced and shown to me, a copy of the said Privy 

Council Order, dated March 28th2019, exhibited to this 

Affidavit and marked “S.S.7”.  

 

52. THAT, I am advised by my Attorneys and verily believe that 

if the Court accepts this document as being valid and 

my habeus (sic) corpus process as having only concluded on the 

28th of March 2019, then the Honorable Minister of Foreign 

Affairs acting on behalf of the 3rd Respondent and the 

Respondents generally had no lawful authority to execute a 

Warrant of Surrender and/or Order for Extradition with 

respect to me and his act in doing this is therefore illegal and 

contrary to my rights under the law and I must accordingly be 

discharged. There is now produced and shown to me a copy of 

the aforementioned Warrant of Surrender/Order for 

Extradition, executed by the Honorable Minister of Foreign 

Affairs on behalf of the Respondents, exhibited to this Affidavit 

and marked “S.S.8”.”  

 

2. The respondent has provided the history surrounding this appeal in its submissions and it is 

reproduced here:  

 

“SUMMARY OF FACTS 

   

1. On 12 December 2002, the Applicant was indicted in The 

United States on drug trafficking charges, and a request was 

made for his extradition. On 15 December 2002, provisional 

warrants of apprehension were issued for the Fugitives 

pursuant to section 9(1)(a) of the Extradition Act, Chapter 96. 

An Authority to Proceed was issued, and Committal 

Proceedings were conducted, concluding on 12th November 

2003 with the Applicant being committed to prison to await 

his extradition.   

 

2. On the 25th November 2003, the Applicant filed application 

to commence habeas corpus and judicial review proceedings. 

The matter was assigned to then Hon. Mrs. Justice Jeanne 

Thompson for hearing in the Supreme Court. On 19 May 

2004, Thompson J granted bail and also made an order for 

disclosure.   
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3. The decisions of Thompson J with respect to bail and 

discovery were appealed to the Court of Appeal, which set 

aside those decisions. The Court of Appeal decisions were then 

appealed to the Privy Council. On 23 March 2005, the Privy 

Council delivered a decision allowing the appeal in relation to 

bail and dismissing the appeal in relation to the order for 

discovery.   

 

4. The substantive hearing for the judicial review and habeas 

corpus applications took place before the Honourable Senior 

Justice Stephen Isaacs. A decision was delivered on the 3rd 

May 2016 dismissing the Appellants’ applications. That 

decision was appealed to the Court of Appeal, which dismissed 

the appeal. Leave to appeal to the Privy Council was refused, 

but the Applicant filed an application seeking special leave to 

appeal to the Privy Council.   

 

5. On 18th December 2018, solicitors for the Applicant sent a 

letter to the Registrar of the Privy Council, copied to solicitors 

for the Respondents, seeking to withdraw his Application for 

permission to appeal. That letter did not come to the attention 

of local authorities until 23rd January, 2019. Thereafter, steps 

were taken to remove the Applicant, and he was removed from 

the Department of Corrections on 8th March 2019 and 

transported to the airport for removal. However, those efforts 

were halted when authorities became aware that applications 

pursuant to section 13 of the Extradition Act and The 

Constitution had been filed on 4th March 2019 and served on 

7th March 2019. The Applicant was therefore returned to the 

Department of Corrections.   

 

6. Following this, a copy of the actual Order of the Privy 

Council, dated 28th March, 2019, was received, dismissing the 

Applicant’s petition for Leave to Appeal to the Privy Council.   

 

7. The aforementioned applications referred to in paragraph 

5 were heard by then Acting Justice Andrew Forbes, and a 

decision dated 20th August 2019 was delivered, dismissing the 

applications. Prior to the delivery of that decision, the 

Applicant filed new applications for leave in habeas corpus 

and for constitutional relief. Leave has been refused in the 

habeas corpus proceedings, and the fresh constitutional 

application has been dismissed after the Applicant decided not 

to pursue the same. The instant appeal is against the decision 

of Acting Justice Forbes. It is noted at the outset that there has 

been no indication of the abandonment of any grounds by the 
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Appellant, although some are not mentioned in the 

Appellant’s submissions. The Respondent has therefore 

attempted to deal with every ground.”  

 

3. The salient details mentioned in the summary above as I see them are that:   

1. The respondent acknowledged that on 18 December 2018, 

solicitors for the applicant sent a letter to the Registrar of the Privy 

Council, copied to solicitors for the respondents, seeking to 

withdraw his application for permission to appeal;   

2. The respondent claims that the letter did not come to the attention 

of the local authorities until 23 January 2019;   

3.  On 4 March 2019, the applicant filed applications in the Supreme 

Court pursuant to section 13 of the Extradition Act and The 

Constitution;  

4. The papers regarding these applications were served on the 

respondent on 7 March 2019;   

5. On 8 March 2019, the authorities took the applicant to the airport 

with the intent of effecting his surrender to the requesting State;  

6. The authorities did not surrender the applicant but returned him 

to the Prison;  

7. A copy of the actual Order of the Privy Council, dated 28 March 

2019, was received by the respondent at some point in time.  

4. The appellant’s appeal against Mr. Justice Stephen Isaacs’ refusal to grant habeas corpus relief 

was dismissed by a differently constituted Court on 23 October 2017.  

 

5. Forbes, J (Actg.) heard the applications that had been filed on 4 March 2019; and he delivered 

his decision dated 20 August 2019, dismissing the applications. The appellant appeals Forbes, 

J (Actg.)’s decision on thirty-two grounds. They are as follows:  

 

“1. The learned judge erred in law and in practice by failing to 

recuse himself from these proceedings and in circumstances 

where he knew or ought to have known that his tenure as an 

Acting Justice of the Supreme Court would end shortly after the 

presentation of the Appellant’s Constitutional Motion on March 

29th 2019, and he would not therefore be in a position to render 

a substantive ruling within a timely fashion. 
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2. The learned judge erred in law and in practice by failing to 

consider properly or at all the Appellant’s separate application 

under Section 13 (1) (a) (b) and (2) of the Extradition Act 

Chapter 96 and filed herein on March 4th 2019. 

 

3. The learned judge erred in law and in practice by failing to 

consider properly or at all the provisions of the Extradition Act, 

Section 13 (1) (a) and the illegality of the 2nd Respondent 

executing a Warrant of Committal on March 5th 2019, where 

this act came after the deadline under the said statute had 

expired on March 2nd 2019. 

4. The learned judge erred in law and in practice by failing to 

consider properly or at all the provisions of the Extradition Act, 

Section 11 (2) (b) and the illegality of the 2nd Respondent 

executing a Warrant of Committal on March 5th 2019, where on 

the basis of the Privy Council Order dated March 28th 2019 

(Exhibit P.M. 1 Affidavit of Respondent), the Appellant’s 

Habeus Corpus proceedings were still pending on March 5th 

2019. 

 

5. The learned judge erred in law and in practice by failing to 

consider properly or at all the provisions of the Extradition Act, 

Section 11 (2) (b) and the illegality of the Respondents’ 

attempted extradition of the Appellant to the United States on 

March 8th 2019, and where this act came before the Privy 

Council Order dated March 28th 2019, while the Appellant’s 

Habeus Corpus proceedings were still pending. 

 

6. The learned judge erred in law and in practice by failing to 

consider properly or at all the issue of the illegality of the 

Respondents’ attempted extradition of the Appellant to the 

United States on March 8th 2019, where this act came after the 

Appellant had filed Constitutional proceedings which form the 

subject of this appeal on March 4th 2019 and served the said 

documents on the Respondents on March 7th 2019. 

 

7. The learned judge erred in law and in practice by failing to 

consider properly or at all the provisions of the Extradition Act, 

Section 11 (3) (b) and the illegality of any extradition where 

there has been significant delay or the passage of time and this 
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is despite a delay in the proceedings before him of 

approximately sixteen (16) years from Committal to Motion. 

 

8. The learned judge erred in law and in practice by failing to 

adopt properly or at all the common law principles regarding 

the Court’s duty to dismiss proceedings where there has been a 

serious abuse of process or procedure which has had a negative 

effect to the fairness of the proceedings as set out in the cases 

cited by the Appellant in his arguments. 

 

9. The learned judge erred in law and in practice by failing to 

consider properly or at all the fact that the Constitutional issues 

raised by the Applicant were fresh in that they stem from the 

Applicant’s most recent tenure of Seventeen (17) months in the 

Respondent’s custody and which came after the Court of Appeal 

handed down it’s ruling on October 23rd 2017, which ruling 

dealt strictly with the Constitutional issues raised at that 

material time. 

 

10. The learned judge erred in law and in practice by failing to 

consider properly or at all the content of the Appellant’s 

Affidavit in support filed herein on March 26th 2019, and the 

cogent evidence of inhumane, and/or degrading treatment and 

punishment being suffered by the Appellant whilst in the 

Respondents' custody, contrary to Article 17 of the Bahamas 

Constitution. 

 

11. The learned judge erred in law and in practice by failing to 

consider properly or at all the numerous common law 

precedents submitted by the Appellant in support of his 

Constitutional arguments under Articles 17 and/or 20 of the 

Bahamas Constitution in addition to Case Precedents which 

addressed the Constitutional caveat under Article 28 (2). 

 

12. The learned judge erred in law and in practice by failing to 

consider properly or at all the Appellant’s arguments and 

reference to common law precedent, as to the obligation of strict 

compliance with the law (the Extradition Act, Chapter 96) on 

the part of the Respondents and in circumstances where a 

subject’s personal liberty is at stake. 
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13. The learned judge erred in law and in practice by failing to 

consider properly or at all the Appellant’s reference to the ratio 

in the case of Sewell v. Attorney General of the Bahamas and 

others 2015/CRI/HBS/00010 and dictum of then Honorable 

Senior Justice Stephen lsaacs at paragraph 11 of his Ruling. 

 

14. The learned judge erred in law and in practice by failing to 

consider properly or at all the Appellant’s reference to the 

dictum of then Honorable Justice John Isaacs in the case of R v 

Beckford (2009) BHS J. N 480 at paragraph 12 of his Ruling. 

 

15. The learned judge erred in law and in practice by failing to 

consider properly or at all the Appellant’s reference to the 

decision in Mucklow v Minister of Home Affairs, Civil Appeal 

No. 2 of 1978 and the dictum of Duffus, J.A. 

 

16. The learned judge erred in law and in practice by failing to 

consider properly or at all the Appellant’s reference to the 

decision in Austin Knowles and Others, Privy Council Appeal 

No. 45 of 2004 and the dictum of Lord Slynn of Hadley at 

paragraph 21 of the Privy Council’s Ruling. 

 

17. The learned judge erred in law and in practice by failing to 

consider properly or at all the Appellant’s reference to the 

decision in Republic of South Africa and Robert John Headrick 

[2005] Scot SC 76 and the dictum of Charles Norman Stoddart 

at paragraphs 30, 31 and 53 

 

18. The learned judge erred in law and in practice by failing to 

consider properly or at all the Appellant's arguments as to the 

fairness of the proceedings and his citation of the decisions in R 

v H and R v C [2004] UKHL 3 and R v Horseferry Road 

Magistrates' Court, Ex p Bennett [1994] 1 AC 42, 68, and 

Attorney General's Reference (No 2 of 2001) [2003] UKHL 68, 

[2004] 2 WLR 1.  

 

19. The learned judge erred in law and in practice by failing to 

consider properly or at all the Appellant’s arguments as to 

abuse of process being a bar to extradition and his reference to 
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the decision in R (on the application of the Government of the 

United States of America) v Senior District Judge, Bow Street 

Magistrate’s Court and others [2006] EWHC 2256.  

20. The learned judge erred in law and in practice by referring 

to the decision of the Court of Appeal in Austin Knowles et al vs 

US Nos. 118 and 119 of 2016 and its reference to the principle of 

“Oppression”, and in circumstances where he was aware or 

ought to have been aware that the Privy Council had granted 

Special Leave to Appeal the said decision of the Court of Appeal, 

and the said decision is therefore subject to potential dismissal 

and/or reversal.  

 

21. The learned judge erred in law and in practice by failing to 

consider properly or at all the Appellant’s numerous arguments 

alleging cruel, inhumane and/or degrading treatment and 

punishment in breach of his Article 17 Constitutional Rights.  

 

22. The learned (sic) erred in law and in practice by failing to 

provide any conclusions and/or reasons as to why he has 

rejected the Appellant’s arguments under Article 17 of the 

Constitution and furthermore his ruling does not address to any 

extent and/or ignores totally the essential points raised by the 

Appellant as it pertains to breaches of his Article 17 rights over 

a period in excess of Forty Four (44) months and corresponding 

breaches of his Article 20 rights.  

 

23. The learned judge erred in law and in practice by failing to 

review properly or at all an accurate record of the Appellant’s 

total period on remand in relation to this matter. The learned 

judge erroneously suggests that the Appellant was disingenuous 

in conflating his current period on remand with other matters 

and when the facts and record clearly show that the Appellant 

has been on remand in relation to the present matter over two 

(2) separate periods which totaled Forty Four (44) months (on 

March 29th 2019), and which figure does not include a remand 

period for any other matter.  

 

24. The learned judge erred in law and in practice by failing to 

consider properly or at all the Appellant’s arguments as to 

Section 13 (1) (a) of the Extradition Act, Chapter 96 and the 
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Respondents being under a statutory obligation to extradite the 

Appellant to the United States by no later than March 2nd 2019. 

25. The learned judged erred in law and in practice by failing to 

consider properly or at all the Appellant’s arguments as to 

Section 13 (1) (a) of the Extradition Act, Chapter 96 and the 2nd 

Respondent not being at liberty to execute a Warrant of 

Surrender with respect to the Appellant on March 5th 2019. 

26. The learned judge erred in law and in practice by failing to 

consider properly or at all the Appellant’s arguments in the 

alternative as to the effect of the Privy Council Order dated 

March 28th 2019, rendering illegal the act of the 2nd 

Respondent in executing a Warrant of Surrender on March 5th 

2019 for the purposes of extradition and when Habeus Corpus 

proceedings were still pending. 

27. The learned judge erred in law and in practice by ruling on 

matters which did not come before him in the Constitutional 

proceedings and referring to arguments which were never 

advanced by Counsel for the Appellant in the said proceedings. 

28. The learned judge erred in law and in practice by providing 

opinions and determinations on matters and questions of law 

which have presently gone before the Privy Council on a grant 

of Special Leave to Appeal. 

29. The Learned Judge ought to have held that the 2nd 

Respondent was not at liberty to execute a Warrant of 

Surrender in respect of the Appellant and in circumstances 

where this act came either after the statutory deadline under 

Section 13 (1) (a) of March 2nd 2019 and/or in the alternative 

before the Privy Council Order dated March 28th 2019 actually 

concluded the then still pending Habeus Corpus proceedings. 

30. The Learned Judge ought to have held that the Respondents 

were not at liberty to attempt to extradite the Appellant on 

March 8th 2019 and in circumstances where this act came either 

after the statutory deadline under Section 13 (1) (a) of March 

2nd 2019 and/or in the alternative before the Privy Council 

Order dated March 28th 2019 actually concluded the then still 

pending Habeus Corpus proceedings. 
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31. The learned judge erred in law and in practice by executing 

a Ruling in the Constitutional Motion on August 20th 2019, in 

the capacity of “Acting Justice of Supreme Court”, and in 

circumstances where his judicial appointment as an Acting 

Justice to the Supreme Court ended on July 31st 2019. At the 

material time in question on August 20th 2019, the learned 

judge was therefore acting in the capacity of “Acting Deputy 

Chief Magistrate.” 

32. The Learned then Acting Justice erred in law and in fact in 

rejecting the application of the Appellant for Constitutional 

Relief.” 

The Extradition Act  

 

6. It is helpful to outline the provisions of the Extradition Act (“the Act”) which are of relevance 

to the present appeal. Section 11(2) of the Act provides:  

 

“(2) A person committed to custody under section 10(5) shall not 

be extradited under this Act —   

 

(a) in any case, until the expiration of the period of fifteen 

days commencing on the day on which the order for his 

committal is made; and  

 

(b) if an application for habeas corpus is made in his case, 

so long as proceedings on the application are pending.”   

 

7. Section 13 of the Act provides:  

 

“13. (1) If any person committed to await his extradition is in 

custody in The Bahamas under this Act after the expiration of 

the following period, that is to say —   

 

(a) in any case, the period of two months commencing 

with the first day on which, having regard to subsection 

(2) of section 11, he could have been extradited; or   

 

(b) where a warrant for his extradition has been issued 

under section12, a period of one month commencing with 

the day on which that warrant was issued,   

 

he may apply to the Supreme Court for his discharge.   
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(2) If upon any such application the Supreme Court is satisfied 

that reasonable notice of the proposed application has been 

given to the Minister, the Supreme Court may, unless sufficient 

cause is shown to the contrary, by order direct the applicant to 

be discharged from custody and, if a warrant for his extradition 

has been issued under section 12, quash that warrant.” 

 

8. Further, section 12 of the Act provides as follows:  

 

“12. (1) Where a person is committed to await his extradition and is 

not discharged by order of the Supreme Court, the Minister may, 

by warrant, order him to be extradited to the approved State by 

which the request for the extradition was made unless the 

extradition of that person is prohibited, or prohibited for the time 

being, by section 7 or by this section, or the Minister decides under 

this section to make no such order in his case.”  

 

9. For the sake of completeness, I set out section 11(1) of the Act because it shows Parliament’s 

intention that only one habeas corpus application is permissible following a committal. It reads 

as follows:  

 

“11. (1) Where a person is committed to custody under section 

10(5), the court of committal shall inform him in ordinary 

language of his right to make an application to the Supreme 

Court for habeas corpus and shall forthwith give notice of the 

committal to the Minister.” [Emphasis added] 

 

Appeals to the Privy Council  

 

10. The Judicial Committee (Appellate Jurisdiction) Rules Practice Direction 3 states, inter alia:  

 

“Permission refused  

 

3.3.4 If the Appeal Panel decides that permission should be 

refused, the parties are notified that the application is refused 

and they are sent a copy of the order sealed by the Registrar 

which records the Panel's decision.”  

 

11. Although applicable to civil appeals in the Privy Council, section 14(2) of the Bahama Islands 

(Procedure in Appeals to Privy Council) Order, 1964 provides that an appeal withdrawn by an 

appellant is deemed to be dismissed when the Court issues a certificate of withdrawal:   

 

“14. ...  

 

(2) Where an appellant, having obtained final leave to appeal, 

desires, prior to the dispatch of the record to England, to 
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withdraw his appeal, the Court may, upon an application in that 

behalf made by the appellant, grant him a certificate to the effect 

that the appeal has been withdrawn, and the appeal shall there-

upon be deemed, as from the date of such certificate, to stand 

dismissed without express Order of Her Majesty in Council, and 

the costs of the appeal and the security entered into by the 

appellant shall be dealt with in such manner as the Court may 

think fit to direct.”  

 

12. By extrapolation, I find that the appellant’s effort to appeal to the Privy Council against the 

Court’s decision rendered on 23 October 2017, concluded on the date contained in the Privy 

Council’s certificate refusing permission to appeal, that is, 28 March 2019.  

 

13. By way of contrast I set out Order 42(3) of the Rules of the Supreme Court which states that:  

 

“3. (1) A judgment or order of the Court or of an official or 

special referee takes effect from the day of its date.  

 

(2) Such a judgment or order shall be dated as of the day on 

which it is pronounced, given or made, unless the Court orders 

it to be dated as of some earlier or later day, in which case it 

shall be dated as of that other day.”  

 

Normally, an order of a superior court takes effect from the date of its pronouncement.  

 

The Appeal 

 

14. I have already set out the grounds of appeal in this case on which the appellant relies. The pith 

and substance of the respondent’s position may be found at paragraph 56 of their 

submissions. It reads:  

 

“56. In summary, it is submitted that the application for 

constitutional relief was rightly dismissed, on the basis that the 

proviso to Article 28 applied, and that the application was an 

abuse of process as the issues had previously been considered by 

a superior court. It is further submitted that the application for 

discharge pursuant to section 13 of the Extradition Act Chapter 

96 was also rightly dismissed, on the basis that any short delay 

was not unreasonable, and, alternatively, that the actual Order 

of the Privy Council dated 28th March 2019 was dispositive of 

the question of when time should start to run. Finally, it is 

submitted that there is no basis for the contention that the 

Warrant should be quashed, as the Act does not prohibit the 

issuance of a Warrant outside the requisite period, and in fact 

does not prohibit the extradition of a fugitive outside the 

requisite period, but merely provides that a fugitive may apply 
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for his discharge. The Court is therefore invited to dismiss the 

appeals.”  

  

15. A number of the grounds of appeal are repetitive notwithstanding that they may have been 

couched differently; and may, therefore, be addressed together, for example, grounds 24 and 

25 relate to section 13(1)(a) of the Act; and grounds 11 to 19 relate to the Judge not following 

previous decisions of courts of equal and superior jurisdiction.  

 

16. I do not intend to deal with each ground raised as I am satisfied that none has sufficient merit 

to warrant this Court’s interference with the Judge’s decision; and reference to them will be 

productive of nothing save to make this judgment more prolix. It may be taken, therefore, that 

any ground not specifically addressed has been rejected and dismissed as if it had been set 

forth in this judgment.  

 

Grounds 1 and 31 

 

17. These grounds are without substance since Forbes, J (Actg.) was appointed to act as a Justice 

of the Supreme Court and had taken the requisite oaths to properly enter upon his office. There 

is no suggestion that at the time he heard the applications he was not properly appointed as 

such a Justice. Hence, the presumption of regularity obtains.  

 

18. Moreover, Article 95(3) of the Constitution allows an acting judge to complete matters he has 

started before his acting appointment ended. The Article reads as follows:  

 

“95. (3) Any person appointed to act as a Justice under the 

provisions of this Article may, notwithstanding that the period of 

his appointment has expired or his appointment has been 

revoked, sit as a Justice for the purpose of delivering judgment 

or doing any other thing in relation to proceedings which were 

commenced before him while he was so acting.   

 

These grounds are rejected.  

 

Grounds 2 and 32 

 

19. At paragraph 10 of his decision, the Judge made the following observation in relation to the 

application made pursuant to section 13 of the Act:  

 

“10. The singular argument being advance (sic) which is new by 

the Applicant is that there has been a breached (sic) by the 

Minister of Foreign Affairs as it relates to section 13 specifically 

of the Extradition Act which reads as follows: 

 

13. (1) If any person committed to await his extradition 

is in custody in The Bahamas under this Act after the 

expiration of the following period, that is to say —  
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(a) in any case, the period of two months 

commencing with the first day on which, having 

regard to subsection (2) of section 11, he could 

have been extradited; or  

 

(b) where a warrant for his extradition has been 

issued under section 12, a period of one month 

commencing with the day on which that warrant 

was issued, he may apply to the Supreme Court 

for his discharge.  

 

(2) If upon any such application the Supreme Court is 

satisfied that reasonable notice of the proposed 

application has been given to the Minister, the Supreme 

Court may, unless sufficient cause is shown to the 

contrary, by order direct the applicant to be discharged 

from custody and, if a warrant for his extradition has 

been issued under section 12, quash that warrant.”  

 

20. The Judge then sets out the section; and goes on to conclude at paragraphs 11 to 13 of his 

judgment as follows:  

 

“11. This underlines the entirety of the Applicant’s case before 

the Court. He contends and for completeness the Court will 

refer to the Applicant’s supplemental arguments commencing 

at paragraph 5 thereof until its conclusion. Firstly, the illegally 

(sic) execution of a search dated the 5th March, 2019. It is the 

view of the court that it is a far stretch to consider the issuance 

of the warrant as illegal it was fully with (sic) the authority of 

the Minister to issue the warrant. And the argument as to 

whether the warrant was issued outside the time it ought to have 

been issued thus means that the rights of the Applicant have 

been violated seems contrived. The applicant as earlier noted 

takes no responsibility for some of (sic) delays occasioned in this 

case. There remains the fact that upon receiving the Application 

notification of withdrawal that according to the principals (sic) 

of Natural Justice the Minister sought to confer whether there 

was nothing else of the Applicant and only when not getting any 

reply did the Minister proceed.  

 

12. The court relies upon the comments made by Lord Diplock 

in the case of Harrikisson v The Attorney General of Trinidad 

& Tobago Privy Council Appeal No. 40 of 1977 where he said 

the following: 
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‘The notion that whenever there is a failure by an organ 

of government or a public authority or public officer to 

comply with the law this necessarily entails the 

contravention of some human right or fundamental 

freedom guaranteed to individuals by Chapter I of the 

Constitution is fallacious. The right to apply to the High 

Court under section 6 of the Constitution for redress 

when any human right or fundamental freedom is or is 

likely to be contravened, is an important safeguard of 

those rights and freedoms; but its value will be 

diminished if it is allowed to be misused as a general 

substitute for the normal procedures for invoking 

judicial control of administrative action. In an 

originating application to the High Court under section 

6 (1), the mere allegation that a human right or 

fundamental freedom of the applicant has been or is 

likely to be contravened is not of itself sufficient to 

entitle the applicant to invoke the jurisdiction of the 

court under the subsection if it is apparent that the 

allegation is frivolous or vexatious or an abuse of the 

process of the court as being made solely for the purpose 

of avoiding the necessity of applying in the normal way 

for the appropriate judicial remedy for unlawful 

administrative action which involves no contravention 

of any human right or fundamental freedom.’ 

 

13. It is the view of the Court (sic) the application made by the 

Applicant amounts to an abuse of the court. This applicant has 

advanced these arguments multiple times in various 

proceedings and elected to discontinue and under the colour of 

the Constitution is again advancing (sic) position he has already 

had rejected. In the circumstances the (sic) dismisses the 

Application made by the Applicant. The court notes the 

Applicant’s right to appeal and so inform (sic) him thereof. 

There will be no order made as to cost (sic).” 
 

21. The Judge had earlier made reference to the Court’s decision in Austin Knowles et al 

v Superintendent Culmer et al SCCivApp. Nos. 118 and 119 of 2016 at paragraphs 16 

through 46 at paragraph 9 of his judgment to illustrate that the appellant had previously raised 

a number of the issues he was placing before the court in the applications, before the Court in 

the earlier appeal; and to arrive at his decision that the constitutional application was an abuse 

of the processes of the court.  

 

22. The position in this case stands in sharp contrast to the state of affairs in Knowles v The 

Government of the United States of America and another [2008] 5 BHS J No. 67, where 

the fugitive had made a habeas corpus application which had yet to be heard when the then 
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Minister for Foreign Affairs, Fred Mitchell, facilitated the fugitive's surrender to the United 

States authorities in the State of Florida. The action of the Minister in that instance was strongly 

deprecated by the Court. Sawyer, P said at paragraphs 70 to 73: 

 

"70 We cannot leave this judgment without recording this 

court's serious concern about the manner and timing of the 

order for the removal of the appellant from The Bahamas at a 

time when the Executive well knew that LyonsJ had fixed a date 

a little over a month away to hear the appellant's application. 

Further, the Executive must be taken to know the law and to 

have understood that by then the statute conferred a right on 

both sides to appeal to this court from the grant or refusal of 

habeas corpus on the kingpin ground and that both sides would 

have had a further right to appeal to the Privy Council from this 

court's decision. In those circumstances, to have ordered the 

surrender of the appellant ten days after the learned judge had 

fixed a date for hearing the application, is clearly an egregious 

breach of the statute and is without precedent in this country. 

 

71 The Members of the Executive Branch of government are 

subject to the  law and when any of them deliberately acts in 

breach of the law, then the  rule of law is itself imperiled. We 

respectfully adopt what Lord Bridge of Harwich said in the case 

of Regina v Horseferry Road Magistrates' Court ex parte 

Bennett [1994] 1 AC 42 at page 67- 

 

‘There is, I think, no principle more basic to any proper 

system of law than the maintenance of the rule of law 

itself.’ 

72 We also respectfully adopt what the New Zealand Court of 

Appeal said  in relation to the actions of the New Zealand 

Police in the earlier case of Regina v Hartley [1978] 2 N.Z.L.R. 

199 at page 216 which was quoted with approval by the House 

of Lords in Bennett's case cited above. - 

 

". . .For the protection of the public the statute rightly 

demands the sanction of recognized court processes 

before any person who is  thought to be a fugitive 

offender can properly be surrendered from one country 

to another. . . The issues raised by this affair are basic to 

the whole concept of freedom in society." (Emphasis 

added) 

In Bennett's case cited above, the House of Lords reviewed 

decisions from a number of common law jurisdictions, including 

Australia, New Zealand, Canada and the United States. From 

https://www.lexisnexis.com/uk/legal/search/enhRunRemoteLink.do?linkInfo=F%23GB%23AC%23sel1%251994%25vol%251%25year%251994%25page%2542%25sel2%251%25&A=0.3503582798968602&backKey=20_T29218899011&service=citation&ersKey=23_T29218897649&langcountry=GB
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that review it appears that while there may not be universal 

acceptance of the principle espoused by their Lordships 

in Bennett's case in the United States, the courts of the United 

Kingdom and other common law jurisdictions as well as the 

courts of The  Bahamas, are bound by their statutes themselves 

and in the case of The Bahamas, its Constitution, to ensure that 

due process is allowed to be effected before anyone thought to 

be a fugitive offender is surrendered from the country where he 

is to another. 

 

73 As indicated at the hearing of this appeal, if The Bahamas is 

to be seen as a law abiding country, what happened to the 

appellant in this case should never happen again." 

 

23. No doubt, this stinging rebuke was reverberating in the ears of the authorities when the decision 

was made to abort the efforts to surrender the appellant and return him to the Prison.   

 

24. I am unable to find that the Judge fell into error in this case. Hence, these grounds are 

dismissed.  

 

Grounds 3, 4, 5 and 6  

 

25. These grounds relate to the failure of the Judge to consider the illegality of the Minister's efforts 

to surrender the appellant. There is some merit in the complaint that the Judge did not 

specifically advert his attention to each of the alleged illegal acts. However, even if he had 

done so and concluded that there was an illegality perpetrated when the appellant was taken 

from the prison to the Lynden Pindling International Airport, other than a finding to that effect 

being made, such finding would have no impact on the validity of the appellant's surrender at 

some future time once the proper procedures have been followed as the underlying committal 

remains extant. 

 

26. In any event, the grounds are misconceived because there was no surrender executed, only an 

attempt to so. There is no merit in these grounds. 

 

Ground 7  

 

27. The issue raised in this ground was addressed earlier under Ground 2. In Austin Knowles the 

Court, differently constituted, had dealt with the issue of delay. The appellant was involved in 

that appeal as an appellant challenging his committal on the basis, inter alia, of delay. 

 

28. The applications were clearly an abuse of the processes of the court because at the time of the 

filing of the applications, the appellant's application for leave to appeal to the Privy Council 

was still extant notwithstanding his indication in December 2018 that he wished to withdraw 

his application. The process, in my view, is deemed to be at an end when the certificate is 

issued by the Privy Council.   
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29. If the Judge had fallen into error in not considering the issue of delay, the period he would have 

been obliged to consider would have been between the date the Privy Council dismissed the 

appellant's application for leave to appeal before that court and when the applications were 

heard by the Judge - 28 March 2019 and August 2019, some four months - since the Court had 

already addressed the purported delay of sixteen years. However, the Judge did not err when 

he declined to enter upon the matter anew. 

 

Ground 8 

 

30. It is unclear what "serious abuse of process or procedure" has occurred "which has had a 

negative effect to the fairness of the proceedings" since the appellant has not condescended 

into providing particulars of the abuse. If the abuse alluded to was the issuance of the warrant 

of surrender, that complaint could not be sustained. Section 12(1) of the Act does not prevent 

the Minister from signing a warrant of surrender it merely provides that: 

  

"12. (1) Where a person is committed to await his extradition 

and is not discharged by order of the Supreme Court, the 

Minister may, by warrant,  order  him to be extradited to the 

approved State by which the request for the extradition was 

made unless the extradition of that person is prohibited, or 

prohibited for the time being, by section 7 or by this section, or 

the Minister decides under this section to make no such order in 

his case."   

 

31. The only fetter placed on the Minister's power to make the order for the appellant's surrender 

are those restrictions mentioned in section 7 of the Act; and those same restrictions debar a 

court from committing the fugitive to custody to await his surrender. Otherwise, it lies entirely 

within the Minister's discretion whether or not the fugitive should be extradited. 

 

32. A further impediment on a fugitive's surrender is that contained in section 13(1) of the Act. In 

any event, the order authorising the surrender of the appellant was recalled and the surrender 

process was halted; and he was returned to the prison. 

 

33. In the absence of any abuse being disclosed, this ground lacks merit. 

 

Ground 9  

 

34. There is a scintilla of merit to this ground since around seventeen months had elapsed between 

the Court's rejection of the appellant's appeal and the aborted attempt to surrender him. It was 

incumbent on the Judge to determine whether or not this further period amounted to delay 

warranting the appellant's discharge. 

 

35. Notwithstanding that the Judge did not consider this further period, I cannot find that the failure 

to do so ought to result in the discharge of the appellant. It is noted that the appellant was 

responsible for the bulk of the alleged further delay due to his attempt to appeal to the Privy 

Council, his applications before the Judge and those that were made before he delivered his 
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decision, namely, applications for leave seeking habeas corpus and constitutional relief. I note 

that leave was refused in the habeas corpus proceedings; and the fresh constitutional 

application was dismissed after the appellant decided not to pursue it. 

 

36. In my view, time would not run until the Privy Council issued its certificate of dismissal, i.e., 

28 March 2019. Thus, the effective period of delay was some four months. 

 

37. The reason for the delay in effecting the appellant's surrender following the notice from the 

Privy Council would once more be laid at the feet of the appellant since he had commenced 

habeas corpus and constitutional actions in the Supreme Court. It would not have been proper 

for the authorities to seek to surrender the appellant while the actions were pending in the 

courts. 

 

38. Despite the failure to consider the further period of delay, there has been no miscarriage of 

justice and the appellant has not suffered any prejudice as a result.  

 

Grounds 10, 21 and 22 

   

39. The issue of the conditions under which the appellant was being held while awaiting his 

surrender had been considered by the Court in Austin Knowles. The Judge did not err, 

therefore, when he ruled that the applications were an abuse of the court's processes. In the 

premises he did not err in addressing this constitutional complaint. 

 

Grounds 11 through 19  

 

40. All of these grounds may be conveniently addressed compendiously as they relate to the 

purported failure of the Judge to consider certain cases cited as authorities for particular legal 

principles. There is no foundation for these grounds. They were dealt with tersely but 

adequately when the Judge, in an act akin to the cutting of the Gordian Knot by Alexander the 

Great, quite properly, in my view, found that the applications were an abuse of the processes 

of the court. 

 

Grounds 24, 25 and 26 
 

41. These grounds relate to the Minister's signing of a warrant of surrender while proceedings were 

in train before the courts. As indicated earlier, there are fetters placed on the Minister's 

discretion to surrender a fugitive. However, those do not preclude him from signing a warrant 

of surrender. It would behoove the Minister to await a decision from the courts before seeking 

to make an order for the surrender of the fugitive since the order is reviewable should a 

challenge to its validity be brought; and a reviewing court may find the Minister acted 

precipitously and strike down the warrant. 

 

42. The fugitive Samuel "Ninety" Knowles was surrendered to the US authorities while his appeal 

was pending before the Privy Council. No such event occurred in this case.    
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Conclusion  
 

43. I hold the view that there is no merit in any of the grounds in this appeal. In the premises, 

therefore, I would dismiss it.  

 

 

 

__________________________________________ 

The Honourable Mr. Justice Isaacs, JA 

 

44. I agree.  

 

 

 

__________________________________________ 

The Honourable Sir Michael Barnett, P 

 

 

45. I also agree.  

 

 

__________________________________________ 

The Honourable Mr. Justice Evans, JA 
 


