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Criminal Appeal- Manslaughter-Voluntary  Confession-  Jury  Questions- Jury Direction- 

Verdict Unreasonable- Verdict Unsafe and Unsatisfactory  

  

In October 2012, the remains of Fordis Moncur were found in and around Cat Island. 

The appellant was arrested and charged with the murder of Fordis Moncur. The appellant was 

acquitted of murder and instead convicted of manslaughter. Following his conviction the 

appellant was sentenced to twenty three (23) years imprisonment. He appealed his conviction 

and sentence on the grounds that the record of interview and confession statement should not 

have been admitted into evidence and that the judge should have given reasons why he did so, 

the jury should not have been allowed to ask questions and that the appellant had been deprived 

of total acquittal.  

  

Held: Appeal allowed. Conviction quashed and sentence set aside. Re-trial not ordered.  
 

On the issue of the failure of the Judge to give reasons for admitting the ROI and written 

statement it is very much a question of whether the issues joined in the voir dire were merely 
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related to what view the trial judge took of one side’s witnesses’ evidence as opposed to the 

other side’s evidence whether there was an obligation on the judge to give reasons.   

  

We held the view that in the matter under appeal there was involved, “a multiplicity of issues”,   

given the issues that arose during the voir dire we held the view that the Judge was obliged to 

provide reasons for his decision to admit the things said on 21 and 22 October 2012, a view 

shared by the Judge given his promise to provide a written ruling. In the absence of his ruling, 

we were unable to say that his decision was made according to law. In the premises, the 

concession of the Crown was rightly made; and this ground succeeded.  

  

Regarding the issue of the jury asking questions, there is no substance to the complaint that the 

Judge allowed the members of the jury untrammeled liberty. The Judge stayed within the 

permissible bounds for questions to be asked by the jury as that was done merely for the purpose 

of providing clarification. Bearing in mind that the jury are the triers of fact, it is imperative that 

all of the evidence led before them is comprehensible by them. Thus, so long as the answers they 

seek are not inadmissible, they may ask questions of a witness 

  

The judge exercised his discretion to grant the jury more time to deliberate. It is noted that this 

followed the “new position” where more time was being requested by the jury. We were satisfied 

that the Judge had the discretion to allow the jury to deliberate further and he did not err in 

exercising his discretion in the manner that he did.  

  

Raymond Moss and others v Regina [1999] BHS J. No. 108  

  

R v Sheldon Alleyne and Others No. 27/1/1997  

  

Wallace and Another v R [1997] 1 LRC 350  

  

Kadeem Bain and Tony Newbold v Regina  SCCrApp. Nos. 263 and 311 of 2014  

  

Terrell Mingo Stubbs v Regina |1998| SCCrApp No. 31 of 1997;  

  

Regina v Rose (Newton) [1982] 1 W.L.R. 614  
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REASONS FOR DECISION  
 

 

Reasons delivered by the Honourable Mr. Justice Isaacs, JA: 

  

  

1. The appellant was convicted of manslaughter on 10 March 2017, in a trial held before Mr. 

Justice Bernard Turner (“the Judge”). He had originally been charged with murder. On 31 

May 2017, he was sentenced to twenty-three years in prison.  

  

2. On 31 May 2017 he filed a notice of appeal containing several grounds; but on 8 February 

2019, he filed an amended notice of appeal which had the following grounds:  

  

  

1. The Learned Trial Judge erred in law when he allowed 

the alleged Record of Interview and Confession Statement 

to be admitted into Evidence and further erred in law by 

failing to give reasons for so doing [Section 12(1)(a) and 

(e) Court of Appeal Act].  

  

2. The Learned Trial Judge erred in law when invited and 

allowed the Jury to ask questions as if they were 

advocates [Section 12(1)(e) Court of Appeal Act].  

  

3. The Learned Trial Judge deprived the Appellant of a 

total acquittal on Murder when he left Manslaughter to 

the jury, an offence for which he provided no sound 

directions on during his summing up [Section 12(1)(e) 

Court of Appeal Act].  

  

4. The Learned Trial Judge erred in law when he instructed 

the jury to return to the jury room after they 

unequivocally indicated that they could not reach a 

verdict and did not require any more instruction or time. 

His action had the effect of depriving the Appellant of a 

total acquittal or a retrial [Section 12(1)(e) Court of 

Appeal Act].  

  

5.  The Learned Trial Judge erred in law when he failed to 

adequately and fairly put the defence to the jury [Section 

12(1)(e) Court of Appeal Act].  
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6.  The verdict is unreasonable and cannot be supported 

having regard to the evidence [Section 12(1)(b) Court of 

Appeal Act.] 
 

7. The verdict is unsafe and unsatisfactory having regard to 

the circumstances of the case [Section 12(1)(c ) Court of 

Appeal Act].  

  

8. The sentence passed was unduly severe [Section 12(1)(g) 

Court of Appeal Act].”  

  

3. On 25 February 2019, we heard the submissions of Counsel during which Mrs. Forbes-

Foster, Counsel for the Respondent, conceded that the appellant’s first ground should 

succeed. Based primarily on that ground we allowed the appeal and despite 

Mr. Ducille’s efforts to have the appellant discharged altogether, we ordered that the 

appellant was to be retried. These now are our reasons for our decision.   

  

Brief facts  
 

4. At some time in October 2012, human remains were found in and around Cat Island which 

were said to be those of one Fordis Moncur (“Fordis”). The body parts were badly 

decomposed and identification was purported to be made by comparison of DNA from body 

tissue and blood drawn from Fordis’ brother. Additionally, Fordis’ nephew purported to 

identify a photograph of the head of Fordis. On 21 October 2012, the appellant and his wife 

were arrested on suspicion of having murdered Fordis. They were taken to the Carmichael 

Road police station and it was there that Sergeant Keith Rolle said that around 9:00pm, he 

cautioned the appellant in relation to the murder and the appellant responded, “Officer I did 

it. I killed him. My wife she doesn't know anything about this. There is no need or no 

reason for her to be in custody". Despite this piece of “verballing” by the appellant, Officer 

Rolle did not make a note of this admission in his Police issued notebook or on a piece of 

paper; nor did he make an entry in the detention record to that effect.   

  

5. Around 2:00 a.m. the appellant was taken to Criminal Detective Unit’s offices (“CDU”) 

where he remained for a period of time before he was returned to the Carmichael Road police 

station. There is no notation in the detention record as to what occurred while the appellant 

was at CDU; nor any reason proffered for their purpose in taking him there.  

  

6. At about 12:00 p.m. on 22 October 2012, the appellant was taken to Cat Island by Sergeant 

Rolle and other police officers. There, the appellant was taken to the New Bight police 

station where he was again questioned by Sergeant Rolle under caution in the presence of 

Officer Nabbie. The appellant again admitted to killing Fordis and agreed to take the officers 

to those locations where he dumped Fordis’ body parts. This interview was not videotaped 

although a videographer, police constable 3308 Nikita Pickstock, attached to the CDU, 

technical section had accompanied the officers to Cat Island. 
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7. The services of Officer Pickstock were utilized solely to record the visits to various locations 

while the appellant was out on inquiries with the police officers. The appellant was said to 

have directed the officers to the sites where he had disposed of the body parts.  

  

8. While in the area of an abandoned gas station, the appellant directed the officers to a derelict 

truck; and in the bed of the truck was a bag which contained a head, later identified 

as Fordis’ by his nephew, Deangelo Moncur. The appellant was subsequently charged 

with Fordis’ murder; but he was acquitted of murder and convicted of manslaughter.   

  

9. The appellant appealed both his conviction and sentence.  

  

Ground 1- The Learned Trial Judge erred in law when he allowed the alleged Record of 

Interview and Confession Statement to be admitted into Evidence and further erred in law by 

failing to give reasons for so doing  

  

10. Mr. Ducille challenged the voluntariness of the admissions allegedly made by the appellant 

on the bases of oppression and physical abuse meted out by police officers. The allegation of 

abuse was, inter alia, that the appellant had been dragged along the station floors at CDU and 

in Cat Island; and stood on by Officer Miller, an officer weighing about 250 pounds, while at 

CDU; and he had been placed in a body bag and had a plastic bag placed over his face. The 

oppression, said the appellant, was the arrest of his wife and her continued detention to sap 

his will and cause him to confess to the murder of Fordis.  

  

11. Given the nature of the allegations made against the Police, it is necessary to delve into the 

evidence led at the voir dire in some depth.  

  

12. A curious aspect of the evidence led in the voir dire was the times recorded for the record of 

interview (“ROI”) and the written statement respectively. The ROI, that is, the question and 

answer portion of the interview with the appellant was recorded as starting at 12:50p.m., and 

ending at 1:18p.m. The written statement is recorded as starting at 12:57p.m., and ending at 

1:18p.m. The times suggest the ROI commenced and continued after the written statement 

started; both ending at the same time. This appears to be an anomaly which was explained by 

Officer Rolle, the investigating officer, and Officer Nabbie, the officer who witnessed the 

interview, that the written statement was a continuation of the ROI. This explanation stands 

in stark contrast to Officer Nabbie’s evidence at page 273 of the transcripts:   

  

“A. The Record of Interview started first, sir.  

  

  Q. And when that was completed then the   

        Statement. You  sure?  

  

   A. Yes, sir.”  

  

13. At pages 275-6 of the transcripts the following appears:  

  

“Q. And when you do a record of interview, sir, usually    
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       you  have someone who witnesses the record of    

       interview along with the suspect?  

  

 A.  Yes, sir.  

  

 Q.  And in doing the record of interview you usually have a     

      time when it commences and a time when it ends?  

  

 A.  Depends, sir.  

  

Q.   Depends on what?  

  

                         A. If the person is electing to give a statement under caution.  

  

                         Q. Listen to what I ask you, sir. When you do a record of    

                              interview, sir, do you have a time when it starts?  

  

A.  Yes, sir.  

  

Q.  And a time when it ends?  

  

A.  Yes, sir.  

  

                       Q.  And you usually put a time when the suspect signs; am I  

                             correct?  

  

A.  Yes, sir.  

  

Q.  A time when you sign; am I correct?  

  

A.  Yes, sir  

  

Q. And a time when the witness signs?  

  

A. Yes, sir  

  

Q. And the same for the statement?  

  

A. Yes, sir.”  

  

14. The above suggestions accepted by Officer Nabbie are consonant with the police practice 

testified to in criminal trials with which I have experience both as a prosecutor and as a judge 

listening to the evidence relating to ROIs and written statements. I am not aware of a single 

instance where the ROI and the written statement are recorded as ending at the same time.  
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15. At page 258 of the transcripts Mr. Ducille put to Officer Rolle the entry in the appellant’s 

detention record as follows:  

  

“Q. And would you agree with me at 1:18 it states while at New 

Bight Police Station Sergeant 1908 Rolle completed an 

interview with the suspect in the presence of DC Nabbie, 

questions and answers were documented where he admitted to 

the offence?” [Emphasis added] 

  

16. Officer Rolle admitted there was no mention in the record of a written statement but said that 

was included in the “interview”.  

  

17. On 26 October 2012, approximately five days after his arrest on suspicion, the appellant was 

taken to the Princess Margaret Hospital (“PMH”) complaining of pain in his shoulder and 

stomach area.   

  

18. It is worth noting that despite having sufficient evidence with which to charge the appellant 

from 21 October 2012 when the appellant confessed to killing Fordis, it was not until 29 

October 2012 that he was taken before a magistrate.   

  

19. During the voir dire Mr. Ducille suggested to Officer Rolle that he was aware that Mr. 

Nathan Smith represented the appellant and that although Mr. Smith was at the Carmichael 

Road police station on 21 October 2012 he was not allowed to see the appellant and in fact 

had been told by Officer Rolle that the appellant was not there. Officer Rolle denied the 

suggestion. Officer Rolle also denied the suggestion that the appellant had told him he was 

represented by Mr. Ducille.   

  

20. The medical evidence relating to the appellant’s condition at the time of his admission to the 

Prison was led by Dr. Hastings Johnson who read a report prepared by Dr. Reddy who had 

examined the appellant on 30 October 2012, some nine days following his arrest and 

detention in police custody, Dr. Reddy wrote down the appellant’s complaints, some of 

which I reproduce - with Dr. Johnson’s commentary included and underlined:  

  

“A. Patient reports that he was handcuffed with hands back 

and shackled applied to ankles. Made to what looks like lie 

down on stomach on the floor. And then the next term looks 

like drag. Claims he has bruise on right thigh. Then bag (fish 

bag placed over his head for length of time). Claims he blacked 

out three times. Beaten and slapped on face and head.”  

  

21. Dr. Reddy noted a healed one centimeter superficial graze on the lower one-third front of 

appellant’s right thigh with a “greater than” sign which Dr. Johnson interpreted as 

Dr. Reddy’s way of stating that in his opinion the abrasion was there for more than three 

days. The examination was otherwise unremarkable.  
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22. It is worth mentioning that in the voir dire the appellant provided an account of what 

transpired at CDU when he had been taken there by Officers Rolle and Miller. He told of the 

following:  

  

“At that point, Officer Miller said, you have time to be fucking 

joking with Mr. Glinton. He told me to get on to the floor. I got 

on the floor. He got some shackles and shackled my feet. 

My hand were still handcuffed behind my back, and he pulled 

me across the floor.  

I managed to get onto my feet, and he pulled me up, and took 

me to the back out of the office, where he had a body bag on 

the floor. And he told me to get into the body bag. I got into the 

body bag with my hands behind my back, and Officer Miller 

came back on my back again.  

I remember him reaching into a draw on the left hand side, 

and pulling out what is a known to me as a fish bag, a clear, 

thick plastic. He said to me, you are a fisherman, right. Let me 

see how long you can hold your breath. He also said to me, 

when I ready to tell him I killed Mr. Moncur, to nod my head. 

I told him once again, I didn’t kill anybody. Mr. Miller got 

onto my back. He put the plastic onto my head.”  

  

23. He went on to relate additional details about the abuse he experienced while in Cat Island.  

  

24. The appellant also alleged that the police detained his wife to coerce him into giving a 

confession; and that it was only after he had signed the ROI and written statement that she 

was released without charge on the instructions of Inspector Will Hart, a senior officer 

involved in the investigation.  

  

25. Mr. Nathan Smith, Attorney-at-law, testified that on 21 October 2012, he went to the 

Carmichael Road police station as a result of a telephone call and he attempted to see the 

appellant but he was not permitted, by certain officers, to do so. He told also of efforts to see 

the appellant at CDU around 10:30 – 11:00p.m. on 21 October 2012 but being prevented 

from doing so; and again at Carmichael Road police station and CDU the following 

morning but without success.  

  

26. Mr. Smith said that it was not until the evening of 22 October 2012 that he was able to meet 

with the appellant despite going to the Carmichael Road police station in the morning and 

again to CDU. Cross-examination of Mr. Smith was to the effect that he was lying about his 

attempts to see the appellant and that the police stymied his efforts. At one point Mrs. 

Forbes-Foster suggested that it was Mr. Smith who told the appellant “to fabricate a story of 

having received injuries, and having a bag put over his head, and being put into a body bag”. 

He denied the suggestion. It is unclear from whence she derived her information to make 

such an allegation.  

  

27. In his brief ruling for finding the confessions to have been voluntarily given the Judge said:  
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“Yes. The matter of the Queen and Jason Glinton. With 

respect to the voir dire, and the statements the Crown seeks to 

rely upon with respect to things eventually said on the 21st of 

October, 2012, in New Providence, and the 22nd of October 

2012, at Cat Island, both at the New Bight Police Station, and 

during the course of the visit to various locations in Cat Island. 

The reasons will follow in writing. The Court finds the 

statements to be admissible into evidence, given freely and 

voluntarily, written reasons will be provided”   

  

28. Despite his promise to provide written reasons, the Judge failed to do so. Absent reasons 

notwithstanding, can it be said that the Judge was wrong to have found the ROI and 

written statement were voluntarily given? There was an injury noted to the appellant’s thigh 

but given the nature of the allegation of abuse it may well be that the Judge did not consider 

it accorded with the complaint.  

  

29. In Raymond Moss and others v Regina [1999] BHS J. No. 108, it had been submitted by 

the appellant that the trial judge had erred when he admitted the written statement into 

evidence “while conceding nevertheless that the injuries observed on the appellant had not 

been explained by police”. At paragraph 25 the Court said:  

  

“25. That submission seems to us to be founded on a 

misconception. It is not the law that if a prisoner is found with 

injuries while in police custody, which are not explained by 

police, the conclusion is inescapable that the injuries were the 

result of police brutality and any statement allegedly made by 

the prisoner, is involuntarily and thereby rendered 

inadmissible. … ”  

  

30. The Court continued at paragraph 27:  

  

“27. The infliction of or use of violence as results in injuries 

must necessarily taint the confession. But the fact of injury 

should not lead to an inevitable conclusion that the injury was 

inflicted by police action. The injury which calls for 

explanation is the injury “consistent with the application of 

force by the police” (Emphasis added)  

  

31. In R v Sheldon Alleyne and Others No. 27/1/1997, at paragraph 18, Hall J stated, inter 

alia:   

“In no trial are all discrepancies resolved and all loose ends 

tied up and I do not consider the Court of Appeal in Mott 

and Mckenzie that the failure of the police to explain any 

injury to an accused person must inevitably vitiate any 

confession. Such a stand would place a burden on the police 

which they could never meet. .”  
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32. On the issue of the failure of the Judge to give reasons for admitting the ROI and written 

statement it is very much a question of whether the issues joined in the voir dire were merely 

related to what view the trial judge took of one side’s witnesses’ evidence as opposed to the 

other side’s evidence whether there was an obligation on the judge to give reasons. The facts 

in Wallace and Another v R [1997] 1 LRC 350 are similar to the present appeal inasmuch 

as the trial judge gave no reasons for finding that the alleged statements made by the 

appellants were admissible. The Privy Council held, inter alia:  

  

“Cases can arise where the admissibility of confessional 

material involves issues of voluntariness alone. It can occur 

that those issues depend for their resolution merely upon 

credibility disputes. In cases of that kind the basis of the 

presiding judge's decision to admit the confessional material 

may be apparent solely from the issues raised during 

the voir dire. Where, however, there are a multiplicity of issues 

that arise in regard to the admissibility of confessional 

material, the mere fact that the judge holds that the material is 

admissible does not necessarily indicate that he or she has 

applied the proper tests in so holding, or that all relevant 

factors have been taken into account. In such circumstances, 

without the court giving reasons, it is not possible to ascertain 

whether the decision was made according to law …” (Emphasis 

added)  

  

33. We held the view that in the matter under appeal there was involved, “a multiplicity of 

issues”, for example, was the wife’s detention solely or in the main to force the appellant to 

confess, did the failure of the Police to allow Mr. Nathan Smith to see the appellant vitiate 

the admissibility of the confessions, was there an acceptable explanation for the five hours’ 

time period while the appellant was in police custody for which there is nothing recorded in 

the appellant’s detention record, did the alleged failure of the Police to feed the appellant 

before he confessed cause him to do so.   

  

34. The numerous issues in the present appeal were not as clear cut as those in Kadeem Bain 

and Tony Newbold v Regina, i.e., a question of credibility of witnesses for the Prosecution 

versus that of the witnesses for the Defence. In Bain, Allen, P wrote at paragraph 32:   

  

“It is clear that it is not to be automatically assumed that the 

omission of reasons will always be fatal to the fairness of the 

trial or to the safety of a conviction. Every case will turn on 

its own facts and the circumstances presented. It follows then, 

that it is in the discretion of the judge in each case, whether he 

gives reasons or not, and if he does whether he gives brief or 

detailed reasons.”  
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35. Given the issues that arose during the voir dire we held the view that the Judge was obliged 

to provide reasons for his decision to admit the things allegedly said by the appellant on 21 

and 22 October 2012, a view shared by the Judge given his promise to provide a written 

ruling.  

  

36. In the absence of his ruling, we were unable to say that his decision was made according to 

law. In the premises, the concession of the Crown was rightly made; and 

this part of  ground 1 succeeded.  

   

37. There was another matter for our consideration under this ground, that is, whether the judge 

erred in law when he ruled the ROI and the written statement were admissible in the trial. 

Inasmuch as the suggestions made to the police officers about abusing the appellant were all 

denied by the police officers and the medical evidence about the appellant’s condition when 

he was examined by Dr. Reddy is not consistent with the complaints of being dragged across 

a station floor or of being sat on by a 250 lbs. man, the Judge cannot be faulted in not 

accepting that such abuse took place. Further, having seen and heard the witnesses it was 

entirely competent, all things being equal for the Judge to arrive at a conclusion that the 

Prosecution witnesses were being truthful and that their evidence was accurate and reliable.  

 

38. We would mention here that the verbal confession made by the appellant at the Carmichael 

Road police station according to Officer Rolle preceded any allegation of abuse by the 

police. The allegation that the appellant’s wife was being detained to put pressure on him to 

confess to the murder was denied by the officers; as was the allegation that in effect the 

police actively prevented the appellant’s lawyer, Mr. Smith from meeting with him.   

 

39. However, all things were not equal in this case, to wit, the appellant was alleged by Officer 

Rolle to have confessed to killing Fordis from 21 October 2012 while at the Carmichael 

Road police station but no record was made of this event. Further, the appellant was taken to 

CDU later that night but nothing appears to have been done to reduce his confession into 

writing at that time. Indeed, there is no indication as to anything happening with the appellant 

while he was at CDU. However, the appellant alleged that that was when he was coerced to 

sign the documents comprising the ROI and written statement.  

  

40. When the appellant was transported to Cat Island and taken to the New Bight police station 

it was alleged that he was interviewed by Officers Rolle and Nabbie before being taken out 

on inquiries. The interview is recorded as starting at 12:57p.m., and ending at 1:18p.m. 

However, the evidence of Officer Pickstock was that after arriving at the station at 

12:40p.m., he began video recording for the purpose of the inquiries. At page 335 of the 

transcripts the following appears:  

 

“Q. You said -- so, you didn’t enter the station.  

       How long were you hanging around outside?  

  A. Five to 10 minutes.  

  Q. Then you start to video record?  

  A. Yes, sir.”   
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41.  It is worth noting that Officer Pickstock knew the reason for his accompanying Officer 

Rolle and other officers to Cat Island as he had received his instructions from Officer 

Rolle while in New Providence:  

 

“Q. So you got your instructions from when you were in Nassau; you  

      knew what you were going to Cat Island for?  

A. To video tape the crime scene.”  

  

42.  Also noteworthy is the omission in the ROI of any indication by Officer Rolle that he 

had been told by the appellant that he had killed Fordis. Had that admission in fact been 

made, one would have expected to see words in the ROI to the effect that “You told me 

earlier at Carmicheal Road police station that you had killed Fordis Moncur and that your 

wife had nothing to do with it, is that so?” While not a definitive matter standing 

alone, when it is combined with the appellant’s assertion that he was interviewed at CDU 

and abused while there and that led to him signing documents placed before him by the 

police the omission takes on greater significance.  

  

43.  Having reviewed the evidence led in the voir dire we were unable to say what it was 

about the evidence of Nathan Smith that the Judge found incredible to the extent that his 

evidence of trying to meet with the appellant at the Carmichael Road police station on 21 

October 2012 and on other occasions at CDU and the Grove police station could not be 

believed. This was one of the difficulties posed by the failure of the Judge to provide 

reasons for his decision to admit the ROI and written statement and a compelling reason 

why they ought to have been provided.  

  

44.  Mr. Smith’s evidence of not being permitted by the police to see the appellant 

is reminiscent of the circumstances in Ronal George Simmons and Anor. v The 

Queen Privy Council Appeal No 33 of 2005. Although not as cogently demonstrated as 

the behavior of the police in Simmons, the apparent run around experienced by Mr. 

Smith in his quest to meet with his client ought to have caused the Judge to consider 

whether the ROI and written statement should have been excluded pursuant to section 

178 of the Evidence Act. Moreover, the Judge ought to have had regard to paragraphs 27 

and 28 of Lord Brown of Eaton-under-Heywood’s judgment:  
 

“27. The approach to be taken to the admission of a confession 

obtained in breach of a constitutional right was considered by 

Lord Steyn in the Board's judgment in Mohammed v The 

State [1999] 2 AC 111, 123-124, an appeal from Trinidad and 

Tobago:  

 

"It is a matter of fundamental importance that a right has 

been considered important enough by the people of Trinidad 

and Tobago, through their representatives, to be enshrined in 

their Constitution. The stamp of constitutionality on the 

citizen's rights is not meaningless: it is clear testimony that an 

added value is attached to the protection of the right. . . . On 

the other hand, it is important to bear in mind the nature of a 
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particular constitutional guarantee and the nature of a 

particular breach. For example, a breach of a defendant's 

constitutional right to a fair trial must inevitably result in the 

conviction being quashed. By contrast the 

constitutional provision requiring a suspect to be informed of 

his right to consult a lawyer, although of great importance, is a 

somewhat lesser right and potential breaches can vary greatly 

in gravity. In such a case not every breach will result in a 

confession being excluded. But their Lordships make clear that 

the fact that there has been a breach of a constitutional right is 

a cogent factor militating in favour of the exclusion of the 

confession. In this way the constitutional character of the 

infringed right is respected and accorded a high value. 

Nevertheless, the judge must perform a balancing exercise in 

the context of all the circumstances of the case. Except for one 

point their Lordships do not propose to speculate on the 

varying circumstances which may come before the courts. The 

qualification is that it would generally not be right to admit a 

confession where the police have deliberately frustrated 

a suspect's constitutional rights."  
 

28. Whilst acknowledging, as the Board already has, the 

judge's entitlement to find that the police here did not 

deliberately frustrate Simmons's constitutional right, their 

Lordships nevertheless conclude that on the facts of this case 

the only proper decision open to the judge was to exclude 

the statement. Inspector Ferguson's conduct, both in denying 

Simmons the opportunity to consult a lawyer (leave aside the 

irony of his lawyer in fact being immediately available) and in 

conducting the interview on the express assumption of guilt, 

really demanded no less. Insufficient regard was paid both by 

the judge and the Court of Appeal to the importance 

of constitutional rights and their need to be vindicated by the 

courts. The Board accordingly concludes that there was "a 

wrong decision or misdirection on [a] question of law or fact" 

within the meaning of section 13(1)(c) of the Bahamas Court of 

Appeal Act 1964. It does not follow, however, that Simmons's 

appeal must be allowed, (still less Greene's). Under the proviso 

to section 13 the appeal may be dismissed "if the court 

considers that no miscarriage of justice has actually 

occurred."” [Emphasis added] 

 

  

45. Ultimately, the Judge was required to assess and analyze the evidence led on the voir dire 

and to provide reasons for his acceptance of the evidence of the witnesses for the Crown. 

Inasmuch as he did not we were constrained to conduct that exercise.  

  



14 
 

46. We recognise that an appellate court ought to be slow to interfere with findings of fact 

made by a trial judge who has seen and heard the witnesses but as we had to assess the 

evidence led before the Judge as a whole ourselves, we were left troubled by the 

Prosecution witnesses’ evidence adduced on the voir dire pertaining to the circumstances 

under which the ROI and the written statement came to be made. Consequently, we were 

not satisfied to the requisite standard, that is, of proof beyond a reasonable doubt, that the 

ROI and written statement had been shown to have been made voluntarily. Those 

documents should not have been admitted into evidence in the trial.   

  

Ground 2 - The Learned Trial Judge erred in law when invited and allowed the Jury to ask 

questions as if they were advocates  

  

47.  This ground may be given short shrift as there is no substance to the complaint that the 

Judge allowed the members of the jury untrammeled liberty to question witnesses. The 

Judge stayed within the permissible bounds for questions to be asked by the jury as that 

was done merely for the purpose of providing clarification. Bearing in mind that the jury 

are the triers of fact, it is imperative that all of the evidence led before them is 

comprehensible by them. Thus, so long as the answers they seek are not inadmissible, 

they may ask questions of a witness.  

  

48. This ability was recognised in the case of Terrell Mingo Stubbs v Regina Criminal 

Appeal No. 31 of 1997 at page 6, where Carey, P said:  

  

“We desire to issue a reminder that in the adversarial system 

which operates in common law jurisdictions, it is the advocates 

who must in the discharge of their functions adduce all 

relevant evidence to enable the tribunal of fact to adjudicate. 

Where evidence is unclear or equivocal then, in the interests of 

clarity, it is entirely proper for questions to be put in that 

behalf by the judge or by the jurors. It is thus to that limited 

extent that the jury have the power to ask questions.”  

  

49. In any event the complaint made by Mr. Ducille lacked any foundation as our perusal of 

the transcripts disclosed that the Judge examined the questions to be posed to witnesses 

by the jury and restrained them from asking questions he deemed inappropriate. 

Moreover, there was at least one occasion that Mr. Ducille advocated for the jury to ask a 

question.  

  

50. This ground failed.  

  

Ground 4 - The Learned Trial Judge erred in law when he instructed the jury to return to the 

jury room after they unequivocally indicated that they could not reach a verdict and did not 

require any more instruction or time. His action had the effect of depriving the appellant of a 

total acquittal or a retrial  
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51. At the close of the Judge’s summing up to the jury, he sent them out to consider their 

verdict. The jury retired at 2:32 p.m. They returned at 4:45 p.m.; but when they were 

asked if they had arrived at a verdict the foreman indicated that there was a split of seven 

to five. The Judge then asked:  

                

“Mr. Foreman, that will not be a verdict. The question then, 

are there any particular issues, any directions which  

maybe required, or would more time assist in reaching a 

verdict, in respect of this matter?”  

  

52. The following then appears at page 1182 of the transcripts:  

  

“MR. FOREMAN: One minute, my Lord. My Lord, I’m being 

told that we don’t need any additional time.  

  

THE COURT: Mr. Foreman, and ladies and gentlemen of the 

jury, I will ask you to step back into the jury room for a few 

minutes. We will send for you momentarily.”  

  

53. After the jury returned to the jury room the Judge and Counsel for the Crown and for 

the Defence discussed the way forward in the case; and at the end of same the Judge 

asked Mr. Adderley to tell the orderly to bring the jury. The court orderly informed the 

Judge that the jury “is saying that they need more time”.  

  

54. The Judge then read out section 25 of the Juries Act which I set out here for ease of 

reference:  

  

“If after the expiration of a reasonable time after the 

conclusion of the summing up, the jury are not agreed and 

state that they are not likely to agree, the Court may or shall 

not be bound to discharge them.”  

  

55. The jury was brought back into court and the following exchange occurred:  

  

“THE COURT: When you had first come into the Court, you 

indicated, in canvassing the jurors in the Court, the position 

that you stepped into the Court with. Is there any other 

communication, Mr. Foreman?  

  

MR. FOREMAN: The new position is that we need, some more 

time.  

  

THE COURT: You may have a seat, Mr. Foreman, for a 

moment.”   
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56. Thereafter the jury was allowed to return to the jury room from whence they emerged at 

6:15 p.m. and delivered their verdict of “Not guilty” of murder. They found the appellant 

guilty of manslaughter.    

 

  

57. Mr. Ducille had submitted that the Judge should have discharged the jury from returning 

a verdict when they apparently could not agree on a verdict. We did not agree.  

  

58. In Regina v Rose (Newton) at pages 620-1 it was stated:  

  

“… where it appears from the length of their retirement and 

the circumstances of the case, even after a majority direction 

has been given to them, the jury may be unable to agree on a 

verdict and therefore further deliberation by them may be 

simply a waste of time, the judge should reassemble the court, 

send for the jury and in open court ask the jury through their 

foreman, whether there is any chance of their reaching an 

agreement, emphasizing, needless to say, that he is not 

inquiring as to how they are divided. According to the answer 

which the judge receives from the jury, he will then decide 

whether to discharge the jury there and then, or whether he 

should ask the jury to retire once again to make a further 

effort to reach an agreement between them.”  

  

59. In the present appeal, the judge exercised his discretion to grant the jury more time to 

deliberate. It is noted that this followed the “new position” where more time was being 

requested by the jury.   

  

60. We were satisfied that the Judge had the discretion to allow the jury to deliberate further 

and he did not err in exercising his discretion in the manner that he did. There was no 

merit to this ground and it failed.  

  

61. We declined to enter upon any consideration of grounds 3, 5, 6, 7 and 8 because their 

resolution would have added nothing to this judgment in light of our disposition of 

ground 1.   

  

Disposition  

  

62. We held the view that this appeal should succeed on ground 1 and that the conviction 

could not stand.  In the premises we quashed the conviction and set aside the sentence 

imposed.   

  

63. When we rendered our ex tempore decision we had ordered that the appellant undergo a 

re-trial. However, upon our review of the evidence led in the trial we were not 

satisfied that if the Judge had excluded the ROI and the written statement there would 
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have been sufficient admissible evidence remaining for a jury to find the appellant guilty 

of manslaughter in a re-trial.  

 

64. Moreover, the state of the evidence in this case did little to assuage our sense of unease as 

to the safety of the conviction. in the premises, we do not consider it is in the interests of 

justice that the appellant be made to undergo another trial; hence, we rescind our order 

for a re-trial; and direct that an acquittal on the charge of manslaughter be recorded.  

 

 

 

  

  

_________________________________________ 

 The Honourable Mr. Justice Isaacs, JA  

  

 

 
 

_________________________________________ 

                                                                        The Honourable Madam Justice Crane-Scott, JA  

  

 
 

 

________________________________________  

          The Honourable Sir Michael Barnett, JA  
 


