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Criminal appeal – Application for an extension of time within which to appeal – Armed robbery – 

Duress – Necessity – Lucas direction - Whether defence adequately put to the jury – Whether judge 

erred by not giving a Lucas direction to the jury  

On 27 June 2011 the barbers of Nassau Finest Barber Shop were robbed of jewelry and cash by 

two men. Following the robbery, the surveillance footage from the barber shop was turned over to 

the police. One of the officers viewing the footage was Officer Miller who recognized one of the 

robbers as his nephew. Acting on information received by Officer Miller from his relatives he, 

along with two other officers, went to the home of the intended appellant. Officer Miller remained 

in the vehicle while the other officers arrested the intended appellant. On being questioned by the 

police about his involvement in the robbery the intended appellant confessed that he agreed with 

someone by the name of Ross to rob the barber shop, but states that he was acting under duress as 

Ross threatened to kill him if he did not assist in the robbery.  

The intended appellant was subsequently charged with three counts of armed robbery but was 

acquitted on one of the counts. However, the jury convicted him of the other two counts. Following 

his trial, he was sentenced on 7 December 2018 to 12 years’ imprisonment on each count but did 

not file his appeal until 2 April 2019 and his application for leave to appeal out of time until 20 

February 2020.  
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Held: The Court does not accede to the application to extend the time within which to appeal. 

Convictions and sentences affirmed.  

The factors to be considered on an application for an extension of time are well known: the length 

of the delay, the reasons for the delay, the prospects of success of the appeal and the prejudice, if 

any, to the respondent.  

Regarding the prospects of success, the intended appellant contends that the judge did not 

adequately put his case of duress to the jury. When summing up the issue of duress to the jury a 

judge must direct the jury to determine the answer to the following questions: “first, was the 

accused, or may he have been, impelled to act as he did because as a result of what he reasonably 

believed to be the situation he had good cause to fear that otherwise death or serious physical injury 

would result? Second, if so, may a sober person of reasonable firmness, sharing the characteristics 

of the accused, have responded to that situation by acting as the accused acted? If the answer to 

both those questions was yes, then the jury would acquit: the defence of necessity would have been 

established.” In the present case the judge put both of those questions to the jury and the Court is 

satisfied that there is no merit in this ground.  

Regarding the intended appellant’s complaint that a Lucas direction was not given, the case law 

outlines the instances in which such a direction would be required: where the defence relied on 

alibi; where the judge suggests to the jury to look for corroboration and in so doing draws attention 

to the lies told, or allegedly told; where the prosecution seeks to rely on the lie as evidence of guilt 

and where although the prosecution has not sought to rely on the lie as evidence of guilt the judge 

reasonably envisages that the jury may do so. In the present case none of those circumstances 

arose. 

Having regard to the grounds of appeal proposed by the intended appellant, the Court is of the 

view that there is no prospect of success and the application to extend the time within which to 

appeal is refused.  

Alexander Williams v Regina SCCrAPP No. 155 of 2016 mentioned 

Attorney-General v Omar Chisholm MCCrApp. No. 303 of 2014 applied 

Broadhurst v R [1964] AC 441 considered 

Devron Patterson v R SCCrApp. No. 213 of 2014 mentioned 

Julian Revello Stuart v R SCCrApp. Nos. 223 & 267 of 2016 mentioned 

R v Barsoum [1994] Crim LR 194 mentioned 

R v Burge and Pegg [1996] 1 Cr App Rep 163 considered 

R v Martin (Colin) (1989) 88 Cr. App. R. 343 applied 

Regina v Conway [1989] Q.B. 290 considered 
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J U D G M E N T  

 

______________________________________________________________________________ 

 

Judgment delivered by the Honourable Mr. Justice Isaacs, JA: 

  

1. The intended appellant was convicted of two counts of armed robbery in a trial before Mr. 

Justice Andrew Forbes (“the Judge”) and sentenced by the Judge on 7 December 2018 to 12 

years’ imprisonment on each count. The sentences are to run concurrently. The intended 

appellant did not file his appeal until 2 April 2019. Therefore, he is out of the time limited for 

appealing; and as a consequence, he has to apply for the leave of the Court to extend the time 

within which to appeal. A formal Notice of Application for Extension of Time within Which 

to Appeal was filed in the Court’s Registry on 21 February 2020.  

 

2. On 25 February 2020 we heard Ms. Brendalee Rae’s submissions on the application for leave 

to appeal out of time; and adjourned the matter to 16 March 2020 to hear the intended 

respondent’s response. On the adjourned date, having heard the remaining submissions, we 

reserved our decision. We render it now. We do not accede to the application for leave to 

extend the time within which to appeal because we are satisfied that the appeal has no prospect 

of success.  

 

Background  

 

3. On 27 June 2011 around 1:00 pm, Lyndell Grant, Kevin Newbold and Lorenzo Burrows, were 

at Nassau Finest Barber Shop (“Nassau Finest”) located on the comer of Robinson Road and 

Grace Avenue. They worked there as barbers. Shortly after 1:00 pm, the intended appellant 

and another male who was masked and armed with a handgun, entered the establishment, and 

proceeded to rob the barbers of various items, including an assortment of jewellery and cash.  

 

4. There were surveillance cameras in the interior of Nassau Finest that captured footage of the 

robbery as it unfolded. The footage was later viewed by officers at the Central Detective Unit. 

One of the officers that viewed the footage on 2 July 2011 was Police Constable 5026 Benson 

Miller. He happened to be the intended appellant’s uncle. He recognized the intended appellant 

as one of the two men shown in the footage. He also purported to identify the other man as 

being a friend of the intended appellant.  

 

5. As a result, Officer Miller contacted his sister, Shalice Musgrove, the intended appellant’s 

mother; and he then contacted the intended appellant’s father, Dwight Musgrove. Armed with 

the information derived from Mr. Musgrove, Officer Miller along with Corporal 2566 Storr 

and RC 774 Pennerman went to the intended appellant’s residence located in Elizabeth Estates, 

to arrest him. Officer Miller remained in the vehicle while Officers Pennerman and Storr exited 

the vehicle and executed the arrest of the intended appellant.  
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6. On 3 July 2011, the intended appellant gave a written record of interview and a statement under 

caution, in which he confessed to “agreeing” with one “Ross”, who he recognized and who 

also called him by his name, to rob the barber shop. The intended appellant stated that “Ross” 

had threatened to kill him if he did not assist in the robbery hence he was acting under duress. 

The intended appellant was charged with three counts of armed robbery.  

 

7. During the trial he was acquitted on one of the counts by the jury on the direction of the Judge. 

He maintained his story that he acted under duress, namely, Ross threatened to kill him if he 

did not assist in the robbery. The jury convicted the intended appellant on the two 

remaining counts.  

 

Application to Extend Time  

 

8. When considering an application to extend the time for appealing the Court considers the four 

factors identified in, for example, Attorney-General v Omar Chisholm MCCrApp No. 303 

of 2014. Those factors are: 1) length of delay; 2) explanation for the delay; 3) prospects of 

success; and 4) prejudice to the respondent. See also, inter alia, Alexander Williams v 

Regina SCCrApp. No. 155 of 2016.  

 

9. Of the four factors, I consider the prospects of success as the most important matter for the 

Court’s consideration. This is because if there is little or no prospect for a successful appeal, 

there is no utility in proceeding to hear the appeal. Thus, I give no more than perfunctory 

attention to the other factors.  

 

10. The intended appellant filed a Criminal Form No. 2 which is used in support of an application 

to extend time on 2 April 2019; and in it, he blames his delay in appealing on the tardiness of 

the Prison officials in providing him with the appeal form and time lost waiting for his counsel 

to come to visit him as promised. The failure of the prison authorities to provide the appeal 

forms timeously is a frequent excuse proffered by those whose appeals are filed late and we 

are prepared to accept this is true in this case; and as affording a good excuse for his delay. 

The intended appellant subsequently placed his application on a more formal footing when he 

filed a summons and affidavit in support of the summons on the 21 February 2020.  

 

11. The length of delay may be counted in months and while ostensibly undue, I am prepared to 

not look overly critically at the delay.   

 

12. There is no perceivable prejudice that would inure to the intended respondent should the 

application be allowed.  

 

Prospects of Success  

 

13. In my view, the most important factor for our consideration is the prospects of success of the 

intended appeal. Thus, I tend to give that factor more weight in the “scale of convenience” as 

I would term the exercise in which we engage when considering the four factors.   

 

14. The gravamen of the intended appellant’s complaints are as follows:  
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“a. That in all the circumstances the conviction is unsafe 

and unsatisfactory:  

 

i. The Trial Judge did not adequately put the defence of 

Duress to the jury in relation to the Appellant’s case;  

 

ii. That the fact that the Appellant was presumed to have 

participated in a robbery being concerned with another 

without masking his identity while the other participant 

was armed, his face was fully covered, and witnesses 

affirmed that he instructed the Appellant throughout the 

robbery; leaves a lurking doubt as to whether the 

Appellant was a voluntary participant, but only did so 

under duress;  

 

iii. When Counsel for the Appellant admitted that he had 

failed to point out to the Jury the fact that despite the 

Prosecution’s case that he, the Appellant, had robbed 

approximately five persons, they were only able to 

charge him in relation to two (2) persons. Further, 

evidence regarding the other persons that were robbed 

should not have been admitted since they were not 

complainants and were not provided by the Prosecution 

to give evidence in that regard;  

 

b. That the Learned Judge failed to give a Lucas Direction.”  

 

Ground a(i) - The defence of duress not adequately put to the jury  

 

15. Counsel for the intended appellant readily conceded that the Judge did direct the jury in relation 

to the defence of duress, but submitted that it was not adequately done, as the Judge failed to 

lead the jury in regards to the intended appellant’s case and he never put it to the jury that they 

could find the intended appellant not guilty because of duress of circumstances, although they 

were otherwise satisfied that he had in fact committed the robbery.  

 

16. Counsel relied on an English Court of Appeal case of R v Martin (Colin) (1989) 88 Cr. App. 

R. 343. The brief facts found in the headnote of the case reveal as follows: 

 

“The appellant drove his car while disqualified and was charged 

with contravening section 99(b) of the Road Traffic Act 

1972. Before arraignment he sought a ruling from the trial 

judge whether the defence of necessity was open to him in that 

he drove when he did because his wife, who was suicidal 

threatened to kill herself if he had not driven at the time in 

question. The judge held that defence was not available because 
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once it was established that the appellant was driving and was 

disqualified, the offence was established, i.e. it was an absolute 

offence. The appellant thereupon pleaded guilty and relied in 

mitigation on the above circumstances which he would have 

raised as a defence of necessity. He appealed under section 

2(1)(b) of the Criminal Appeal Act 1968 on the ground that the 

judge had erred in law when ruling as he did:” 

 

17. The principles enunciated in the case may be found at pages 345-6: 

 

“The principles may be summarised thus. First, English law 

does, in extreme circumstances, recognise a defence of necessity. 

Most commonly this defence arises as duress, that is pressure 

upon the accused's will from the wrongful threats or violence of 

another. Equally, however, it can arise from other objective 

dangers threatening the accused or others. Arising thus it 

is conveniently called “duress of circumstances”.  

 

Secondly, the defence is available only if, from an objective 

standpoint, the accused can be said to be acting reasonably and 

proportionately in order to avoid a threat of death or serious 

injury.  

 

Thirdly, assuming the defence to be open to the accused on his 

account of the facts, the issue should be left to the jury, who 

should be directed to determine these two questions: first, was 

the accused, or may he have been, impelled to act as he did 

because as a result of what he reasonably believed to be the 

situation he had good cause to fear that otherwise death or 

serious physical injury would result? Second, if so, may a sober 

person of reasonable firmness, sharing the characteristics of the 

accused, have responded to that situation by acting as the 

accused acted? If the answer to both those questions was yes, 

then the jury would acquit: the defence of necessity would have 

been established.” (Emphasis added)  

 

18. Counsel also relied on the case of Regina v Conway [1999] Q.B. 290 in support of her 

contention that the Judge ought to have directed the jury in terms that they could find the 

intended appellant not guilty because of duress of circumstances although they were otherwise 

satisfied that he had in fact committed the robbery.   

 

19. At pages 173:29 – 174:14 of the transcript the Judge directed the jury as follows:  

 

“So what the defendant Musgrove is suggesting, madam 

foreperson and members, that he was forced to assist in this 

robbery. This is called duress in law. In law it suggests that 
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pressure is being bought to bear by one person on another 

person to persuade that other person to do something he was 

unwilling to do.  

 

You must, madam forelady and members of the jury, consider 

whether the defendant may have been compelled to act as he did 

as a result, or what he reasonably believed the threat would do; 

that is, kill him or cause him serious physical injury.  

 

If so, has the prosecution made you, madam forelady and 

members of the jury, feel sure that a sober person of reasonable 

firmness, who at the time was 18, being a male, sharing similar 

characteristics to the defendant, would not have responded to 

whatever he reasonably believed the threatener said, indeed, 

by taking part in such offense.”  
 

20. The Judge clearly had the suggested directions in Martin at the forefront of his mind since he 

did provide the jury with the two questions they were to resolve in arriving at a decision on 

whether or not the intended appellant was acting under duress. However, the Judge did not 

proceed to tell the jury the last sentence quoted above, viz, “If the answer to both those 

questions was yes, then the jury would acquit: the defence of necessity would have been 

established.” This is an unfortunate omission in my view because the jury has not been 

provided with the guidance on what to do with the answers they come up with at the end of 

their deliberations on the two questions.  

 

21. Counsel for the intended respondent, Ms. Cassie Bethell, sought to meet this assault on the 

Judge’s directions and submitted that the Judge recited almost verbatim the directions 

suggested in Martin before then proceeding to direct the jury on the evidence they could 

consider in determining the answers to the two questions he had posed. Ms. Bethell adverted 

our attention to pages 176:31-177:10 of the transcripts where the Judge said:  
 

“Madam foreperson and members, that is the evidence that you 

heard in this case. If you accept the case for the defense, you 

would of course acquit. If the case for the defense leaves you 

in reasonable doubt, you will also acquit because it would mean 

that the Crown has not proven its case to you to the required 

standard. It is only if you reject the case for the defense and you 

still feel satisfied that the Crown has proven its case to you, 

you can convict.   

 

The rule remains that a person cannot be convicted on the 

weakness of the case for the defense, but only [on] the strength 

of the case for the prosecution.”  
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22. It appears to me that she viewed the above directions as advising the jury on how they were to 

approach the answers they arrived at on the two questions. I share her view that the Judge has, 

albeit belatedly, provided the roadmap the jury should follow once they had answered the two 

questions and directed them to consider, even if those directions appear in a more generalised 

form. Unfortunately, the timing of the Judge’s guidance on the “Martin” direction is off. The 

guidance ought to have appeared as it did in Martin, namely, immediately following the 

directions on the two questions the jury had to consider. Its placement at the end would have 

brought home to the jury that they had to satisfy themselves whether the defence of duress had 

been established.  I am satisfied that the Martin formulation ought to be scrupulously adhered 

to by judges summing up the case to a jury. However, this does not mean that there can be no 

variation of or deviation from the formulation since all that the jury is being asked to do is 

decide, based on the facts, whether the defence has been made out.  

 

23. Notwithstanding the Judge’s omission to mention the guidance immediately, I am satisfied that 

his later directions at pages 176-7 of the transcript would have left the jury with no other 

impression than that the prosecution had to satisfy them beyond a reasonable doubt that the 

intended appellant was not acting under duress. This can be stated in another way, that is, they 

would have to be satisfied that on the prosecution’s evidence that the answers to the two 

questions posed were, “No”.  
 

24. In the circumstances, in my view, this ground would not lead to a quashing of the appeal.   

 

Ground (a) ii – That the intended appellant’s confederate was disguised and armed when he 

was not must leave a lurking doubt that the Intended Appellant acted under duress 

 

25. The intended appellant’s written submissions set out his position in relation to this ground as 

follows:  

 

“8. In the case at bar, the Appellant entered an establishment, 

during daylight hours in full view of the occupants without 

masking his identity, and proceeded to rob the establishment. A 

second person entered at the same approximate time as the 

Appellant however, he was masked, brandished a firearm and 

according to Witnesses for the Prosecution, instructed 

the Appellant what he was to do in regards to the robbery.  

 

9. ln applying the case of Regina v Conway to the instant case at 

bar, a defence of duress of circumstances is available only 

if, viewed objectively, the defendant could be said to be acting in 

order to avoid a threat of death or serious injury; in this case 

since the appellant's defence was that he robbed the Barbershop 

because he was in fear for his life, the judge was obliged to direct 

the jury about the possibility that they could find the appellant 

not guilty because of duress of circumstances although 

they were otherwise satisfied that he had in fact robbed the 
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Barbershop; and that, since the jury had not been so directed, 

the conviction had to be quashed.”    

 

26. Ms. Rae also attempted to use the failure of the police to charge Ross Hastie as a participant in 

the robberies as somehow significant in assessing the righteousness of the prosecution’s case 

against the intended appellant. With the greatest respect to counsel, that argument only has to 

be stated to be rejected. One has nothing to do with the other. There could be a myriad of 

reasons why Ross was not prosecuted; and it would not be proper to speculate as to any of 

them.  

 

27. In her response, Ms. Bethell countered that just because the intended appellant was unmasked 

and unarmed does not conclusively show that he was not a willing participant in the robbery 

nor does it “negate voluntariness or lessen culpability”. In the opinion of the intended 

respondent, the issue involved in the trial was quite narrow, that is, in participating in the 

commission of this offence, was it done voluntarily? 
 

28. Ms. Bethell submitted that the jury had the opportunity to view the surveillance footage and 

could therefore draw their own conclusions on the issue of duress. I agree with Ms. Bethell 

that the footage, which was said to have been a compilation of three pieces of film would have 

provided powerful visual evidence of what transpired in Nassau Finest at the material time. 

The jury’s assessment of what is depicted in the footage and their conclusion thereon as to the 

viability or otherwise of the defence of duress cannot be countermanded by this Court.  
 

29. The barbers who testified, Kevin Newbold and Lyndell Grant, spoke to the intended appellant 

not being masked but that he was wearing shades for a part of the time he was in the shop. 

They spoke of the man wielding the firearm having a towel over his head. Although the 

gunman was said to have been ordering the persons not to look at him and to look on the 

ground, the witness, Mr. Newbold also said the intended appellant was demanding items from 

persons.   

 

30. I have also had the opportunity to view the footage on the disk that had been exhibited in the 

trial and marked “DM1”. There is no audio but I could see that the gunman entered Nassau 

Finest first, followed by the intended appellant who proceeded to take items from persons in 

the shop. He is also seen in another room in the shop and also the gunman’s hand holding the 

gun can be seen pointed at persons who had been herded in there from the other room of the 

shop. The intended appellant can be seen grabbing a cover off someone who appears to have 

been sitting in a barber’s chair getting a haircut and roughly taking a chain off the person.  

 

31. Mr. Newbold testified that the chain was concealed under a tissue he had placed around the 

customer’s neck for the purpose of protecting against hair clippings dropping on the customer, 

and a cape also placed over the customer for that purpose. The inference to be drawn from this 

is that the intended appellant must have had foreknowledge that the customer was wearing the 

chain. The footage showed that the intended appellant exited the back room but returned to 

snatch the cape off the customer and take the chain.  
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32. I am unable to travel the path suggested by Ms. Rae that because the intended appellant was 

unmasked and the other person barked orders it must be inferred that the intended appellant 

was acting under duress. It must be remembered that the barbers testified that they had never 

seen the intended appellant before despite the intended appellant’s claim that he had patronised 

Nassau Finest about two times before. Further, the gunman ordered the persons to look down 

at the floor.  

 

33. The intended appellant wore dark glasses, also called shades, hence there was a partial 

obscuring of his face. Nevertheless, the persons who attended the identification parades 

positively identified him as being in the shop at the material time and who they described as 

the person collecting items from those in the shop while the gunman held them at bay. There 

is no complaint about the quality of the identification evidence. Moreover, there is no 

controversy about whether he was present and participating in the robbery. He admits to that 

involvement, albeit under threat of death by Ross.  
 

34. The Judge placed the crux of this case squarely before the jury when he said at page 174:15 of 

the transcripts:  

 

“Madam forelady and members of the jury, you would recall that 

we observed the surveillance footage within the barbershop and 

action of each person therein.  

 

We know from Musgrove himself he was there and participated. 

The question, madam forelady and members of the jury, is: In 

viewing the video, can it be gleaned or determined whether he 

was pressured. Is there any other evidence which gleans (sic) to 

show or which seeks to show duress.”  

 

35. During the trial, Counsel for the intended appellant, Mr. Damian Whyte, cross-examined 

Officer Miller, with the leave of the Judge; and at page 111:27 of the transcript the following 

appears:  

 

“BY MR. WHYTE:  

 

Q. Could you say, did Mr. Musgrove assist you in finding the 

second person?  

 

A. Yes.”.  

 

36. Noticeably absent from the questions put to the officer by Mr. Whyte is one which would 

suggest the intended appellant told his uncle he had been forced to help Ross – the name of the 

other person involved in the robbery provided to the police by the intended appellant – commit 

the offences. This significance of this omission would not, no doubt, have been lost on the jury 

as this would tend to sap the force of the assertion seemingly later made.  

 



11 
 

Ground a(iii) – Prejudicial evidence placed before the jury  

 

37. This ground complains that evidence was led before the jury of persons in the shop being 

robbed who were not the subjects of any of the charges the intended appellant faced. I give this 

complaint short shrift because the video clearly showed other persons in the shop being robbed. 

There was no way short of detracting entirely from the quality the evidence of the video to 

expunge the other persons from the video. It would have been preferable if the barbers had not 

made any reference to the other persons being robbed but it is doubtful whether that could have 

been done without confusing the jury when they viewed the surveillance footage. In the 

premises, there is little merit in this ground.  

 

Ground b – That the Judge failed to give a Lucas Direction  

 

38. Ms. Rae complained that the Judge failed to give the jury a Lucas Direction in circumstances 

where the prosecution had cross-examined the intended appellant about lying in the statement 

he had given to the police when he was interviewed. She posited that such a direction was 

required because there were some six instances where the prosecution relied on alleged lies 

told by the intended appellant as evidence of his guilt.  

 

39. Ms. Bethell countered with the submission that the direction was not necessary in this case 

because there was only a conflict between the evidence of the prosecution’s witnesses and the 

evidence of the intended appellant. I would add for completeness, the conflict between his 

aunt, Ms. Musgrove’s evidence and the evidence of Officer Miller. She submitted that it was 

only on those occasions when the prosecution sought to rely on the lies told by a defendant to 

prove his guilt of the offence that a Lucas Direction must be given.   
 

40. In Broadhurst v R [1964] A.C. 441Lord Devlin indicated that it was important that a jury 

should be carefully directed upon the effect of the conclusions they reach if they the find that 

accused is lying. He continued at page 457:  

 

“…There is a natural tendency for a jury to think that if an 

accused is lying, it must be because he is guilty, and accordingly 

convict him without more ado. It is the duty of the judge to make 

it clear to them that this is not so….”   

 

See also R v Barsoum [1994] Crim LR 194. 

 

41. In R v Burge and Pegg [1996] 1 Cr App Rep 163, the brief facts were that the two appellants 

and their co-accuseds had been arrested in relation to a murder. They all told lies to the police 

when they were interviewed. The appellants testified during the trial. They were convicted and 

appealed. A ground of their appeal was that when giving his directions to the jury, the 

judge should have extended his warning in relation to lies to cover lies told in the witness 

box. While finding that the direction given by the trial judge was adequate, at page 173 

Kennedy, LJ provided some situations where a Lucas Direction may be appropriate when 

he read the following:  
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“As there seems to be at the moment a tendency in one appeal 

after another to assert that there has been no direction, or an 

inadequate direction, as to lies, it may be helpful if we conclude 

by summarising the circumstances in which, in our judgment, a 

Lucas direction is usually required. There are four such 

circumstances but they may overlap:   

 

1. Where the defence relies on an alibi.   

 

2. Where the judge considers it desirable or necessary to 

suggest that the jury should look for support or 

corroboration of one piece of evidence from other 

evidence in the case, and amongst that other evidence 

draws attention to lies told, or allegedly told, by the 

defendant.   

 

3. Where the prosecution seek to show that something 

said, either in or out of the court, in relation to a separate 

and distinct issue was a lie, and to rely on that lie as 

evidence of guilt in relation to the charge which is sought 

to be proved.   

 

4. Where although the prosecution have not adopted the 

approach to which we have just referred, the judge 

reasonably envisages that there is a real danger that the 

jury may do so.”  

 

Burge and Pegg has been followed in our jurisdiction, for example, Julian Revello Stuart v 

R SCCrApp. Nos. 223 & 267 of 2016 and Devron Patterson v R SCCrApp. No. 213 of 2014.  

 

42. In Patterson, having referred to Burge and Pegg, I opined at paragraph 17:  

 

“17. We were satisfied that none of the circumstances mentioned 

by Kennedy, LJ were present in this case, notwithstanding the 

suggestions made by the prosecutor during cross-examination 

that the appellant was lying. As the respondent contended, the 

appellant’s evidence mirrored what he had said in his statement. 

He placed himself in the area at the material time, albeit for an 

innocent purpose. Hence, the main issue for the jury was 

whether Ven Charles correctly identified the appellant as the 

person who shot his brother.”  
 

43. Given the images of the intended appellant caught on the surveillance video and the 

identification evidence of the barbers, I find that in the present appeal the circumstances 

surrounding the lies told by the intended appellant would impel me to conclude as I did 

in Patterson that, “... none of the circumstances mentioned by Kennedy, LJ were present 
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in this case, notwithstanding the suggestions made by the prosecutor during cross-

examination that the appellant was lying.” Thus, the Judge would not have thought that there 

was a real danger that the jury would rely on the intended appellant’s lies to arrive at their 

verdicts.   

 

44. Moreover, I am satisfied that given the evidence of the prosecution witnesses and the scenes 

depicted in the surveillance video, it was inevitable that the jury would convict the intended 

appellant of the offences. In the premises I find no merit to this ground.  

 

Conclusion 

45. The grounds relied upon by the intended appellant do not raise a sustainable case and I am 

satisfied that they do not provide a foundation for the assertion that the intended appellant has 

a good prospect of success on his appeal.  

 

46. In the premises, the application for leave to extend the time within which to appeal is denied. 

The convictions and sentences are affirmed.  

 

 

 

__________________________________________ 

The Honourable Mr. Justice Isaacs, JA 

 

47. I agree.  

 

 

 

__________________________________________ 

The Honourable Madam Justice Crane-Scott, JA 

 

48. I also agree.  

 

 

__________________________________________ 

The Honourable Mr. Justice Jones, JA 


