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Civil appeal – Divorce - Ancillary proceedings – Matrimonial assets – Matrimonial property – 

Non-matrimonial assets - Non-matrimonial property - Property acquired before marriage – 

Disputed assets – Interest in family trust - Oral agreement - Equal division – Fairness  

 

The parties were married on the 26
th

 September, 1987. After 21 years of marriage the 

respondent, in April 2008, filed a petition for divorce; the appellant filed a cross petition and 

Decree Nisi was granted in June 2008. Thereafter the parties commenced ancillary proceedings. 

Consequent thereto the learned judge ordered that certain specified assets be divided equally. On 

appeal the appellant complains a) that the judge classified property at Don Mackey Blvd. and 

Ambergis Cay as matrimonial assets b) that the judge failed to make a finding on certain 

disputed assets c) that the judge failed to account for the respondent’s interest in a trust of which 

she was a beneficiary d) that the judge failed to give effect to an oral agreement between the 

parties and e) that the judge erred by finding that the assets should be divided equally. 
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Held: appeal allowed; parties to be heard on the issue of costs. 

 

The appellant submits that the Don Mackey Blvd and Ambergis Cay properties were acquired 

before his marriage and ought not to have been considered as a matrimonial asset. Whilst a 

different judge may have treated those properties differently, the trial judge cannot be said to 

have exercised her judgment improperly by including both of those properties in the matrimonial 

assets. 

 

In the court below the learned judge failed to make a determination on the disputed assets. It is 

difficult to understand the difficulty that the judge had to make her task impossible. The disputed 

assets were primarily either in a safety box over which the Wife had sole control exclusive of the 

Husband or monies in a bank account which was in the sole name of the Wife and over which 

the Husband had no authority. 

 

Relative to the appellant’s complaint with respect to the Wife’s interest in a family trust, this 

interest was not referred to at all in the judgment under appeal. It is not even listed in the 

“disputed assets”. The Court was unable to determine why that asset or interest was not included. 

As an appellate court this Court was not in the position to conduct the exercise. 

 

With respect to the failure to give effect to an oral agreement; the judgment has not found as a 

fact that this oral agreement was made. Moreover, the judgment doubts that any enforceable 

agreement was made because the judge did not initial the draft order sent to her. It is unlikely 

that she would have refused to initial the Order if the parties had made an agreement. The Court 

could not accept that the judge erred in refusing to implement an agreement purportedly made 

where the evidence was unclear that any binding agreement was ever made. The Court is not 

prepared to engage in the exercise of finding what if anything was agreed by the parties. That is a 

matter for the trial court. 

 

The concept of equal division does not mean that a court simply divides assets equally between 

the parties. The trial judge is still obliged to address his mind to the factors of section 29 of the 

Matrimonial Causes Act. In doing so he seeks to make an order that is fair and just. The trial 

judge ex facie considered all those factors. She determined that fairness in all the circumstances 

was an equal division of assets of the parties to a marriage that lasted 21 plus years in which the 

husband and wife treated themselves as partners.  We can find no reason to overturn that finding 

by the judge.  

 

 

 

A v B (2009) Fam/div/00132 considered 

DD v LKW [2008] 2 HKC 134 considered 

G v G [2012] EWHC 167 (Fam) considered 

LKW v DD [2010] HKEC 1727 applied 

Miller v MacFarlane [2006] UKHL 24 applied  

Miller v Miller [2006] 2 A.C. 618 applied 
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J U D G M E N T  

 

______________________________________________________________________________ 

 

Judgment delivered by the Honourable Sir Michael Barnett, JA (Actg.): 

 

1. This is an appeal from a judgment of Justice Claire Hepburn made on the 30
th

 May, 2014. 

The judgment is in respect of an application for ancillary relief arising out of a divorce. In 

the judgment she ordered that certain specified assets of the parties be divided equally. 

 

2. The parties were married on the 26
th

 September, 1987. At the time of the marriage the 

Husband was 39 and the Wife was 31. Both had been previously married. The Husband 

had three children by his earlier marriage, the Wife had none. The marriage between the 

Husband and the Wife resulted in one child, who at the time of the Petition was 15 years 

old but is now an adult. 

 

3. On the 29
th

 April, 2008, after 21 years of marriage the Wife filed a petition for divorce. 

The Husband filed a cross petition and Decree Nisi was granted on the 19
th

 June, 2008. 

 

4. Following that, the squabble for ancillary relief began.  These ancillary proceedings took 

an inordinately long period of time. Indeed, although the summons for ancillary relief 

which gave rise to the judgment under appeal was filed on the 18
th

 June, 2008, it was, for 

reasons not material to the appeal, not heard until 25
th

 July, 2011. Those hearings 

continued through to the 25
th

 February, 2012.  Although the hearings were completed in 

February, 2012 it was not until the 30
th

 May, 2014 did the Judge deliver her Ruling.  This 

is inexcusable and this delay may well have contributed to the judge inadequately dealing 

with matters which have given rise to this appeal. 

 

5. In her Judgment the Judge found that the following were matrimonial assets.   

   

“38. …On the Husband’s side: 

 

- Lot Number 7 in Block Number 116 in the St. Andrew’s 

Estates Subdivision of Treasure Cay, Abaco 

- Lot Number 8 in Block Number 116 in the St. Andrew’s 

Estates Subdivision of Treasure Cay, Abaco 

- Lot Number 9 in Block Number 116 in the St. Andrew’s 

Estated Subdivision of Treasure Cay, Abaco 

- 2 acres, known as ‘Scott House’ situate one mile NE of 

Marsh Harbour, Abaco 

- Ambergis Cay off the northern side of Abaco 
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- 70% of the shares in Mermaid’s Reef located at Pelican 

Shores, Abaco, which appears to be a non-income 

producing property 

- Property located at Don Mackay Blvd, which seems to 

produce $12,000.00 per annum in income 

- 50% of Eel Company Limited (which owns two lots) but 

has no income as yet 

- Two Rolex watches, one for the Wife and one for the 

Husband 

- Ocean Master 31 

- 1 Rybo runner, valued about $64,000.00 

- Three shotguns, valued at $1,500.00 

- 40% of the shares in Tradewinds Construction 

   

  On the Wife’s side: 

- The Wife’s home at Vintage Isle Lane, Florida” 

   

6. Additionally, she also held that the following were “disputed assets”: 

 

  “38. …  

 

- 200 African Kruggerands 

- Gold set of Indian Head Coins 

- Tradewind Construction 

- Fur Coat and the Wedding Ring 

- The Wife’s Cash Holdings” 

 

7. After some discussion of the law she made the following findings at paragraphs 50 and 

51: 

 

“50. I am satisfied that this is a proper case for making an 

order that the matrimonial assets to be divided shared equally 

(sic) by the Husband and the Wife and that such a division 

would take care of the Wife’s needs without the need for any 

further maintenance order or lump sum payment. The Wife 

may have to reduce her standard of living somewhat, but she 

will be able to continue to enjoy a comfortable lifestyle if she 

properly invests and manages her share of the matrimonial. 

(sic) The same goes for the Husband. 

 

51. The matrimonial assets will have to be appraised, which 

was not done for the hearing.” 

 

8. She then said at paragraph 54: 
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“54. As to the disputed assets, I find it impossible to make a 

determination on the evidence before me.” 

 

9. The Husband filed a Notice of Appeal on the 12
th

 June, 2014 notwithstanding that as of 

that date the Judge had not supplied a written copy of her Ruling. 

 

10. That Notice of Appeal was subsequently amended on the 22
nd

 November, 2017 and 

includes the following grounds:  

 

“3. Her Ladyship’s Decision/Order was in any event against 

the preponderance of evidence before the Court, which 

evidence established the Appellant’s/Husband’s entitlement to 

the relief sought before the Court below. 

(a) The Learned Judge was wrong in fact and in law as 

having found at paragraph 9 of her ruling that the 

parties agreed that US$5 million was deposited “in the 

name of the Wife at the Bank of Nova Scotia in Halifax, 

Canada” and that while the Husband “was put to great 

expense to successfully defend himself against the 

allegation that he was engaged in drug smuggling ... he 

and the Wife seemed to have been left with ... cash in 

Scotiabank in The Bahamas and in Canada” (at 

paragraph 40 of the judgment) the learned judge failed 

to find that the Wife maintained control over the funds 

deposited in Canada or to make any finding at all with 

regard to the same despite the evidence which was 

before her in that regard thereby completing 

disregarding the evidence and civil standard of proof. 

(b) The Learned Judge was wrong in fact when she 

listed “The Wife’s Cash Holdings” under the heading 

“Disputed Assets” and failed to account for the 

additional $837,964.31 cash which the Wife realised by 

way of the sale of the parties short and long term 

investments, taking the interest off of the fixed deposit 

in Canada and securing a mortgage on her free and 

clear home as an asset (whether the Wife’s personal 

asset which is denied or a matrimonial asset) to be 

consider (sic) pursuant to s. 29(l)(a) of the Matrimonial 

Causes Act when making the property adjustment. 
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(c) The Learned Judge was wrong in fact and in law 

when she found that the African Kruggerands are a 

disputed asset when the Wife admitted that there were 

48 to 50 gold Kruggerands which had been held in the 

safety deposit box in Palm Beach which the Husband 

never accessed without her and which she accessed and 

closed within 7 days of filing the Petition and 10 days of 

securing the injunction as she had no regard to the civil 

standard of proof. 

(d) The Learned Judge was wrong in fact and in law as 

based upon the totality of the evidence in this matter it 

should have been determined that it was more likely 

than not that the diamonds that were valued at 

approximately $2 million and were in the Palm Beach 

safety deposit box remained in the Wife’s possession. 

(e) The Learned Judge was wrong in fact as she failed to 

make any finding with regard to the Husband’s Cartier 

watch which the Wife admitted that she had in her 

possession and claimed to have sold prior to the hearing 

of the ancillary matters. 

(f) The Learned Judge was wrong in fact as she failed to 

make any finding with regard to the Wife’s Cartier 

watch she admitted that she had and claimed to have 

sold prior to the hearing of the ancillary matters. 

(g) The Learned Judge was wrong in fact when she 

found that the Wife’s Rolex watch was in the Husband’s 

possession and therefore reflected the same on his side 

of the assets when the Wife claimed that she sold the 

watch during her oral testimony. The Wife’s Rolex 

watch should be reflected on her side. 

(h) The Learned Judge was wrong in fact in that she 

failed to list the Wife’s wedding and engagement rings 

which the Wife claimed to have sold prior to the hearing 

of the ancillary matters on the Wife’s side. 

(i) The Learned Judge was wrong in fact when she 

listed the Ryborunner boat on the Husband’s side and 
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not in the “Disputed Assets” column as the boat was 

sold in the 1980s. 

(j) The Learned Judge was wrong in fact and in law as 

she failed to list or consider the Wife’s interest in and 

income from the “Family Sponge Exchange Trust” as 

she is required to do pursuant to s. 29(1)(a) of the 

Matrimonial Causes Act and to apply the principle in 

DD v LWK [20081 2 HKC 134, Hong Kong Court of 

Appeal (para. 15) to determining the value of the same. 

(k) The Learned Judge was wrong in fact and in law 

when she listed the Don Mackey Blvd. Lot and 

Ambergris Cay as marital assets in circumstances 

where the Husband owned them prior to marrying the 

Wife. 

(l) The Learned Judge was wrong in fact as having 

made a determination on the assets of the parties she 

failed to make any finding on their respective liabilities 

as required by s. 29(1)(b) of the Matrimonial Causes 

Act despite the evidence before her in that regard. 

4. By awarding the Respondent/Wife any part of the 

matrimonial assets the Learned Judge was wrong in law as she 

failed to take into account the legal impact of her finding at 

paragraph 9 of the judgment that the Husband sold his interest 

in the Key and Sawyer Farm and as a result “was in possession 

of huge sums of cash” and her acceptance (at paragraph 11 of 

her judgment) that the Respondent/Wife gave evidence to the 

effect that the foundation of the Appellant’s/Husband’s wealth 

was derived from the proceeds of crime. The Learned Judge 

failed to consider or have any regard to the impact of sections 

12 and 83 of the Penal Code (Chapter 84 of Statute Laws of 

The Bahamas) on any award of the matrimonial property as a 

result of the Respondent’s/Wife’s evidence in this matter. The 

Learned Judge failed to consider or apply the equitable 

doctrine of clean hands when making a determination on 

whether or not to disturb the distribution of the marital assets 

as to her mind the Respondent/Wife did not come to the court 

with clean hands and therefore the court ought not to assist her 

by awarding her a part of the matrimonial assets which she 



8 
 

alleged to have derived from the proceeds of crime. Further, 

the Court cannot award assets to an applicant that believes 

them to be the proceeds of crime or derived from the proceeds 

of crime. 

5. Further or in the alternative, in the event that your 

Lordships do not overturn the ruling of the court below on 

ground 4 hereof then, the Learned Judge was wrong in law in 

that she failed to consider the impact of the 

Respondent’s/Wife’s allegations and her conduct in general on 

the application of the “tail-piece” in section 29 of the 

Matrimonial Causes Act. 

6. Further or in the alternative, the Learned Judge was wrong 

in fact and in law when she failed to address her mind to the 

issue of whether or not there was an oral agreement between 

the parties as to the division of the matrimonial property and 

to uphold the oral agreement having regard to all of the 

evidence, the needs of the parties by reference to s. 29(1)(c), s. 

29(1)(d), s. 29(1)(e) and s. 29(1)(f) of the Matrimonial Causes 

Act, the issue of “compensation” by reference to s. 29(1)(g) of 

the Matrimonial Causes Act and the civil standard of proof.  

7. In the alternative, the Learned Judge was wrong in law and 

in fact when she found “that this is a proper case for making 

an order that the matrimonial assets to be divided equally by 

the Husband and the Wife” as there is no such principle in 

Bahamian law which mandates the Court to try “to place the 

parties, so far as is practicable and, having regard to their 

conduct, just to do so, in the financial position in which they 

would have been if the marriage had not broken down and 

each had properly discharged his or her financial obligations 

and responsibilities to towards the other” (s. 29 of the 

Matrimonial Causes Act) and does not require the equal 

division of marital assets. Further, and in any event, the judge 

was wrong in law as she failed to hold that there were special 

circumstances in this matter which required the Court to 

depart from the fifty-fifty (50/50) division of matrimonial 

property.  
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9. Such further or other grounds as may be revealed on the 

face of the reasons for the Learned Judge’s Decision/Order 

should the same be lawfully rendered.” 

11. At the hearing of this appeal the appellant elected not to proceed with the ground relating 

to the alleged criminal activity of the Husband. We shall therefore deal with the other 

grounds. 

 

12. Distilled to its essence we understand that the grounds of appeal are that:  

 

(a) the Judge included in the matrimonial assets the property on 

Don Mackey Blvd  and Ambergis Cay and that those assets should 

not have been included as they were property owned by the 

Husband prior to the marriage;  

 

(b) that the judge failed to discharge her duty by failing to make a 

finding on and an accounting for the “disputed assets”;  

 

(c) that the judge failed to take into account the Wife’s interest in a 

trust in which she was a beneficiary; 

 

(d) the judge erred when she failed to give effect to an oral 

agreement between the parties;   

 

(e) the judge erred when she found that the assets should be 

divided equally. 

 

 

Don Mackey Blvd / Amberigis Cay 

 

 

13. In paragraphs 57 and 58 of the Husband submissions dated the 13
th

 June, 2017 he said: 

 

“57. Don Mackey Blvd. Lot – The Husband acquired this lot 

long before they were married. This lot should not have been 

deemed to be a part of the matrimonial assets. Indeed the 

husband gave evidence that this is a parcel of land which he 

purchased when he was 17 years old. In his first divorce it did 

not form a part of his first wife’s divorce settlement. It was 

never a matrimonial asset.  

 

58. Amberigis Cay – Acquired prior to the marriage and while 

they went out to the Cay and enjoyed it as a family when the 

Wife was in The Bahamas it was not a part of the matrimonial 

assets. Prior to these proceedings it was always known that 
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Amberigis Cay was the Husband’s property and that he has a 

special place in his heart for it.” 

 

14. In carrying out its obligations to make orders for ancillary relief and in particular the 

division of the parties assets the fact that one party acquired an asset before the marriage 

and therefore it’s acquisition was not as a result of their joint effort is a material factor 

that a judge is obliged to take into account in making a property adjustment order.  In 

Miller v MacFarlane [2006] UKHL 24 Lord Nicholls said: 

 

“[21] …By s 25(2)(a) the court is bidden to have regard, quite 

generally, to the property and financial resources each of the 

parties to the marriage has or is likely to have in the 

foreseeable future. 

 

[22] This does not mean that, when exercising his discretion, a 

judge in this country must treat all property in the same way. 

The statute requires the court to have regard to all the 

circumstances of the case. One of the circumstances is that 

there is a real difference, a difference of source, between (1) 

property acquired during the marriage otherwise than by 

inheritance or gift, sometimes called the marital acquest but 

more usually the matrimonial property, and (2) other 

property. The former is the financial product of the parties' 

common endeavour, the latter is not. The parties' matrimonial 

home, even if this was brought into the marriage at the outset 

by one of the parties, usually has a central place in any 

marriage. So it should normally be treated as matrimonial 

property for this purpose. As already noted, in principle the 

entitlement of each party to a share of the matrimonial 

property is the same however long or short the marriage may 

have been. 

 

[23] The matter stands differently regarding property ("non-

matrimonial property") the parties bring with them into the 

marriage or acquire by inheritance or gift during the 

marriage. Then the duration of the marriage will be highly 

relevant. The position regarding non-matrimonial property 

was summarised in the White case [2001] 1 AC 596, 610: 

 

 "Plainly, when present, this factor is one of the 

 circumstances of the case. It represents a contribution 

 made to the welfare of the family by one of the parties 

 to the marriage. The judge should take it into account. 

 He should decide how important it is in the particular 

 case. The nature and value of the property, and the time 

 when and circumstances in which the property was 
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 acquired, are among the relevant matters to be 

 considered. However, in the ordinary course, this factor 

 can be expected to carry little weight, if any, in a case 

 where the claimant's financial needs cannot be met 

 without recourse to this property." 

 

[24] In the case of a short marriage fairness may well require 

that the claimant should not be entitled to a share of the other's 

non-matrimonial property. The source of the asset may be a 

good reason for departing from equality. This reflects the 

instinctive feeling that parties will generally have less call upon 

each other on the breakdown of a short marriage. 

 

[25] With longer marriages the position is not so 

straightforward. Non-matrimonial property represents a 

contribution made to the marriage by one of the parties. 

Sometimes, as the years pass, the weight fairly to be attributed 

to this contribution will diminish, sometimes it will not. After 

many years of marriage the continuing weight to be attributed 

to modest savings introduced by one party at the outset of the 

marriage may well be different from the weight attributable to 

a valuable heirloom intended to be retained in specie. Some of 

the matters to be taken into account in this regard were 

mentioned in the above citation from the White case. To this 

non-exhaustive list should be added, as a relevant matter, the 

way the parties organised their financial affairs. 

 

15. In reviewing the English law, the Court of Final Appeal of Hong Kong in LKW v DD 

[2010] HKEC 1727 at paragraph 93 said: 

 

“93. So where in a short marriage, the court may well be 

inclined to regard as excludable non matrimonial property 

assets acquired by one of the parties before the marriage or 

acquired in the course of the marriage from some wholly 

external source. But after a long marriage, those factors are 

less likely to have much weight” 

 

16. In the present case the marriage itself lasted 21 years and the parties had cohabited for 

two years before they were married. It was a long relationship and no doubt had the 

marriage not broken down both parties would have benefitted from the Husband’s 

interest in that property. Indeed, in her judgment the judge noted that the Don Mackey 

Blvd property generated an income of $12,000.00 per annum and this would have been 

income enjoyed by both of the parties during the marriage. Amberigis Cay was bought 

out of the proceeds of sale of the Husband’s business “Key and Sawyer Farms” prior to 

marriage. It has sentimental value to the Husband and there is no evidence that it is 

income earning.  
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17. Whilst a different judge may have treated those properties differently, (they may have 

included the property on Don Mackey Blvd and excluded the property on Amberigis 

Cay) in our judgment the trial judge cannot be said to have exercised her judgment 

improperly by including both of those properties property acquired by the Husband 

before the marriage as an asset to be included in the equitable division of property. 

 

 

The disputed assets 

 

 

18. As previously noted, at paragraph 54 of her judgment the judge simply said:  

 

“54. As to the disputed assets I find it impossible to make a 

determination on the evidence before me.” 
 

19. In the ordinary course of events an appellate court would not interfere with actual 

findings of fact by a trial judge who would have had the benefit of seeing the witnesses.  

We are apprehensive that the judge’s failure to make a determination on the disputed 

assets is not from the difficulty to make a determination on the evidence as much as 

because of the two year delay between the taking of the evidence and the delivery of the 

judgment.  The judge does not indicate the basis of her difficulty which resulted in it 

being “impossible to make a determination”. It must be recalled that the role of a judge in 

ancillary relief litigation is quasi inquisitorial and the judge where he has insufficient 

information to determine an important fact should make an extra effort to obtain that 

additional information.   

 

20. It is difficult to understand the difficulty that the judge had to make her task impossible. 

The disputed assets were primarily either in a safety box over which the Wife had sole 

control exclusive of the Husband or monies in a bank account which was in the sole name 

of the Wife and over which the Husband had no authority.  

 

21. The Husband could not access the box without the Wife but the Wife could access the 

box without the Husband. On a balance of probabilities it is our view that the judge ought 

to have found that the Wife was obliged to account for those assets which were in the 

safety deposit box in the division of the property. In any division of property the Wife 

should be regarded as having already acquired those assets. 

 

22. The same applies to the $4million which was in a bank account in Canada in the Wife’s 

sole name. The Husband could not access those monies by himself. The Wife’s evidence 

that she gave blank authorizations to the Husband to move money out of her US dollar 

account clearly related to her US dollar account in Marsh Harbor where the Husband was 

living and did not apply to the US dollar account in Canada. There does not appear to us 

to be any reason why the judge should not have treated those monies in the same way that 

we have held that she should have treated the property in the safety deposit box. The 
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money in the bank account was under the exclusive control of the Wife and she must 

account for them in any equitable division of the assets. 

 

23. The Wife has admitted using monies she received from interest or the sale of certain 

securities. She asserts that the monies were used for her maintenance and the 

maintenance of the child of the marriage as the Husband failed to maintain them as he 

had agreed to do. The Husband has not denied that he paid no maintenance to the Wife 

since October, 2007 although he states that he has paid the educational expenses of the 

child. We regret that we find ourselves in the same position of the trial judge on the 

evidence in this regard. Section 31 of Matrimonial Causes Act (MCA) gave the Wife a 

right to apply for maintenance in circumstances where the Husband has wilfully 

neglected to do so. In fact the Wife made that application in her summons dated the 18
th

 

June, 2008. No order was made on that summons and the Wife was left in the position of 

self-help.  The amount involved is $836,842.43 over the period October, 2007 to June, 

2014. This is about $100,000.00 per year. In our judgment, a review of the judgment and 

the affidavit evidence is that the Husband and Wife enjoyed a “high standard of living”.  

In the circumstances of this case where the Wife’s application was not determined by the 

Court it would not be fair to require the Wife to account for those monies.  

 

 

The Sponge Exchange Trust 

 

  

24. This was a trust created by The Wife’s family which existed before the marriage. The 

Wife is a beneficiary of that trust. The Husband asserts that just as the court included the 

Don Mackey Blvd property and the Amberigis Cay property which were assets acquired 

by him before the marriage, the court ought to have included the Wife’s interest in that 

trust as an asset to be included in the division of property.  

 

25. Unfortunately, this interest was not referred to at all in the judgment under appeal. It is 

not even listed in the “disputed assets”. We are unable to determine why that asset or 

interest was not included.  The Wife is said to receive $5,000.00 per month from that 

trust. The evidence before the Court was found at paragraph 38 of the Husband’s Witness 

Statement of  the 19
th

 July, 2011 at Tab 48 in Bundle F at page 153: 

 

“38. Based upon the income of $5,000.00 per month which 

Flora earns from the Family Sponge Exchange Trust I estimate 

that even if the only asset of the Trust is the Sponge Exchange 

shopping centre that it is worth approximately US$6 million of 

which Flora is entitled to one-fifth (1/5) or US$1.2 million. I 

arrive at that estimate as follows: to the best of my knowledge 

there are five children that are equal beneficiaries of the Trust; 

they each earn $5,000.00 per month from the Trust; therefore, 

the Trust pays out US$25,000 per month or US$300,000.00 per 

year in income. Investments today are showing a 5% interest 

return/dividend on an investment in a downturn economy. On 
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that basis the Sponge Exchange Trust has to be worth a 

minimum of $6million dollars. All of the shops in the Sponge 

Exchange are still rented. They have not lost any clients during 

this recession.” 

 

26. The Wife’s paragraph 14 of her 17
th

 May, 2010 affidavit stated: 

 

“14. I am a beneficiary of The Family Sponge Exchange Trust, 

however the amount that I receive varies significantly and 

because of decreased property values now results in an income 

of $3,500.00 to $3,800.00 a month presently, I formerly earned 

approximately $5,000.00 a month from it.” 

 

27. The most recent jurisprudence on this issue may be found in the decision of the English 

High Court in G v G [2012] EWHC 167 (Fam). In that case the Court said: 

 

[78]     It is clear that assets held in trust can be a financial 

resource that one of the parties has, or is likely to have in the 

foreseeable future (the statutory language), within s 25(2)(a), 

and thus one of the matters (which have no statutory 

hierarchy) to which the court is in particular to have regard in 

determining the award it should make under the MCA (see the 

introduction to s 25(2)). So if they are such a resource the court 

is to take them into account and give them such weight as is 

appropriate, applying the overall criterion of fairness and the 

rationales identified in, and the guidance given, by the 

authorities. 

 

[79]     In doing this, it is clear that the family court must 

recognise and take into account the fact that assets are held in 

trust and thus how, when and whether the party will receive 

any such assets, or any benefit from them. 

 

[80]     Overall, the relevant exercise has two stages, namely: 

 

   (1)     are the interests in trust assets a resource; and 

   (2)     if so, how are they to be taken into account. 

 

28. Regrettably, this exercise was not done by the trial judge and as an appellate court we are 

not in the position to conduct that exercise and we will not.  

 

 

Giving effect to an oral agreement 

 

29. The Husband argues that the trial judge ought to have given effect to an oral agreement 

made between the parties. 
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30. The only reference in the Judges Ruling to this oral agreement is found at paragraph 5 

where the Judge said: 

 

“5. On 9 December 2009, I gave a ruling with respect of a 

summons filed 1 September 2009 by the Husband. The 

Husband had relied on his affidavit sworn and filed 31 August 

2009 which was in response to the wife’s affidavit sworn 14 

August 2009 and filed 18 August 2009. At paragraph 19 of the 

judgment, I stated: 

 

 ‘Whatever might have been agreed between the parties 

 before Albury J., there is no dispute between the parties 

 that Albury J did not initial the draft order which Mr. 

 Bostwick had sent to her under cover of his letter of 2 

 December 2009. The order was never entered. In the 

 circumstance, the plea of res judicata is not available to 

 the respondent.” 

 

31. The judgment has not found as a fact that this oral agreement was made. Moreover, the 

judgment doubts that any enforceable agreement was made because Justice Albury did 

not initial the draft order sent to her. It is unlikely that she would have refused to initial 

the Order if the parties had made an agreement. 

 

32. We cannot accept that the Judge erred in refusing to implement an agreement purportedly 

made where the evidence was unclear that any binding agreement was ever made. We are 

not prepared to engage in the exercise of finding what if anything was agreed by the 

parties. That is a matter for the trial court.   

 

 

Equal division 

 

 

33. In A v B (2009) Fam/div/00132 I said that: 

 

“…the modern approach to a division of property in a 

marriage is equal sharing of property unless there is a 

compelling reason to depart from that equality.” 

 

34. In that case I adopted the observation of the Hong Kong Court of Appeal in DD v LKW 

[2008] 2 HKC 134 where the Court said: 

 

"63. …On marriage the parties commit to sharing their lives. 

It is a partnership of equals. The husband may work while the 

wife may stay at home to take care of the family. Their 

contributions are nonetheless equal. As more frequently 
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happens these days, with domestic helpers being available, 

both husband and wife work and make equal contributions to 

the welfare of the marriage.  

 

64. On divorce the principle and spirit underlining the union 

should be reflected in the divisions of the family assets. The 

division should proceed on the basis of fairness. And this 

necessarily means that there is no room for discrimination 

between the husband and wife. The starting point is equality in 

division unless there is a good reason to depart from it.”  

 

35. This is consistent with what was said by Lord Nicholls in Miller v Miller [2006] 2 A.C. 

618 at 631: 

 

“The requirements of fairness 

 

4. Fairness is an elusive concept. It is an instinctive response to 

a given set of facts. Ultimately it is grounded in social and 

moral values. These values, or attitudes, can be stated. But they 

cannot be justified, or refuted, by any objective process of 

logical reasoning. Moreover, they change from one generation 

to the next. It is not surprising therefore that in the present 

context there can be different views on the requirements of 

fairness in any particular case. 

 

5. At once there is a difficulty for the courts. The Matrimonial 

Causes Act 1973 gives only limited guidance on how the courts 

should exercise their statutory powers. Primary consideration 

must be given to the welfare of any children of the family. The 

court must consider the feasibility of a "clean break". Beyond 

this the courts are largely left to get on with it for themselves. 

The courts are told simply that they must have regard to all the 

circumstances of the case. 

 

6. Of itself this direction leads nowhere. Implicitly the courts 

must exercise their powers so as to achieve an outcome which 

is fair between the parties. But an important aspect of fairness 

is that like cases should be treated alike. So, perforce, if there is 

to be an acceptable degree of consistency of decision from one 

case to the next, the courts must themselves articulate, if only 

in the broadest fashion, what are the applicable if unspoken 

principles guiding the court's approach. 

 

7. This is not to usurp the legislative function. Rather, it is to 

perform a necessary judicial function in the absence of 

parliamentary guidance. As Lord Cooke of Thorndon said in 
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White v White [2001] 1 AC 596, 615, there is no reason to 

suppose that in prescribing relevant considerations the 

legislature had any intention of excluding the development of 

general judicial practice. 

 

8. For many years one principle applied by the courts was to 

have regard to the reasonable requirements of the claimant, 

usually the wife, and treat this as determinative of the extent of 

the claimant's award. Fairness lay in enabling the wife to 

continue to live in the fashion to which she had become 

accustomed. The glass ceiling thus put in place was shattered 

by the decision of your Lordships' House in the White case. 

This has accentuated the need for some further judicial 

enunciation of general principle. 

 

9. The starting point is surely not controversial. In the search 

for a fair outcome it is pertinent to have in mind that fairness 

generates obligations as well as rights. The financial provision 

made on divorce by one party for the other, still typically the 

wife, is not in the nature of largesse. It is not a case of "taking 

away" from one party and "giving" to the other property 

which belongs" to the former. The claimant is not a supplicant. 

Each party to a marriage is entitled to a fair share of the 

available property. The search is always for what are the 

requirements of fairness in the particular case. 

 

10. What then, in principle, are these requirements? The 

statute provides that first consideration shall be given to the 

welfare of the children of the marriage. In the present context 

nothing further need be said about this primary consideration. 

Beyond this several elements, or strands, are readily 

discernible. The first is financial needs. This is one of the 

matters listed in section 25(2), in paragraph (b): "the financial 

needs, obligations and responsibilities which each of the parties 

to the marriage has or is likely to have in the foreseeable 

future." 

 

11. This element of fairness reflects the fact that to a greater or 

lesser extent every relationship of marriage gives rise to a 

relationship of interdependence. The parties share the roles of 

money-earner, home-maker and child-carer. Mutual 

dependence begets mutual obligations of support. When the 

marriage ends fairness requires that the assets of the parties 

should be divided primarily so as to make provision for the 

parties' housing and financial needs, taking into account a 

wide range of matters such as the parties' ages, their future 



18 
 

earning capacity, the family's standard of living, and any 

disability of either party. Most of these needs will have been 

generated by the marriage, but not all of them. Needs arising 

from age or disability are instances of the latter. 

 

12. In most cases the search for fairness largely begins and 

ends at this stage. In most cases the available assets are 

insufficient to provide adequately for the needs of two homes. 

The court seeks to stretch modest finite resources so far as 

possible to meet the parties' needs. Especially where children 

are involved it may be necessary to augment the available 

assets by having recourse to the future earnings of the money-

earner, by way of an order for periodical payments. 

 

13. Another strand, recognised more explicitly now than 

formerly, is compensation. This is aimed at redress-ing any 

significant prospective economic disparity between the parties 

arising from the way they conducted their marriage. For 

instance, the parties may have arranged their affairs in a way 

which has greatly advantaged the husband in terms of his 

earning capacity but left the wife severely handicapped so far 

as her own earning capacity is concerned. Then the wife suffers 

a double loss: a diminution in her earning capacity and the loss 

of a share in her husband's enhanced income. This is often the 

case. Although less marked than in the past, women may still 

suffer a disproportionate financial loss on the breakdown of a 

marriage because of their traditional role as home-maker and 

child-carer. 

 

14. When this is so, fairness requires that this feature should be 

taken into account by the court when exercising its statutory 

powers. The Court of Appeal decision in SRJ v DWJ 

(Financial Provision) [1999] 2 FLR 176, 182, is an example 

where this was recognised expressly. 

 

15. Compensation and financial needs often overlap in 

practice, so double-counting has to be avoided. But they are 

distinct concepts, and they are far from coterminous. A 

claimant wife may be able to earn her own living but she may 

still be entitled to a measure of compensation. 

 

16. A third strand is sharing. This "equal sharing" principle 

derives from the basic concept of equality permeating a 

marriage as understood today. Marriage, it is often said, is a 

partnership of equals. In 1992 Lord Keith of Kinkel approved 

Lord Emslie's observation that "husband and wife are now for 
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all practical purposes equal partners in marriage": R v R 

[1992] 1 AC 599, 617. This is now recognised widely, if not 

universally. The parties commit themselves to sharing their 

lives. They live and work together. When their partnership 

ends each is entitled to an equal share of the assets of the 

partnership, unless there is a good reason to the contrary. 

Fairness requires no less. But I emphasise the qualifying 

phrase: "unless there is good reason to the contrary". The 

yardstick of equality is to be applied as an aid, not a rule. 

 

17. This principle is applicable as much to short marriages as 

to long marriages: see Foster v Foster [2003] 2 FLR 299, 305, 

para 19 per Hale LJ. A short marriage is no less a partnership 

of equals than a long marriage. The difference is that a short 

marriage has been less enduring. In the nature of things this 

will affect the quantum of the financial fruits of the 

partnership. 

 

18. A different approach was suggested in GW v RW 

(Financial Provision: Departure from Equality) [2003] 2 FLR 

108, 121-122. There the court accepted the proposition that 

entitlement to an equal division must reflect not only the 

parties' respective contributions "but also an accrual over 

time": p 122, para 40. It would be "fundamentally unfair" that 

a party who has made domestic contributions during a 

marriage of 12 years should be awarded the same proportion 

of the assets as a party who has made the domestic 

contributions for more than 20 years: para 43. In M v M 

(Financial Relief: Substantial Earning Capacity) [2004] 2 FLR 

236, 252, para 55(7), this point was regarded as "well made". 

 

19. I am unable to agree with this approach. This approach 

would mean that on the breakdown of a short marriage the 

money-earner would have a head start over the home-maker 

and child-carer. To confine the White approach to the "fruits 

of a long marital partnership" would be to re-introduce 

precisely the sort of discrimination the White case [2001] 1 AC 

596 was intended to negate. 

 

20. For the same reason the courts should be exceedingly slow 

to introduce, or reintroduce, a distinction between "family" 

assets and "business or investment" assets. In all cases the 

nature and source of the parties' property are matters to be 

taken into account when determining the requirements of 

fairness. The decision of Munby J in P v P (Inherited Property) 

[2005] 1 FLR 576 regarding a family farm is an instance. But 
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"business and investment" assets can be the financial fruits of 

a marriage partnership as much as "family" assets. The equal 

sharing principle applies to the former as well as the latter. 

The rationale underlying the sharing principle is as much 

applicable to "business and investment" assets as to "family" 

assets.” 

 

36. This must not mean that a court simply divides assets equally between the parties. The 

trial judge is still obliged to address his mind to the factors in section 29 of the MCA.  In 

doing so he seeks to make an order that is fair and just. That is what courts do.  

 

37. The trial judge ex facie considered all those factors. She expressly referred to them in 

paragraph 42 of her judgment. She determined that fairness in all the circumstances was 

an equal division of assets of the parties to a marriage that lasted 21 plus years in which 

the husband and wife treated themselves as partners.  In paragraph 49 of her judgment the 

judge said: 

 

“49. Although I have listed the matrimonial assets, I 

understand that I am not to take each asset and divvy it up to 

the Husband and Wife. Instead, I must look as (sic) the assets 

as a whole and decide how they ought to be divided. I am 

satisfied that this is a proper case in which the yardstick of 

equality should apply. The parties organized their marriage as 

a partnership of equals. It is rare for a spouse to hand over full 

control of a sum of $5 million in cash to the other spouse. The 

Husband did that without hesitation. He must have considered 

the Wife as his full partner. Furthermore, the Wife contributed 

to the growth of the matrimonial assets in keeping with her 

talents. His contribution is no more significant that hers. To 

treat the Husband’s contribution as more significant that (sic) 

the Wife’s would be to introduction (sic) discrimination into 

the marriage, and that is no longer permitted under our law.” 

 

38. We can find no reason to overturn that finding by the judge.  In the circumstances the 

ground that the judge erred in law when she failed to find that there were special 

circumstances which required the court to depart from equality is rejected. 

 

39. In concluding this judgment, we must point out that this is an appellate and not a trial 

court. It may well be that members of this court or a different judge hearing the 

application may have exercised their powers differently that the judge in this case. 

However, our role is limited to determining whether the trial judge made an error of law 

or that no reasonable judge could in all the circumstances make the decision that the trial 

judge has made. We have varied the trial judge’s judgment to the extent that we have 

included “the disputed assets”. The judge did not make any findings on those assets. She 

simply said that she found it impossible to make a determination on them. To that extent 

we considered ourselves at liberty to make a finding on the evidence which the judge 
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declined to do. Save for that we did not think that we were at liberty to interfere with the 

judge’s Ruling. 

 

40. The appeal is allowed to that extent. 

 

41. We will hear the parties on the issue of costs.  
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     The Honourable Sir Michael Barnett, JA (Actg.) 
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