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Criminal appeal – Extension of time application - Armed robbery – Attempted armed robbery – 

Section 66 of the Evidence Act – Whether “all reasonable steps” have been taken to locate a 

witness - Lucas direction – Failure to adequately and sufficiently put the defence’s case to the 

jury – Whether the judge erred by not ordering the Crown to disclose the Record of Interview 

and Statement of a suspect turned witness 

On 12 May 2012 the intended appellant and two others, EK and CD, were traveling along Key 

West St when a group of boys began to approach them. They encountered a male, Heuton Lloyd, 

in a red Honda and, according to the intended appellant’s record of interview, EK instructed the 

man to exit the vehicle but he did not. EK pulled out a firearm and shot Lloyd. EK attempted to 

start the vehicle but was unsuccessful and they ran away. Following a police investigation, the 

intended appellant and EK were charged with the murder, armed robbery and attempted armed 

robbery of Lloyd. CD gave a statement to the police in terms similar to the intended appellant.  

At the trial the Crown relied on two records of interview with the intended appellant, a 

confession statement made by him and the statement of CD, which was admitted into evidence 

pursuant to section 66 of the Evidence Act. Following a voir dire CD’s statement was admitted 
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on the ground that he could not be found after all reasonable steps had been taken to find him 

and the admission of his statement would be the primary subject of attack on appeal. The 

intended appellant also submits that a Lucas Direction was required, that his case was not 

adequately and sufficiently put before the jury and that the judge erred by failing to make an 

order for the disclosure of CD’s Record of Interview and Statement.  

Held: application for an extension of time dismissed. Convictions and sentences affirmed.  

Whether “all reasonable steps” have been taken to find a witness is very much fact sensitive. 

Indeed, there are two criteria which must be met on a section 66 application: 1) whether “all 

reasonable steps” had been taken to find the witness and he could not be found; and 2) whether 

the statement ought to be admitted “in the interests of justice. 

In each individual case the judge must evaluate the evidence of which they must be satisfied 

beyond reasonable doubt that “all reasonable steps” have been taken to locate the witness and 

that given the particular circumstances of the witness e.g. his last known address, relatives, 

workplace (if any) contemporaneous connections and contacts he cannot be located. It is 

important to warn prosecutors and trial judges that section 66 applications should not be 

permitted to become the norm and should not be lightly granted.  

Regarding the intended appellant’s submission that a Lucas Direction was required, the mere fact 

that during the course of a trial including a summation by the judge a reference is made to the 

fact that an accused may be lying does not in itself require what has been called “a Lucas 

Direction”. In this case the Crown did not rely on any lies told by the intended appellant to prove 

its case. The evidence which was relied on was made clear throughout the summation. There was 

nothing in the trial judge’s directions to the jury that suggested that the prosecution was relying 

on the lies of the intended appellant to prove its case. In this Court’s judgment there was nothing 

in the judge’s summation which warranted a Lucas direction. There was nothing to suggest that 

the Crown was relying on the lie told by the intended appellant relative to the giving of a false 

name nor relative to his alibi to prove his guilt. 

The intended appellant further complained that his defence was not adequately and sufficiently 

placed before the jury. The case for the intended appellant was a denial of knowledge or 

involvement in any of the offences. However, a review of the transcripts reveals that the intended 

appellant’s defence was clearly put before the jury.  

With respect to the intended appellant’s challenge that the judge erred by not ordering disclosure 

of CD’s Record of Interview and Statement, the Court is of the view that the trial judge fell in 

error when she refused to make an order simply on the ground that “disclosure was at end”. The 

judge did not rule that disclosure was unnecessary or the disclosure sought was irrelevant. The 

judge simply said that it was at end. It cannot be at end if the disclosure was necessary to ensure 

a fair trial. However, it is clear from the authorities that not every breach of the obligation to 

disclose will result in a trial being unfair and the Court is satisfied that the intended appellant 
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was not hampered in any way with the preparation of his defence by the failure to obtain the 

documents sought. 

 

Aritis v R; Flowers v R [2014] 1 BHS J No 119 applied 

Barry Wizzard v The Queen JM 2001 CA 15 mentioned 

Brian Ramkin and Carl McHargh SCCA 72 & 73/2004 mentioned 

Carlington Tate v R (2013) JM CA Crim 16 mentioned 

Durante Davis v R SCCrApp. No. 299 of 2016 mentioned  

Grant v R [2006] UKPC2 considered 

Julian Revello Stuart v R SCCrApp. Nos. 223 of 2016 and 267 of 2016 applied 

Kevaughn Bethel v R SCCrApp. No. 265 of 2016 applied 

R v Adams (2008) 1 Crim App Rep 35 considered 

R v O’Neal Smith SCCA 113/2003 mentioned 

 

 

 

 

J U D G M E N T 

 

 

Judgment delivered by the Honourable Sir Michael Barnett, JA: 

 

1. This is an appeal by the intended appellant against his convictions for armed robbery and 

attempted armed robbery. The intended appellant together with Errol Knowles was charged 

with the murder, armed robbery and attempted armed robbery of Hueton Lloyd. After a trial 

before a judge and jury he was convicted of the armed robbery and attempted armed robbery 

but the jury was unable to reach a verdict on the murder charge. 

 

2. The critical evidence led by the prosecution against the intended appellant was the evidence 

contained in two Records of Interview with the intended appellant as well as in a confession 

statement made by him. In addition, the prosecution relied upon a statement of Carlos 

Darville (“Darville”) which was read at the trial following a successful application under 

section 66 of the Evidence Act. Darville did not appear at the trial to give evidence and his 

evidence was not tested by cross examination.  

 

3. It is the admission of the evidence of Darville that would be the primary subject of attack by 

the intended appellant on appeal. 

 

4. Because of their importance I set out the Records of Interview, the Confession Statement of 

the intended appellant and the witness statement of Darville in their entirety. 

 

5. First Record of Interview of the intended appellant: 
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"Question No. 1: Do you understand the caution I have just 

read to you and your right to have present a parent, legal 

guardian and to seek private communication with this person 

or a legal representative at your parent's expense. 

 

Answer to Question No. 1: Yes, I understand and my mother 

Sherreck Forbes is here with me. 

 

Question 2: Do you know of a street called Key West Street? 

 

Answer: Yes, sir. 

 

Question 3: It's my information that you normally hang 

through Key West Street with a group of males. What do you 

have to say about that? 

 

Answer 3: I don't hang out. I only go through this (sic) and hail 

them.  

 

Question 4: It's my information that you on Saturday, 12th of 

May, 2012, sometime around 1:40 a.m., being concerned with 

others while in the area of Key West Street, armed with a 

handgun did (sic) intentionally cause injuries to one Hueton 

Lloyd, resulting in his death. What do you have to say about 

that? 

 

Answer 4: Yes, sir. 

 

Question 5: Do you wish to give a written statement under 

caution reference to this matter? 

 

Answer 5: Yes, sir. 

 

Question 6: Do you wish to read and sign your answers?  

 

Answer 6: Yes, sir." 

 

6. Second Record of Interview of the intended appellant: 

 

"Question No. 1: Do you understand the caution I have just 

read to you and your right to have present a parent guardian 

and to have present an attorney at the expense of that parent 

or guardian? 

 

Answer No. 1: Yes, sir. 
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Question No. 2: Is there a parent or guardian you wish to have 

present during this interview? 

 

Answer No. 2: Yes, my mother is here sitting next to me. 

 

Question No. 3: Do you wish to have a lawyer present at 

expense of your mother? 

 

Answer No. 3: No, sir. 

 

Question No. 4: It is my information that you on Saturday 12th 

of May, 2012, in the area of Key West street was present when 

a male known as Errol Knowles alias Lil' Yankee, armed with 

a handgun, shot another male known as Hueton Lloyd, 

resulting in his death. What do you have to say about this? 

 

Answer No. 4: Yes, sir. 

 

Question No. 5: On Tuesday 14th August, 2012, while at the 

Central Detective Unit it is my information that you gave 

officers certain information that suggested you are the person 

responsible for the shooting death of Hueton Lloyd. What do 

you have to say about that? 

 

Answer No. 5: Yes, sir. 

 

Question No. 6: Why did you give officers this information as 

to you being responsible for the death of Hueton Lloyd? 

 

Answer No. 6: Cause I scared of Errol.  

 

Question No. 7: Do you wish to give a statement reference to 

the events of this incident? 

 

Answer No. 7: Yes, sir." 

 

7. Confession Statement of the intended appellant: 

 

"I Rashad McPhee wish to make a statement. I 

want someone to write down what I say. I have been told 

that I need not say anything unless I wish to do so, and 

that whatever I say may be given in evidence. 

 

We were coming from by the Village Pub because some boys 

was running us when we reach across the corner we end up 

bucking this guy in one red Honda. Then my cousin Errol 
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approach him and tell him come out the car. Then the guy 

didn't want to come out the car. Errol approach him with a 

gun. Then the guy came out the car and he reached for his 

waist and my cousin shoot him. The guy run from the car down 

the road and Errol run behind him and shoot him.  

 

I only know the gun was black and he shoot the guy like five 

times.  

 

Then me and Errol gone by the guy car. Errol gone in the car 

trying to start it, but it ain't start and I never gone in the car. 

When the car didn't start we broke off running, me C.J. and 

Errol split up when we were running C.J. was standing by the 

corner piece when the shooting happened and I was the closer 

one to Errol.  

 

Couple days after the shooting Errol tell me don't tell no one 

else he gonna kill me.  

 

I have read the above statement. I have been told that I can 

correct, alter or add anything I wish. This statement is true. I 

have made it of my own free will." 

 

8. Witness statement of Darville: 

 

“I live with my mother, sister and brother in Central Nassau. 

We have been living there from last year. I know most of the 

people by face, on first name and some by nickname. I met 

some people since I moved there. Started hanging with them. 

In May, me, Rashad and Errol was by Larry's Pub hanging 

out. A gang of boys from the north side of Key West Street 

came over by the club where we was and they gone over to 

Chad. Look like they wanted to start something and I wasn't 

into that. So, I say, let's push out. We start walking south on 

Key West Street to go home. When we get by the church on 

Key West Street, a red car pulled up to a house. A woman 

jumped out and gone inside. Errol say let's take this car. We 

was crossing the road the same time, I say no, bey, I'ne into 

that. And he say this getting cut. When he say that, I know he 

was going to do something. When he get up on the car Chad 

open the passenger door and Errol jumped in the seat. He hold 

the gun on the man and he start telling the man to come out the 

car. Come out the car. The man hit something under the 

steering wheel and the car shut down. The man open the car 

door and he run down Key West Street heading south. Errol 

run behind him and he start shooting the gun at him. The man 
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fell by one car and I start to move towards the shortcut, so I 

could get to my house on Palm Beach Street. When I look back, 

Errol was in the car driver seat and Chad was standing outside 

the car looking at him. I run home and stayed up. I can hear 

the police cars on Key West Street. The next day I hear people 

talking about how the man get kill on Key West Street. That is 

when I know the man was dead. I see Errol that same day he 

keep st[a]ring at me, so I ask him what happened. He say how 

you mean, what this look like a game. He was looking for 

problems so I walk off. I see Chad like two days later, but we 

ain't talk about what happened. The woman who went in the 

house I knew that she lived there because I had seen her there 

before. I know Chad from last year, he used to be by my cousin 

Wayne who we call Rummy, like last year summer. I get to 

know Errol from last year October when he used to be by 

Chad house. Errol is of dark complexion thick built 5 feet 7 in 

height. At the time this shooting his hair was low, he had a 

tattoo on his right arm. Carlo[s] Darville then wrote his name. 

His mother Sherice Mackey wrote her name.” 

 

9. Before dealing with the grounds of appeal, it is necessary to deal with the application to 

adduce fresh evidence. 

 

10. The intended appellant wishes to adduce evidence that Darville appears to have a history of 

being a police informant and had, in a previous trial, given an inconsistent statement in 

relation to a co-accused. This ‘fresh evidence’ is sought to support the claim that the evidence 

of Darville was unreliable and therefore affected the safety of the conviction and fairness of 

the trial. 

 

11. The application was never formally made but we would not have acceded to it in any event.  

 

12. The evidence sought was available before the trial of this matter and even if it had been 

adduced we have no doubt that for the reasons set out it this judgement that information 

would not have affected the verdict of the jury. 

 

13. I now proceed consider the prospects of success of the grounds of appeal. 

 

The learned judge erred in law and in fact when she allowed the statement of Carlos 

Darville to be admitted via section 66 of the Evidence Act 

 

14. Section 66 provides: 

 

“66. (1) Subject to section 67 a statement in a document shall 

be admissible in any criminal proceedings as evidence of any 

fact stated therein of which direct oral evidence would be 

admissible if — 
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(a) the document is or forms part of a record compiled 

by a person acting under a duty from information 

supplied by a person (whether acting under a duty or 

not) who had, or may reasonably be supposed to have 

had, personal knowledge of the matters dealt with in 

that information; and 

 

(b) any condition relating to the person who supplied 

the information which is specified in subsection (2) is 

satisfied. 

 

(2) The conditions mentioned in paragraph (b) of subsection 

(1) are — 

 

(a) that the person who supplied the information — 

 

(i) is dead or by reason of his bodily or mental 

condition unfit to attend as a witness, 

 

(ii) is outside The Bahamas and it is not 

reasonably practicable to secure his attendance, 

or 

 

(iii) cannot reasonably be expected (having 

regard to the time which has elapsed since he 

supplied or acquired the information and to all 

the circumstances) to have any recollection of the 

matters dealt with in that information; 

 

(b) that all reasonable steps have been taken to identify 

the person who supplied the information but that he 

cannot be identified; and 

 

(c) that, the identity of the person who supplied the 

information being known, all reasonable steps have 

been taken to find him, but that he cannot be found. 

 

... 

 

(4) Where —  

 

(a) a document setting out the evidence which a person 

could be expected to give as a witness has been prepared 

for the purpose of any pending or contemplated 

criminal proceedings; and  
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(b) the document falls within subsection (1),  

 

a statement contained in it shall not be given in evidence by 

virtue of this section without the leave of the court, and the 

court shall not give leave unless it is of the opinion that the 

statement ought to be admitted in the interests of justice 

having regard —  

 

(i) to the circumstances in which leave is sought and in 

particular to the contents of the statement, and  

 

(ii) to any likelihood that the accused will be prejudiced 

by its admission in the absence of the person who 

supplied the information on which it is based.” 

[Emphasis added] 

 

15. The statement of Carlos Darville was admitted on the ground that he could not be found after 

all reasonable steps had been taken to find him. 

 

16. The intended appellant argues that the trial judge misdirected herself in law when she found 

that prosecution had taken all reasonable steps to find Darville. In particular counsel for the 

intended appellant argued that the steps taken by the prosecution did not meet the 

requirements of section 66 (2) (c) for the following reasons which are set out verbatim: 

 

“(1) Reasonable steps not taken, Officer Patrick Knowles’ 

evidence was that he started looking for Carlos Darville on 7th 

January 2016 and trial commenced on the 18th January, 2016. 

This offence for which the Appellant is charged occurred on 

the 12 May, 2012 and therefor the trial date would have been 

known to the prosecution. Reasonable steps would have 

required that the prosecution look for the witness sooner and 

not during the final hour. Further the police were aware of 

where he lived he had given testimony in a number of matters 

and they only waited a week and few days to look for him. 

 

(2) Officer Patrick Knowles said he spoke to an anonymous 

man and to a Ms. Joseph. Office Knowles’ information is vague 

in regards to who these persons are.  Prior to cross 

examination by Defence counsel and time given by the court, 

the Prosecution nor Officer Knowles sought Mr. Darville’s 

parents etc. or family member. Carlos Darville was a juvenile 

in 2012 at the time he became a witness. We submit that it 

would have been reasonable to speak to his parents or family 

members. 
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(3) Further Officer Knowles prior to the request by the Judge 

admitted he didn’t check the criminal registry in relation to 

Carlos Darville bail, since he had ankle monitor.” 

 

17. Whether “all reasonable steps” have been taken to find a witness is very much fact sensitive. 

In her ruling permitting that statement to be admitted the trial judge said: 

 

“The Crown applies for the unsworn witness statement of 

Carlos Darville to be read into evidence pursuant to Section 

66(2)(c) of the Evidence Act on the ground that all reasonable 

steps had been taken to find the witness, but he cannot be 

found. His testimony is crucial to the prosecution's case in that 

the witness alleges that he was present with the two defendants 

when the deceased Hueton Lloyd was shot and killed. Section 

66 of the Evidence Act spelled out in this written ruling that I 

have, that I will at some point in time and on that, counsel, so I 

need not go into it. Ms. Barnett read it for the record 

yesterday. In order to meet the requirements of 66(2)(c) the 

Crown relies on the evidence of Sergeant Knowles, an acting 

Inspector Harris. They are attached to the liaison section of the 

Office of the Attorney-General as well as Woman Police Officer 

Marion Gray attached to the Central Police Station. 

 

For present purposes I need not go into what Sergeant 

Knowles or Inspector Hanna or Officer Miriam Gray stated to 

the court. I don't think that their evidence is challenged as 

being untruthful or anything so we accept it. That these 

officers made, in my opinion, comprehensive searches in order 

to bring this witness to court. And basically that was the 

evidence adduced by the Crown.  

 

The Crown relies on the case of Carlington Tate v R [2013] 

JMCA Criminal 16. Barry Wizard v R Privy Council Appeal 

Number 106 of 2005; as well as Steven Grant v R, Privy 

Council Case Number 30 of 2005, to substantiate their 

submissions.  

 

Ms. Barnett presented to the court her skeleton submissions 

and again she was correct to identify two issues that the court 

need consider whether “all reasonable steps” have been taken; 

and the second one is the provision of Section 66(4) which 

requires that the Court shall not give leave unless it is of the 

opinion that the statement ought to be admitted in the interest 

of justice.  

 

So, briefly, I'll deal with these two thresholds as I see them.  
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In order for a witness statement to be admitted into evidence 

under Section 66(2)(c) of the Evidence Act, the court ought to 

be satisfied that all reasonable steps were taken to locate the 

witness and he could not be found. This is a question of fact. 

So, the issue which confronts this Court is whether all 

reasonable steps had been taken to find the witness and he 

cannot be found. I would say for the record that this issue is 

narrow because all that Ms. Timothy is seeking is for 

additional searches to be made to locate the mother. And Mr. 

Cargill adopts that and questions the legitimacy of the exhibit 

which was handed in court, which purports to be from the 

Magistrate Court.  
 

So, first of all let me deal with what constitutes all reasonable 

steps? This was addressed extensively by the Jamaican Court 

of Appeal in the case of Carlington Tate v R, I just gave the 

citation. The judgment in that court appears to water-down or 

tone down or temper the apparent rigid requirements of what 

constitutes "all reasonable steps" laid down by a differently 

constituted Court of Appeal of Jamaica in R v Barry Wizard, 

SCCA number 14 of 2000. At paragraph 30, in the Carlington 

Tate judgment Justice of Appeal Herbert, had this to say and I 

quote: "The case of Barry Wizard should not however be taken 

as laying down what ought to be done in order to constitute 

reasonable steps." In R v O'Neil Smith, SCCA number 113 of 

2003 in a judgment delivered on the 20th of December, 2004, 

the issue of all reasonable steps was again addressed. At the 

trial the prosecution successfully applied to have the deposition 

of a witness Ms. McDonald admitted into evidence under the 

provisions of Section 31(d) subsection D of the Evidence Act of 

Jamaica. A father in evidence told the court that his daughter 

ran away from his home -- sorry from the home in which she 

resided for over 20 years. He said at one stage she was living in 

St. Catherine's, but he did not know exactly where. She visited 

him occasionally at the time of the trial he did not know 

whether or not she was in Jamaica. But she telephoned him to 

say that she was not interested in the case and that she was 

then living in England and did not intend to return to Jamaica. 

When asked if he wanted the police to locate his daughter he 

said, and I quote: "I could not say yes, I don't want her to be 

found. She said she's not interested." Unquote. And then the 

judge went on to use Constable Roderick Brown assume the 

role of the investigating Officer gave evidence of his address 

the efforts to locate Ms. McDonald. He said he visited her last 

known address on several occasions, but did not locate her 
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there. On one occasion he spoke to the sister of the witness, but 

failed to get any assistance from her as to Ms. McDonald's 

whereabouts. He also spoke to Ms. McDonald's father, but had 

no success. He was not able to get an address or telephone 

number for her. Because of the information he received he had 

no reason to believe that it was necessary to place an 

advertisement, so in that case no advertisement was placed. Or 

that Ms. McDonald was in hospital or in prison. At page 11 

Justice of Appeal Smith went onto say: “As to whether all 

reasonable steps have been taken must be assessed on the 

particular circumstances of each case. We do not agree with 

Mr. Equiano but in the circumstances of this case it was 

reasonable to expect that the police should have checked the 

hospital and prison and place advertisement in the newspaper. 

You see this case or the facts of this case differs substantially 

from the facts of the case at the bar”. Another case that was 

sited was Brian Ramkin and Hargh v R Number 72 and 73 of 

2004. Panton JA as he then was at paragraph 18(A) of the 

judgment which was delivered on the 28th of July, 2005, 

approve the statement of Justice Appeal Smith at page 11 of 

the judgment in R v O'Neil Smith and he went on to add, this 

part is important: "The taking of all reasonable steps does not 

mean that every hospital lock up in the country should be 

checked. What it means is that checks should be made at places 

with which the witness has a contemporary connection and 

contact made with known relatives or friends with whom he 

would have been reasonably expected to be in touch."  

 

First of all, one observation that I make is that Section 31(d)(d) 

of the Evidence Act of Jamaica is similar to Section 66(2)(c) of 

the Evidence Act in The Bahamas. So the learning from the 

court of Jamaica is persuasive authority to this court. The 

meaning of the word "all reasonable steps" must mean "all 

steps that are reasonable in serving a witness".  

 

I now refer to Section 63 of the Criminal Procedure Code of 

the Bahamas. And it deals with service of -- I am only reading 

63 it begins at 62 and for your own edification you may wish to 

read all the way to section 65. But Section 63 of the Criminal 

Procedure Code of The Bahamas states: 

 

 "Subject to the provision of Section 64 of this code, every 

summon should be serve upon a person to whom it is directed 

by a peace Officer by delivering it to him personally or if he 

cannot be found by leaving it with some adult inmate at his last 

or most used usually place of abode or with his employer."  
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So that's what the law of The Bahamas speaks to. So this 

notion that the prosecution must go and search every nook and 

cranny in The Bahamas is ill-conceived.  

 

Guidance can also be found in the English case of R v Adams 

(2008) 1 Crim App Rep 35. If any one of the lawyers need a 

copy I have here in my bundle cases dealing with Section 66 I 

can make that available to you. Whilst the one the English Act 

is not identical to the Bahamian provision it does speak to 

whether such steps as reasonably practicable taken to find him. 

What happened in this case a few days before the trial, the 

prosecution attempted to contact one of their main witness. 

They called the telephone number that he had given them a 

few times and that was the extent of their communications. Of 

course, an answering machine came on and the court held that 

that could not amount to all reasonable steps or the provisions 

of the English Act. I'll give you a copy. I'll ask Mr. Higgs to 

make a copy for you so you can look at it in your own good 

time.  

 

But that case is also relevant as I said. The Act in it speaks to 

reasonable practicability. So, a little varying from the 

Bahamian Act, but I've just read to you the provisions as to 

how do you effect service in The Bahamas. Leaving it at his 

address, last known address? Or let me just go over that again. 

“Every summons should be served upon a person to whom it is 

directed by a peace Officer by delivering it to him personally 

or if he cannot be located by leaving it with some adult inmate 

at his last or most usual place of abode, or with his employer."  

Yesterday as I heard arguments I did draw reference to what 

transpires in court sitting in its civil jurisdiction, but we now 

have Section 63 will speak to the criminal jurisdiction and 

which is more applicable in this case. So, when I look at the 

facts of this particular case I think that the prosecution has 

gone beyond what the Act contemplates. As I already said as I 

understand the law it is not mandated that the Crown should 

search every corner in the Bahamas to bring Mr. Darville to 

this court.   

 

Now, I deal with the interest of justice point. I already briefly 

made mention to Section 64(4) of the Evidence Act. It would be 

wise that the court shall not grant leave the statement in the 

interest of justice. Interest of justice does not operate in favour 

of one party. Interest of justice must balance that scale. It must 

operate across the board for prosecution and for the defence. 
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When one looks at the Privy Council case of Steven Brown 

particularly paragraph 23, it states at that same paragraph: 

"It is generally desirable to provide the jury with all admissible 

evidence bearing on the important and difficult matters they 

have to decide."  

 

And I believe that the evidence of Carlos Darville as Ms. 

Barnett submitted to the court yesterday, he says that he was 

present and he witnessed the shooting of Hueton Lloyd. So, it’s 

also important for his evidence to be put before the jury. We 

also heard learned counsel for defendant McPhee questioning 

Officer Braynen about -- I think it was Braynen on this issue. 

And the jury themselves asking if they could have a copy of 

Carlos Darville's witness statement, but it's not a matter for 

the jury to determine at the end of the day, its still for the court 

to make that determination. I am not going to go too much into 

the written submission handed over to the court by Ms. 

Barnett. I only incorporate that just for brevity and not go into 

too much detail adopt them in my determination of this issue.  

 

The standard of proof that the court needs in determining this 

issue is proof "beyond reasonable doubt." The case of Nyron 

Smith v R Privy Council Number 102 of 2006 delivered on the 

23rd of June, 2008, paragraph 21 is authority for this 

proposition. So the court in determining this issue must be 

satisfied beyond reasonable doubt. At paragraph 22 of that 

same judgment, Lord Griffith sets out the limits of the court 

general discretion to refuse to submit a statement propounded 

on similar to our section. 

 

And let me read just for completeness.  

 

"Their Lordships are satisfied that the discretion of a judge to 

ensure a fair trial includes the power to exclude admission of 

deposition. However, it is power that should be exercised with 

great restraint. The mere fact that the deponent will not be 

available for cross-examination is obviously insufficient ground 

for excluding the deposition for that is a common feature in the 

admission of all depositions which has been contemplated and 

accepted by the legislature when it gave satisfactory sanctions 

to admission of evidence. If the courts are ready to exclude the 

deposition in that case it was of a deceased witness it may well 

place the lives of witnesses at risk, particularly in a case where 

only one witness has been courageous enough to give evidence 

against the accused or only one witness has had the 

opportunity to identify the accused. It will of course be 
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necessary in every case to warn the jury that they have not had 

the benefit of hearing the evidence of the deponent tested in 

cross-examination and to take that into consideration when 

considering how far they can safely rely on the evidence in the 

deposition. No doubt, in many cases it will be appropriate for a 

judge to develop this warning by pointing out particular 

features of the evidence in the deposition which conflicts with 

other evidence and which could have been explored in cross-

examination: but no rules can usefully be laid down to control 

the detail to which a judge should descend in the individual 

case."  

 

I read that, only to highlight that each case must be considered 

on its own technical facts and circumstances. I go on further to 

state that the contents of the witness statements which Carlos 

Darville gave to the police if the contents are true, obviously, 

they have strongly probative of the two defendants being 

present and involved. I note that the Crown has charged the 

two defendants under the provisions or inserted the 

terminology being concerned together. In conclusion, I state 

that I am satisfied beyond reasonable doubt that on the 

evidence given by the witnesses for the prosecution in this voir 

dire that they have done more than what is really required in 

order to bring this witness Carlos Darville here. Consequently, 

I will allow the application for the witness statement of this 

witness to be read into evidence. As I've said I have not gone 

into evidence of these three police officers. It's not challenged. I 

accept that they have done what they indicated to this court 

that they did. 

 

So, I will permit the Crown to read into evidence the witness 

statement of Carlo Darville” [Emphasis added] 

 

18. Regrettably, this Ruling did not analyze the evidence lead by the Crown as to the steps taken 

to find Darville to satisfy the factual predicate in section 66(2)(c) that “all reasonable steps 

had been taken” to locate the witness but he could not be found. 

 

19. As appears from the transcript during the voir dire the Crown had initially sought to rely on 

the evidence of Sgt. Patrick Knowles of the Court Liaison Section of the Office of the 

Attorney General and Inspector Glen Hanna of the Court Liaison Section of the Royal 

Bahamas Police Force who had each testified as to the negative results of the individual 

efforts they had each made to locate the witness at his last known address, the prison, the 

hospital and the Registrar General’s Department. Sgt. Knowles also indicated that the witness 

had at one time been wearing an ankle bracelet which had been removed. During cross-

examination of Sgt. Knowles by Miss. Timothy, however, it was established that if a witness 
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was on conditional bail, the Supreme Court Criminal Registry might have information about 

the grant of bail to the witness and whether there were sureties. 

 

20. Following the respective submissions and Defence counsel’s suggestion that the fact that the 

witness was no longer wearing an ankle bracelet did not necessarily mean that he was no 

longer subject to bail conditions as a variation order might well have been made, the matter 

was stood down. The transcript reveals that Counsel for McPhee, Mr. Cargill, also informed 

the court that Darville had recently testified in another matter which had been heard in 2015 

before her. 

 

21. The judge appears to have placed the burden of finding the witness on the intended appellant. 

She initially suggested that: “if any of them, [the appellants] know his [the witness] 

“whereabouts we would be happy to have….” 
 

22. Miss Timothy on behalf of one of the accused protested about this suggestion from the judge 

and identified what was for her at least, one nagging issue in the following terms: 

 

“MS. TIMOTHY: How is it you are asking for our assistance, 

again? I heard what Miss. Barnett said and I support them, 

but it’s just one nagging issue with regards to whether he’s on 

bail or not.” 

 

23. The Court suggested that checks be made at the Supreme Court Criminal Registry and Mr. 

Cargill suggested that the Crown should check the police AS/400 system. The judge then 

stood the matter down stating as follows: 

 

“THE COURT: Can we go and check and try to conduct a 

search in the Supreme Court Registry whether he’s in there. 

I’ll stand it down for that because that’s your concern.” 

 

24. Approximately 1 hour 49 minutes later, the court reconvened and evidence was taken from 

Woman Police Constable Marion Gray who gave evidence as to what her searches of the 

AS/400 system had revealed. Officer Gray advised that Carlos Darville had a pending matter 

before Magistrate’s Court #10 for shop breaking and that he had not appeared on 1 December 

2015 and an arrest warrant had been issued. Following Officer Gray’s evidence, the judge 

was still not satisfied and asked the Crown to do some more regarding the suretor. This is 

apparent from the following exchange: 

 

“THE COURT: She hasn’t done enough. If you’re on bail then 

there must be suretors also. I have (sic) satisfied that all 

reasonable steps have been taken before I move on. This 

witness was in this court not so long ago. When was that case 

heard?... 

 

MS. BARNETT: He was able to be located. He was wearing a 

device at that time, my Lady. 
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THE COURT: I still want the Crown to do some more as to the 

suretor. I’m now beginning to think that he can be brought to 

court. Unless I see a warrant from the magistrate, that indeed 

a warrant is out, he could make himself unavailable for the 

warrant to be served. I need to see more of that before I grant 

you this application. 

 

25. Based on the above the learned judge clearly had her doubts as to whether the witness could 

not be located. At that stage the intended appellant’s co-accused Errol Knowles provided 

information that the witness could be found through a Benson Pierre of Wilson Tract, who 

might know his whereabouts. This line of inquiry was resisted by Crown prosecutor, Mr. 

Eucal Bonaby, on the basis that Wilson Tract was a “big area”. Errol Knowles also provided 

information that the witness lived with his mother, Sherise Mackey, who worked at Atlantis 

as a cleaner and the bus used to pick her up.  

 

26. The judge once again, asked Defence counsel, Ms. Timothy to make some inquiries. She 

stated:  

 

“THE COURT: Ms. Timothy, if you, yourself could make some 

inquiries. I could imagine there’s Atlantis Human Resources 

Section, now. You want him here so would all of us want him.” 

[Emphasis added] 

 

27. Ms. Timothy agreed and the judge stated: 

 

“THE COURT: So I’m going to ask all parties to make some 

more inquiries about him and I’ll decide if I’m eventually 

satisfied. The test is beyond a reasonable doubt that he cannot 

be located. We would proceed at 2:15pm. I’ll rise and return 

for bail.” [Emphasis added] 

 

28. The court recessed at 12:55 pm and reconvened 1 hour and 52 minutes later at 2:47pm. On 

the resumption, Sgt. Patrick Knowles was recalled. He indicated that he had visited the 

Magistrate’s Court relative to Carlos Darville’s bail conditions. He said that he had obtained 

information about the name of the suretor, Mr. Don Percentie who, on being contacted, said 

he did not know his whereabouts but that he hangs out at Potter’s Cay and possibly on the 

vessel “SeaBreeze”. Sgt. Knowles further indicated that he had also searched the AS/400 

system and had observed that the arrest warrant which had issued out of Magistrate’s Court # 

10 for the witness on 1 December 2015 had been cancelled and the pending case adjourned 

for later, specifically, 14 March 2016.  

 

29. Sgt. Knowles told the court that Carlos Darville had made a report to the police and given his 

address as Fowler Street. The date of Darville’s complaint was not stated. He said he had 

made some inquiries in the Fowler Street area just before returning to court and was informed 

that the witness no longer resided there anymore. 
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30. Under cross-examination by attorney, Ian Cargill, Sgt. Knowles stated that after speaking to 

the suretor, he had contacted Carlos Darville’s father who had indicated that he had no direct 

contact for his son. Sgt. Knowles also produced a copy of the bail bond for Carlos Darville 

which indicated that no reporting conditions had been attached but that he was to be 

electronically monitored. 

 

31. Under cross-examination by Ms. Timothy, Sgt. Knowles confirmed that he had no 

information to show that bail had been varied and further, that no efforts and no contact was 

given to him with regards to the witness’ mother. 

 

32. In further submissions made following the additional testimony of Sgt. Knowles, Counsel for 

Errol Knowles submitted that the time given was very short for them to really try to locate 

the witness. She submitted that the additional evidence about the cancellation of the warrant 

of arrest coupled with the fact that Carlos Darville had surrendered to his matter in 

Magistrate’s Court #10 suggested that he was not evading the police. She suggested that with 

more time being devoted to it, there might be success in locating the witness. She suggested 

that efforts ought to be made for the remainder of the day to contact the mother, Sherise 

Mackey. 

 

33. In response Ms. Barnett, after recapping the negative results in locating the witness which 

Sgt. Knowles had given, submitted that the prosecution as well as Defence counsel, Ms. 

Timothy had made unsuccessful efforts to contact Sherise Mackey through Atlantis. She 

suggested that if the court required, Sgt. Knowles could come back to the witness box and 

speak about the unsuccessful efforts to contact the mother. She submitted that in the 

circumstances, there were no further steps to be taken in regards to finding Carlos Darville Jr. 

 

34. The judge considered the matter overnight and gave her Ruling as extracted above. 

 

35. In our judgment the judge correctly identified what she said were two thresholds for her 

determination on the application as: 

 

i. For purposes of section 66(2)(c), whether “all reasonable 

steps” had been taken to find the witness and he could not be 

found; and 

 

ii. Having regard to section 66(4), whether the statement ought 

to be admitted “in the interests of justice”.  

 

36. As to the meaning of “all reasonable steps”, the learned judge sought assistance from dicta 

from the Jamaican Court of Appeal in Carlington Tate v R JM 2013 CA 35, Barry Wizzard 

v The Queen JM 2001 CA 15, R v O’Neal Smith SCCA 113/2003 and Brian Ramkin and 

Carl McHargh SCCA 72 & 73/2004 in relation to section 31(d)(d) of the Jamaican Evidence 

Act which corresponds to section 66(2)(c) of our Evidence Act. She followed the guidance of 

the Jamaican Court of Appeal which approved the following statement of Smith JA in 

O’Neal Smith: 
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“The taking of all reasonable steps does not mean that every 

lock-up in the country should be checked. What it means is 

that checks should be made at places with which the witness 

had contemporary connection and contact made with the 

relatives or friends with whom he would have been reasonably 

expected to be in touch.” 

 

37. After satisfying herself that the corresponding section of the Jamaican and Bahamian sections 

were similar, the learned judge found that the learning from the Jamaican Court of Appeal is 

persuasive authority on the issue.  

 

38. However, notwithstanding the authorities and somewhat inexplicably, at page 601 lines 18-20 

she made the following finding of law in relation to the meaning of “all reasonable steps” in 

section 66(2)(c): 

 

“The meaning of the words “all reasonable steps” must mean 

“all steps that are reasonable in serving a witness.” 

 

39. She then adverted to section 63 of the Criminal Procedure Code (“CPC”) regulating the 

service of summonses before declaring at page 602 lines 1-32 and 603 lines 1-11 as follows: 

 

“So that’s what the law of the Bahamas speak (sic) to. Should 

(sic) this notion that the prosecution must go and search every 

nook and cranny in the Bahamas is ill-conceived. Guidance can 

also be found in the English case of R v. Adams [2008] 1 

Criminal App. Rep. at page 35….” 

 

“So, when I look at the facts of this particular case I think that 

the prosecution has gone beyond what the Act contemplates. As 

I already said, as I understand the law it is not mandated that 

the Crown should search every corner in the Bahamas to bring 

Mr. Darville to this court.” 

 

40. The trial judge appears to have based her view of the facts on her understanding firstly, that 

“all reasonable steps” must mean “all steps that are reasonable in serving a witness” and 

secondly, that in her view, based on the evidence before her, the Crown has gone beyond 

what the Act contemplates. 

 

41. With respect, this cannot be correct.  

 

42. In the first place nothing in the authorities the learned judge relied on limited the expression 

“all reasonable steps” in this way.  

 

43. Secondly, nothing in section 66(2)(c) speaks to the service of a summons.  
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44. While the provision undoubtedly covers the service of a summons in the manner 

contemplated in section 63 of the CPC, it cannot be so limited. The obligation in section 

66(2)(c) of the Evidence Act is to locate the witness, not to serve him. If the judge’s view of 

the requirements of the section 66(2)(c) were correct, all the Crown would have had to do to 

locate him would have been to leave the Summons with an adult inmate at his last or most 

used place of abode at 113 Palm Beach Street. Sgt. Knowles’ evidence, however, was that 

based on his inquiries, the witness no longer resided at that address. This fact alone clearly 

forced the Crown to make all the other efforts to locate him which all three witnesses 

outlined to the court in their sworn evidence.  

 

45. The judge, however, did not appear to ever analyze the evidence of the efforts to locate the 

witness which the witnesses had given. Indeed, she expressly said she had not gone into the 

evidence of the three Crown witnesses as it had not been challenged. It appears that having 

taken the view that taking all reasonable steps” in section 66(2)(c) must mean “all steps that 

are reasonable in serving a witness” and further, that it was no part of the prosecution’s duty 

to search for the witness in every nook and cranny in The Bahamas, the judge failed to 

properly evaluate the evidence which was before her and simply took the view that “the 

prosecution [had] gone beyond what the Act contemplates.”  

 

46. Notwithstanding the numerous references to relevant authorities, this was plainly wrong. 

 

47. The judge was aware that the first question for her determination was a fact sensitive matter 

but yet took the view, erroneously so, that taking “all reasonable steps” in section 66(2)(c) 

must mean “all steps that are reasonable in serving a witness” and that on her understanding 

of the law, it was not mandated that the Crown should search every corner of The Bahamas to 

bring the witness to this court and the Crown had gone beyond what the Act contemplates.  

 

48. Although the judge did consider the section 66(4) “interests of justice” point, the judge could 

not properly proceed to consider that issue given her erroneous approach to the factual pre-

condition in section 66(2)(c). [See Durante Davis v R SCCrApp. No. 299 of 2016] 

 

49. In the circumstances, this ground should succeed.  

 

50. It is important to warn prosecutors and trial judges that section 66 applications should not be 

permitted to become the norm and should not be lightly granted.  

 

51. Although mindful of the cautionary note of Lord Griffiths we also remind those involved in 

criminal prosecutions and criminal trials that: 

 

“The evidence of a witness given orally in person in court, on 

oath or affirmation, so that he may be cross-examined and his 

demeanour under interrogation evaluated by the tribunal of 

fact, has always been regarded as the best evidence, and should 

continue to be so regarded. Any departure from that practice 

must be justified”. See Grant v R [2006] UKPC 2 at para 14. 
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52. Greater effort and resources should be placed to ascertain the location of witnesses for trial. I 

do not propose to repeat the warning in R v Adams (2008) 1 Crim App Rep 35. I do however 

repeat what this court said in Kevaughn Bethel v R SCCrApp. No. 265 of 2016. 

 

“There is also a need for the authorities to use available 

technology to locate witnesses and to expand the range of their 

searches” 

 

53. In each individual case the judge must evaluate the evidence which must satisfy the judge 

beyond reasonable doubt that “all reasonable steps” have been taken to locate the witness and 

that (given the particular circumstances of the witness e.g. his last known address, relatives, 

workplace (if any) contemporaneous connections and contacts) he cannot be located.  

 

The learned judge erred in law and in fact when she failed to give a Lucas direction 

 

54. The intended appellant submitted that the Lucas Direction was required in this case as 

reference was made to lies told by the intended appellant to police upon arrest, namely lying 

about his name and that the intended appellant gave an alibi that he was home at the time of 

the offence.  

 

55. The mere fact that during the course of a trial including a summation by the judge a reference 

is made to the fact that an accused may be lying does not in itself require what has been 

called “a Lucas Direction”. 

 

56. I repeat what I said in Julian Revello Stuart v R SCCrApp. Nos. 223 of 2016 and 267 of 

2016. 

 

“15. In Devron Patterson v R SCCrApp. No. 213 of 2014 this 

Court (differently constituted) cited with approval the 

statement of Kennedy, LJ in R v Burge and Pegg (1996) Cr 

App Rep 163: 

 

As there seems to be at the moment a tendency in one 

appeal after another to assert that there has been no 

direction, or an inadequate direction, as to lies, it may 

be helpful if we conclude by summarising the 

circumstances in which, in our judgment, a Lucas 

direction is usually required. There are four such 

circumstances but they may overlap: 

 

1. Where the defence relies on an alibi. 

2. Where the judge considers it desirable or 

necessary to suggest that the jury should look 

for support or corroboration of one piece of 

evidence from other evidence in the case, and 
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amongst that other evidence draws attention to 

lies told, or allegedly told, by the defendant. 

 

3. Where the prosecution seek to show that 

something said, either in or out of the court, in 

relation to a separate and distinct issue was a 

lie, and to rely on that lie as evidence of guilt in 

relation to the charge which is sought to be 

proved. 

 

4. Where although the prosecution have not 

adopted the approach to which we have just 

referred, the judge reasonably envisages that 

there is a real danger that the jury may do so."  

 

16. The circumstances where a Lucas (R v Lucas [1981 QB 

720) direction should be given were also set out in the decision 

of the Court of Appeal of Jamaica in R v Vassell (Courtney) 

(2001) 62 WIR 258. In that case the court after reviewing the 

cases said: 

 

‘These cases establish that the underpinning for the 

requirement of the Lucas direction is a dependence by 

the Crown for proof of its case, on the lies told by the 

defendant. In our judgment, the direction would not be 

required where the lies are only relied upon by the 

Crown merely to attack the credibility of the 

defendant.’” 

 

57. In this case the Crown did not rely on any lies told by the intended appellant to prove its case. 

The evidence which was relied on was made clear throughout the summation. There was 

nothing in the trial judge’s directions to the jury that suggested that the prosecution was 

relying on the lies of the intended appellant to prove its case. For example, in her direction 

the trial judge said:  

 

“Rashad McPhee says that he knows nothing about this 

murder or any of the offences for which he is charged. Also 

when he was asked by you Members of the Jury where was he 

between 12:00 midnight and 3:00 am on the 12
th

 of May, 2012, 

he said that he was home. So in effect he is also raising alibi. 

Since they were both at their respective homes as they asserted, 

then they could not have been at the scene of the crime when it 

was committed and that is what alibi means. Simply speaking, 

that if you were home you could not have been at the scene of 

the crime because you cannot be two places at the same time. 
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As the Prosecution has the burden of proving the guilt of each 

defendant the defendants do not have to prove that they were 

elsewhere. On the contrary the prosecution has to disprove 

their alibi, and attempts to do so by relying one, on the 

evidence of Carlo Darville, and two, on their own respective 

confessions”. [Emphasis added] 
 

58. The trial judge also stated: 

 

“Having given you all of the ingredients of all of the three 

offences which you have to consider, I will say to you that still 

return to the mind boggling question of who killed Hueton 

Lloyd, because the two defendants are saying it’s not them. 

They are innocent. They are the wrong men seated there in the 

dock. You must send them home, because they were home at 

the time that this alleged or these alleged offences were 

committed. 

 

So to prove their case that these defendants were involved in 

the murder, armed robbery, and attempted armed robbery of 

Hueton Lloyd, the Prosecution relies on direct evidence. “ 

[Emphasis added] 
 

59. And later she said: 

 

 “So, in this case here the Prosecution says to you that they 

have direct evidence”. [Emphasis added] 

 
60. And further: 

 

“You heard learned Prosecutor Ms. Barnett when she 

addressed you, speak about the octopus and spilling out ink to 

mirky the waters, so that you don't see the real thing. Because 

they are saying that we have direct evidence of Carlos Darville, 

we have the defendants' confessions and we invite you to rely 

on these bits of evidence to find that these two defendants are 

guilty of all of the offences for which they are charged.” 

[Emphasis added] 
 

61. And then: 

 

 “So, the case for the Prosecution, in a nutshell, depends largely 

on the evidence of Carlos Darville, Shekira Booth and the 

confession statement allegedly made by these defendants. The 

Prosecution invites you to find that neither defendant should 

be believed when they testified in this witness stand, as the 



  

24 
 

defendant McPhee himself gave a wrong name to the police. 

You heard when Officer Moss was testifying, he said that he 

asked the defendant Rashad McPhee for his name and he gave 

him the name Mico Thurston. 

 
What the Prosecution is inviting you to find is that innocent 

decent citizens of this Commonwealth will not mislead the 

police if the police asks them for your name. So these are 

matters for you, Members of the Jury, if the police come up to 

you, what the Crown is saying, simple things as asking for your 

name, if you are going to mislead the police then the 

Prosecution is alleging that something is wrong, You cannot be 

believed at all. But the Prosecution asks you to consider the 

witness statement of Carlos Darville and to see where it is 

corroborated in a large way by the statement that these 

defendants gave to the police”.  [Emphasis added] 

 
62. In my judgment, there was nothing in the judge’s summation which warranted a Lucas 

direction. There was nothing to suggest that the Crown was relying on the lie told by the 

intended appellant relative to the giving of a false name nor relative to his alibi to prove his 

guilt. 

 

63. The negative inference to be drawn went to attack the credibility of the intended appellant 

and no reliance was place upon it as proof of guilt.  
 

64. The trial judge gave directions in the following terms: 
 

“As I said, both defendants said that they were at their 

respective homes and they know nothing about the murder of 

Hueton Lloyd. As I said they raised what, in law, is called the 

defence of alibi. So let me give you a more comprehensive 

direction on what this means. Both defendants say they were 

not at the scene of the crime when it was committed. As the 

Prosecution has to prove their respective guilt, so that you're 

sure of it, they do not have to prove that they were elsewhere at 

the time. On the contrary, the Prosecution has to disprove their 

alibi and the Prosecution submits that they have done so, as 

they relied on the direct evidence of Carlos Darville, Sheira 

Booth and the confessions of Errol Knowles and Rashad 

McPhee. Even if you conclude that the alibi was false, that does 

not by itself entitle you to convict the defendants. It is a matter 

which you may take into account, but you should bear in mind 

that an alibi is sometimes invented to bolster a genuine 

defence”. 

 
65. The trial Judge went on to say that, 
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“Now after considering all of the evidence, if you accept their 

alibi then you will have to free them, because if they were at 

home they could not be at the crime scene. If you reject their 

respective alibi, you do not have to automatically convict the 

defendants, because you cannot convict either of them on the 

weaknesses of their case, but rather on the strength of the 

Prosecution’s case. So what do you do if you reject their alibi? 

You fall back on the Prosecution's case, because I told you that 

the burden of proving the guilt of these two young men reside 

with the Prosecution. If you are not sure of the Prosecution's 

case, that is of the defendants’ guilt, then you must acquit 

them. Having considered the evidence in its entirety if you find 

that the Prosecution has satisfied you to the extent that you feel 

sure of the guilt of the defendants, then you are duty-bound to 

return verdicts of guilty of murder, armed robbery and 

attempted armed robbery. That is if all of the ingredients that 

make up these respective offences have been proved to the 

extent that you feel sure”. 
  

66. In my judgment these directions were quite satisfactory and this ground must also fail.  
 

The learned judge erred in law and in fact when she made suggestions that bolstered the 

case for the prosecution and belittled the case of the defence 

 

67. The intended appellant complains of the following statements made by the trial judge: 

 

“So, you heard the name CJ and CJ is not a defendant before 

this court, so you can't convict somebody who is not before the 

Court. But he is a Prosecution witness. And there is nothing 

inherently wrong with the Prosecution choosing to use even 

someone who may have something to do with the crime, to use 

that … (sic)” 

 

And  

“And the lack of finger print evidence or firearm or gun 

powder residue does not make a case imperfect. And you must 

decide the case on the evidence that is before you, not on what 

evidence there should be.” 

  

68. I must confess that I see no basis whatsoever in this complaint and this ground must also fail. 
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That the learned Judge failed to adequately and sufficiently put the Defence case to the 

jury 

 

69. The intended appellant asserts that the trial judge failed to adequately put the defence’s case 

to the jury, specifically as it relates to the statement of Darville and the concoction of the 

intended appellant’s statement by the police, who admitted his statements was contradictory. 

 

70. This ground was not spelt out by the intended appellant and it is not apparent from the 

submissions what the gravamen of this complaint is. 

 

71. The trial judge gave the warning on how to treat the evidence of a witness whose statement 

was read into evidence and the limitations of such a statement. She specifically gave 

directions in relation to the weight if any to be attached, the fact that the jury would not have 

had the benefit of seeing the demeanour of the witness, the fact that the statement was not 

made or verified under oath and the inability to be cross examined. With respect to Darville’s 

statement the judge said:  

 

“…you will agree with me there is a good bit of conflicting 

evidence from what Carlos Darville told you to what is 

contained in the records of interview of the two defendants and 

what is said to you in the sworn testimony.”   

 
72. With respect to Darville, the judge continued: 

 

“As you look at the evidence his name is being mentioned, and 

so I believe that it is incumbent on me to give you a direction 

on accomplice. The rule is that where an accomplice gives 

evidence for the Prosecution it is the duty of the judge to warn 

you that although you may convict on his evidence, it is 

dangerous to do so, unless it is corroborated. The need for 

corroboration is important because an accomplice, may have 

some purpose of his own discertain (sic). He may be a 

Prosecution witness. So it is very important that you treat CJ's 

...witness statement with utmost care. Regard the evidence with 

caution and look to see where it can be supported or 

corroborated. As I said he did not appear before you to be 

cross-examined. And again we do not know how he would have 

withstood the rigors of cross-examination, but it appears that 

he is an accomplice and so you treat his evidence with utmost 

care and caution, bearing in mind that there may be all kind of 

reasons for accomplices to tell lies and to implicate other 

persons. And so for this reason it is dangerous for any jury to 

act on this kind of evidence alone, unless it is corroborated in 

some material way”. 
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73. The trial judge also brought to the attention of the jury both statements of the intended 

appellant and the intended appellant’s explanation for them. The judge went further to 

explain to the jury that the intended appellant's mother was not present when he was taken on 

the mobile inquiry. 

 

74. The judge explained that as the intended appellant was a juvenile, a parent or guardian should 

be there at all times and so the jury would have to take that into account when deciding 

whether the intended appellant was oppressed, when he reconstructed the alleged crime scene 

to the police.  

 

75. The requirement for the voluntariness of a confession was explained to the jury. It was 

explained that the case for the defence was that the confession was obtained by oppression 

and that the intended appellant said that the police forced him to implicate his co-accused and 

in return they promised the intended appellant’s release. 

 

76. The case for the intended appellant was a denial of knowledge or involvement in any of the 

offences. His case was that the information contained in his Records of Interview, Statement 

under caution and the video of inquiries were obtained by oppression and coercion. This was 

all put to the jury with the following direction 

 

 “I already told you about those confessions, so you will have to 

decide whether they were obtained by oppression. If you find 

that they are obtained by oppressive means you must disregard 

them, even if you find that this was or may have been true”.  

 
77. And later: 

 

“In the case of Rashad McPhee he said that he was coerced. He 

was forced to give confessions implicating himself as well as the 

co-accused and the police promised him that if he implicated 

Knowles, Errol Knowles he will be released. And that is how he 

made the second statement on the 16
th

 August, 2012. 
 

78. I have no doubt that the case for the intended appellant was fairly put to the jury and in my 

judgment there is no merit in this ground. It also must fail. 
 

The learned judge misdirected in law in deciding that she could not order the Crown to 

disclose the record of interview and statement of the key prosecution witness Carlos 

Darville, a suspect turned into a witness 

 

79. In my view there is some merit in this complaint.  

 

80. During the trial counsel for the intended appellant requested that the court orders that the 

Record of Interview and Statement of Carlos Darville, when he was a suspect in the same 

matter, be produced. The Judge refused the request saying: 
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“…well this court has ended all disclosure okay. It’s on the 

record. All disclosures came to an end because you had 

Darville’s statement” 

 

81. And later: 

 

“Mr. Cargill, disclosure comes to an end. If the Crown wishes 

to disclose it to you of their own freewill they could. But I’m 

not going to make an order”   

 

82. In my judgment the trial judge fell in error when she refused to make an order simply on the 

ground that “disclosure was at end”. 

 

83. The judge did not rule that disclosure was unnecessary or the disclosure sought was 

irrelevant. The judge simply said that it was at end. It cannot be at end if the disclosure was 

necessary to ensure a fair trial. 

 

84. However, as this Court said in Aritis v R; Flowers v R [2014] 1 BHS J No 119: 
 

“19. Before examining the effect of the Crown's failure to 

disclose the results we must look at the legal position with 

respect to disclosure. In Ferguson v Attorney General (1999) 57 

WIR the Court of Appeal of Trinidad and Tobago considered 

the position. De la Bastide CJ (as he then was) in delivering the 

judgment of the Court said at pages 421-422:- 

 

‘Fairness therefore, which is said to be the key to the 

rules of disclosure, would seem to require that material 

which the prosecution is under a duty to disclose should 

be disclosed in indictable cases at or before the 

preliminary inquiry (providing of course that it is 

available to the prosecution at that time). Even if it 

means breaking new ground, I would hold that that 

represents the common law position. Breach of that 

duty, however, does not automatically entitle an accused 

person to a remedy, whether by way of having a 

conviction quashed or under s.14 of the Constitution. In 

order to justify the granting of such relief the person 

complaining must prove that he has suffered prejudice. 

This he may do either by showing that, but for the non-

disclosure, he would not have been committed at all or 

that he would have been committed for a bailable 

instead of a non-bailable offence, typically 

manslaughter instead of murder, or that the failure to 

disclose at that early stage impaired in some significant 



  

29 
 

way his chances of an acquittal at a subsequent trial at 

which he was convicted.’” [Emphasis added] 

 

85. The learned Chief Justice continued: 

 

"Applying these principles to the facts of the present case, it 

seems to me that the prosecution was in breach of its common 

law duty of disclosure in failing to disclose all four statements 

to the defence at the preliminary inquiry. For the reasons, 

however, which I have already fully explained I consider that if 

they had been disclosed at that time, such disclosure would not 

have affected the outcome of the inquiry. In other words, there 

was no real prospect that armed with those statements, the 

defence could have avoided the making of the committal order 

which the magistrate made that is for trial on the charge of 

murder. Accordingly, I hold that the appellant suffered no 

prejudice in the instant case and is not entitled to any remedy." 

 

20  In the course of the judgment the learned Chief Justice 

referred to a passage from the judgment of Sopinka J in 

Stinchombe v R (1991) 35CR at 3371 a case from the Canadian 

jurisdiction where the accused rights to disclosure are 

interpreted liberally. The learned judge said:- 

 

‘What are the legal consequences flowing from the 

failure to disclose? In my opinion when a Court of 

Appeal is called upon to review a failure to disclose, it 

must consider whether such failure impaired the right 

to make full answer and defence. This in turn depends 

on the nature of the information withheld and whether 

it might have affected the outcome.’"   

 

86. It is clear from the authorities that not every breach of the obligation to disclose will result in 

a trial being unfair. 

 

87. I am satisfied that the intended appellant was not hampered in any way with the preparation 

of his defence by the failure to obtain the documents sought. As the trial judge said the 

intended appellant had in his possession for years information that disclosed Darville's 

involvement.  

 

88. The absence of the Record of Interview, Statement and recording of Darville did not 

prejudice the intended appellant in any way. I agree with counsel for the Crown that while 

the contents of those items are not known, the warning given by the trial judge as to how to 

treat the evidence of an accomplice and the dangers of relying on such a witness mitigate any 

prejudice the intended appellant might have suffered by the absence of the information of the 

earlier Statement and Record of Interview.  
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89. The prosecution’s case did not rest simply on the statement by Darville. It also relied on the 

confession given in the Records of Interview and Statement under caution. It will be recalled 

that the intended appellant’s mother was present during the interviews. There is also the 

video recording of the intended appellant taking the police officers on inquiries. 

 

90. This ground is insufficient to set aside the conviction. 

 

The conviction is unsafe and unsatisfactory for reasons no reasonable tribunal, properly 

directed on the law and seized of the facts, could have come to the conclusion to convict 

AND that the learned judge erred in law and in fact when she failed to give a more robust 

direction in relation to the accomplice witness Carlos Darville 

 

91. Under these grounds the intended appellant argues that the trial judge ought to have drawn to 

the attention of the jury all matters that may justify the accomplice evidence as tainted. He 

argues that the fact that Darville was not charged and had been giving evidence in numerous 

trials as a prosecution witness should have been indicated. 

 

92. The intended appellant argued that Darville as the prosecution key witness could fall in the 

category of prison informant as well and the surrounding circumstances may justify that he 

may have serving his own interest when his evidence was given. 

 

93. I again set out the directions that the trial judge gave to the jury as regard Darville and his 

evidence and the care that the jury must take into account when considering his evidence.  

She said: 

 

“As you look at the evidence his name is being mentioned, and 

so I believe that it is incumbent on me to give you a direction 

on accomplice. The rule is that where an accomplice gives 

evidence for the Prosecution it is the duty of the judge to warn 

you that although you may convict on his evidence, it is 

dangerous to do so, unless it is corroborated. The need for 

corroboration is important because an accomplice, may have 

some purpose of his own disertain (sic). He may be a 

Prosecution witness. So it is very important that you treat CJ's 

...witness statement with utmost care. Regard the evidence with 

caution and look to see where it can be supported 

corroborated. As I said he did not appear before you to be 

cross-examined. And again we do not know how he would have 

with stood the rigors of cross-examination, but it appears that 

he is an accomplice and so you treat his evidence with utmost 

care and caution, bearing in mind that there may be all kind of 

reasons for accomplices to tell lies and to implicate other 

persons. And so for this reason it is dangerous for any jury to 

act on this kind of evidence alone, unless it is corroborated in 

some material way” 
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94. In my judgment the complaint about the robustness of the judge’s direction cannot succeed. 

 

95. In my judgment, notwithstanding that there were two grounds of appeal that had merit, the 

challenge to the conviction as being unsafe cannot succeed. 

 

96. The judge’s decision to admit the Records of Interview and confession was not challenged in 

this appeal. Once the confession evidence was accepted by the jury as having not been 

obtained by oppressive conduct, the guilty verdict was inevitable. This was inevitable even if 

Darville’s statement had not been admitted under section 66. 

 

97. For these reasons this appeal has no reasonable prospects of success and I would dismiss the 

application for an extension of time within which to appeal.  I would affirm the convictions 

and sentences. 

 

 

 

     ________________________________________________ 

     The Honourable Sir Michael Barnett, JA 

 

98. I agree.  

 

 

     ________________________________________________ 

     The Honourable Mr. Justice Isaacs, JA 

 

 

99. I also agree.  

 

     ________________________________________________ 

     The Honourable Madam Justice Crane-Scott, JA 


