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Criminal appeal – Manslaughter – Application for an extension of time – Prospects of success – 

Fingerprint evidence – Confession of co-accused – Section 20(1) of the Evidence Act 

On 23 December 2009 Tamar Morley was sitting in his truck in the parking lot of Super Value, 

Golden Gates when a man, alleged to be the appellant, armed with a handgun, entered the truck 

with the intention of robbing Morley who was shot during the struggle. Morley later succumbed 

to his injuries.  

The appellant and another, Y, were charged with the offences of murder and armed robbery. The 

Crown’s case was that Morley was killed by the appellant in the commission of the armed 

robbery and that he and Y, who had driven the appellant to the scene, were acting in concert.  

Following a trial before a judge and jury the appellant and Y were acquitted of murder, but they 

were both convicted of manslaughter and the appellant was sentenced to 20 years and 6 months, 

having regard to the time he spent on remand awaiting trial. The appellant was found not guilty 

of armed robbery. He made an application to extend the time within which to appeal his 
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conviction to this Court. The respondent opposed the application on the sole ground that the 

appellant’s appeal had little to no prospect of success.  

Held: Application for leave to appeal out of time granted. Appeal allowed; conviction quashed, 

sentence set aside and no retrial ordered.  

On an application for an extension of time the factors to be considered are the length of delay; 

the reason for the delay; the prospects of success and the prejudice, if any, to the respondent. 

Having regard to the appellant’s prospects of success on appeal the application for an extension 

of time was granted.  

The evidence in relation to the appellant was the discovery of a single fingerprint on the 

passenger side of the vehicle in which the deceased was shot and killed. On appeal Counsel for 

the appellant’s attack was two pronged: 1) she challenged the fingerprint evidence; and 2) the 

use of Y’s statement to support the Crown’s case against the appellant. Regarding the fingerprint 

evidence, Counsel submitted that it was probative of nothing as there was no evidence adduced 

to give a time frame for when it may have been placed there nor was there evidence led of the 

identities of the other four fingerprints found. Indeed, there were four our other fingerprints 

found on the vehicle which were never identified as belong to particular persons. Further, the 

evidence revealed that finger marks could be lifted from a surface up to three years after they had 

been placed there. That fact combined with the presence of the other unidentifiable fingerprints 

ought to have caused the Judge to stop the trial and direct the jury to acquit the appellant. 

Section 20(1) of the Evidence Act imposes a statutory limitation as to the use which may be 

made of an accused’s confession. Indeed, any confession given which implicates a co-accused 

may only be considered as evidence against the maker unless the co-accused had somehow 

aligned himself with the statement during the trial and accepted the truth contained therein. The 

appellant did not accept Y’s confession as representing the truth. The Judge when considering 

the no case to answer submission – and subsequently the jury in considering their verdict – must 

have been influenced by those references to the appellant’s conduct in Y’s confession to arrive at 

his decision. 

Attorney-General v Omar Chisholm MCCrApp. No. 303 of 2014 applied 

Campbell v HM Advocate [2008] HCJAC 50 applied 

Culpepper v The State [2000] All ER (D) 2477 considered 

Donna Vasyli v R SCCrApp. No. 255 of 2015 mentioned 

DPP v Selena Varlack [2008] UKPC 56 considered 

Farquharson v The Queen [1973] A.C 786 considered 

Kelvin Persad v The State of Trinidad and Tobago [2007] UKPC 51 considered 

McDonald (James Scott) v HM Advocate [2010] HCJAC 95 considered 

Questions of Law Reserved on Acquittal (No. 2 of 1993) (1993) 61 SASR 1, 5 considered 

R v Galbraith [1981] 1 WLR 1039 applied 

R v Hayter [2005] 2 All ER 209 considered 

R v Hickey (30 July 1997, unreported) (the Carl Bridgewater case) mentioned 
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R v Rhodes (1959) 44 Cr App R 23 mentioned 

R v Spinks [1982] 1 All ER 587 mentioned 

Rashid Farrington v R SCCrApp. No. 3 of 2016 considered 

The State v Khan (2012) 80 WIR 407 mentioned 

The State v Mitchell (1984) 39 WIR 185 applied 

 

 

 

REASONS FOR DECISION 

 

______________________________________________________________________________ 

 

Delivered by the Honourable Mr. Justice Isaacs, JA: 

1. The appellant was convicted of manslaughter on 15 February 2016 and sentenced 

subsequently to 22 years’ imprisonment. Having regard to the 1 year and 6 months he 

previously spent awaiting trial his sentence was reduced to 20 years and 6 months’ 

imprisonment. His Criminal Form 1 was received by the Department of Corrections on 13 

March 2017 hence it may be inferred it was received by the Court thereafter. This meant his 

appeal was late; and he needed leave to extend the time within which to appeal. 

 

2. He made the requisite application for leave to extend the time within which to appeal.  

During the hearing of the application on 12 December 2018, the respondent indicated that 

their sole objection to the application rested on the contention that the appellant’s appeal had 

little to no prospect of success.  

 

3. The prospect of success of an appeal is one of the four factors identified by the authorities 

that a court must consider when deciding to grant leave to appeal out of time. The other three 

being: length of delay; the reason for the delay; and prejudice, if any, to the respondent. (See, 

for example, Attorney-General v Omar Chisholm MCCrApp. No. 303 of 2014).  Having 

heard the submissions of Counsel, we formed the view that the appellant’s appeal stood a 

good chance of success. Hence, we granted him leave to appeal; and ultimately allowed his 

appeal. 

Brief Facts 

4. On 23 December 2009, Mr. Tamar Morley (“Rasta”) was sitting in his truck in the parking 

lot of Super Value located in the Golden Gates Shopping Centre, waiting on his wife when a 

man alleged to be the appellant, armed with a handgun, entered the cab of the truck with the 

intention of robbing Rasta. There was a struggle during the course of which Rasta was shot. 

He later succumbed to his injuries.  
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5. The appellant was charged along with Valentino Yustare (“Valentino”) with the offences of 

murder and armed robbery. The prosecution’s case at trial was that Rasta was shot and killed 

by the appellant in the commission of the armed robbery; and he acted in concert with 

Valentino, who had driven him to the scene. 

 

6. The trial commenced on 16 March 2015, before Mr. Justice Bernard Turner (“the Judge”); 

and on 15 February 2016, the jury acquitted the appellant and Valentino of murder but were 

unanimous in convicting them of manslaughter. On 12 April 2016, the appellant was 

sentenced to 20 years and 6 months’ imprisonment, having regard to the time spent on 

remand awaiting trial.  

 

7. He appealed his conviction on the following grounds: 

“a. That the decision of the Learned judge was erroneous in 

point of law in that the learned Judge erred in law when he 

found inter alia that an essential element of the Crown’s case 

was present, that is to say that the Appellant caused the death 

of Tamar Morley and that the Appellant being armed with an 

offensive instrument to wit a firearm robbed Tamar Morley. 

b. That a material irregularity occurred in the trial, in that, 

i. The learned judge failed to adequately and 

sufficiently put the case of the defence to the jury. 

ii. the learned judge mischaracterized the evidence: 

(a) In directing the jury, the learned trial judge 

erred in law, when he referred the jury to 

statement of the co accused Yustare, and did not 

clarify for the jury, the evidence was the viva 

voce evidence in the trial. In that regard the 

judge misdirected the jury on a major piece of 

evidence and contravened the appellant’s right 

to a fair trial. 

(b) in directing the jury, the learned judge failed 

in warning the jury, either sufficiently or at all 

that mere presence at the scene of a crime is 

insufficient to support a conviction on the bases 

of murder or armed robbery; 



5 
 

(c) in directing the jury, failed to point out and to 

warn the jury, either sufficiently or adequately 

how the jury was to deal with weaknesses, 

inconsistencies and discrepancies and its affect 

(sic) on a prosecution’s evidence; 

(d) in directing the jury made statements that 

belittle or denigrate the defence case 

c. The conviction is unsafe and unsatisfactory for reasons that 

no reasonable tribunal, properly directed on the law and seized 

of the facts, could have come to the conclusion to convict. 

d. The learned judge erred when he did not give a good 

character direction  in reference to propensity of the appellant 

to commit the offence. 

e. That the learned judge erred in law and in fact when the 

court wrongly applied the case of Loban v R and admitted the 

Record of Interview and Statement of the Co-accused. 

f. That the learned judge erred when he applied Loban v R and 

admitted the  Appellant’s co-accused record of interview 

statement, when both the appellant and his co-accused 

objected to it being admitted and the co-accused did not rely 

on it. 

(e) The learned judge erred when he allowed the prosecution to 

cross examine the Appellant based on the contents of the co-

accused statement. 

(f) Further that the Learned Judge erred in law and fact when 

he failed to direct jury that joint enterprise had not been 

established.” 

8. We were satisfied that the appeal should be allowed on ground (a) because the only evidence 

admissible against the appellant and upon which the convictions could properly be founded 

was the fingerprint evidence; and that evidence at its highest could only show, if accepted by 

the jury, that the appellant had at some indeterminate point in time come into contact with 

Rasta’s truck. Thus, we focused in the main on ground one. 

 

Ground a - That the decision of the Learned judge was erroneous in point of law in that the 

learned Judge erred in law when he found inter alia that an essential element of the 
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Crown’s case was present, that is to say that the Appellant caused the death of Tamar 

Morley and that the Appellant being armed with an offensive instrument to wit a firearm 

robbed Tamar Morley. 

 

9. The appellant complained that the Judge erred when he determined that he had a case to 

answer. In his ruling on the no case to answer submission, the Judge said, inter alia, at 

paragraph 7: 

“7. In respect of Kesner Lexidor, the evidence in relation to 

him was of the discovery of a single fingerprint on the 

passenger side of the vehicle in which the deceased was shot 

and killed. His statement to the police was that (sic) was at a 

bar with his co-accused but that he did not know, or see, the 

deceased or a truck (the deceased having been shot in a white 

truck). He stated that he left the bar with his co-accused and 

that they went to a club. He denied going to any parking lot 

with his co-accused and robbing or shooting anyone. As 

indicated earlier, the eye-witness at the parking lot, did not 

purport to identify anyone entering the truck.” 

10. At paragraph 10 of his ruling the Judge said: 

“10. Having reviewed the evidence, against Lexidor, which 

consisted of the fingerprint, and his denial in his statement of 

touching or being near the deceased at the bar before he left 

with Yustare, and his denial of ever being  in the parking lot at 

the food store where the deceased was shot, I found that a 

prima facie case had been made out against him, that from the 

unexplained presence of his fingerprint on the truck it was 

open to the jury to conclude that his fingerprint got on the 

truck by his entering the said truck while the deceased was in it 

at the parking lot, and therefore that he was the person who 

shot and killed the deceased. Further, from the evidence, that it 

was open to the jury to conclude that the person who entered 

the vehicle did so with the intention of robbing the deceased 

and that as a result of the struggle described, shot and killed 

the deceased.” 

11. Section 203 of the Criminal Procedure Code states:  

 

“At the close of the evidence in support of the charge, the court 

shall consider whether or not a sufficient case is made out 
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against the Accused person to require him to make a defence, 

and if the court considers that such a case is not made out the 

charge shall be dismissed and the Accused forthwith acquitted 

and discharged.” [Emphasis added] 

 

12. The case of R v Galbraith [1981] 1 WLR 1039 illustrates the approach a judge should take 

when confronted by a no case submission. Lord Lane said at page 1042:  

“How then should the judge approach a submission of 'no 

case'?  

(1) If there is no evidence that the crime alleged has been 

committed by the defendant, there is no difficulty. The judge 

will of course stop the case. 

(2) The difficulty arises where there is some evidence but it is 

of a tenuous  character, for example, because of inherent 

weakness or vagueness or  because it is inconsistent with 

other evidence.  

(a) Where the judge comes to the conclusion that the 

prosecution evidence, taken at its highest, is such that a jury 

properly directed could not properly convict upon it, it is his 

duty, upon a submission being made, to stop the case.  

(b) Where however the prosecution evidence is such that its 

strength or weakness depends on the view to be taken of a 

witness' reliability, or other matters which are generally 

speaking within the province of the jury and where on one 

possible view of the facts there is evidence upon which a jury 

could properly come to the conclusion that the defendant is 

guilty,  then the judge should allow the matter to be tried by the 

jury. 

It follows that we think the second of the two schools of 

thought is to be preferred. There will of course, as always in 

this branch of the law, be borderline cases. They can safely be 

left to the discretion of the judge.” 

13. The approach in Galbraith was adopted by Singh C. (Ag) in The State v Khan (2012) 80 

WIR 407 at page 414, quoting Massiah C in The State v Mitchell (1984) 39 WIR 185 at 

190, where the court said: 

“…A trial judge ought to send the case to the jury where in his 

opinion there  is sufficient evidence upon which a reasonable 

jury, properly directed might convict…The trial judge ought, 
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on the other hand, to withdraw the case, if the evidence was so 

unsatisfactory or unsound (established through cross-

examination or otherwise) that no reasonable jury could 

convict on it, or if the evidence, even if all is believed, is so 

weak,  tenuous or insufficient, that it would not yield a lawful 

conviction…” 

14. King, CJ, in Questions of Law Reserved on Acquittal (No. 2 of 1993) (1993) 61 SASR 1, 5 

which was endorsed by Lord Carswell in DPP v Selena Varlack [2008] UKPC 56 a case 

cited by the Judge in his ruling - when speaking on how a judge was to approach a 

submission of no case said: 

“…He is concerned only with whether a reasonable mind could 

reach a conclusion of guilty beyond a reasonable doubt, and 

therefore exclude any competing hypothesis as not reasonably 

open on the evidence...  

If the case depends upon circumstantial evidence, and that 

evidence, if accepted, is capable of producing in a reasonable 

mind a conclusion of guilt beyond reasonable doubt and thus is 

capable of causing a reasonable mind to exclude any competing 

hypotheses as unreasonable, there is a case to answer. There is 

no case to answer only if the evidence is not capable in law of 

supporting a conviction. In a circumstantial case that implies 

that even if all the evidence for the prosecution were accepted 

and all inferences most favourable to the prosecution which 

are reasonably open were drawn, a reasonable mind could not 

reach a conclusion of guilt beyond reasonable doubt, or to put 

it another way, could not exclude all hypotheses consistent with 

innocence, as not reasonably open on the  evidence.” 

15. Ms. Cadet’s attack was two pronged: 1) she challenged the fingerprint evidence; and 2) the 

use of Valentino’s statement to support the Crown’s case against the appellant. 

 

16. Ms. Cadet submitted that the purported discovery of the appellant’s fingerprint on Rasta’s 

truck was probative of nothing because there was no evidence adduced by the Prosecution to 

give a time frame for when it may have been placed there; nor was there evidence led of the 

identities of the other four fingerprints found on the right passenger door of Tamar’s truck. In 

support of her position she referred us to a number of authorities: McDonald (James Scott) 

v HM Advocate [2010] HCJAC 95, Rashid Farrington v R SCCrApp. No. 3 of 2016 and 

Donna Vasyli v R SCCrApp. No. 255 of 2015. Additionally, she referred to section 4(a) of 

the Evidence Act. 
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17. In McDonald the Prosecution relied on certain circumstantial evidence to prove their case 

against the two defendants who were being tried for, inter alia, the shooting death of one 

Michael Lyons. Paragraphs 8 and 9 revealed the appellate court’s view of the trial judge’s 

approach to the evidence adduced during the trial relating to the blue Mazda car used in the 

shooting which was linked to the two appellants 

[8] On 4 December 2006, at about 4 pm, a Ford Focus car was 

purchased from a Mr Carvalho. From a combination of 

evidence, the trial judge concluded that the jury were entitled 

to infer that the Ford Focus was purchased by Corkish on 

behalf of the first appellant (who gave Corkish a  lift to the sale 

point {154}); that the Ford Focus had not been test-driven by 

Corkish and was subsequently found to have a defective 

clutch; that the Ford Focus was brought by Corkish to the 

second appellant and that money changed hands such that the 

first and second appellants became joint owners; that the Ford 

Focus was used by the second appellant and his partner 

Margo Henderson until it was sold in February 2007 {145}; 

and  that when the car was sold, the proceeds were divided 

equally between the  first and second appellants. 

[9] Later on the same day, 4 December 2006, at about 9 pm (i.e. 

a few hours after the purchase of the Ford Focus), the blue 

Mazda car used in the garage shooting was purchased from a 

Mr Young in Clarkston [41]. From a combination of evidence 

establishing that the first appellant purchased cars only for the 

second appellant or his son [173]; telephone calls from the first 

appellant's orange mobile to Mr Young in which the caller 

asked  for directions from Maryhill to the sale point in 

Clarkston [40-41]; telephone calls from the first appellant to 

the second appellant's green mobile (received at the latter's 

home at Jerviston Road [55] [144]) asking for directions to 

Clarkston [52-56]; other numerous telephone calls between the 

orange and green mobiles during the evening of 4 December 

2006 [180]; and finally the evidence of the second appellant, the 

trial judge concluded that the jury were entitled to infer that 

the first appellant purchased the blue Mazda car (using 

Corkish as his agent [153]), and that the second appellant was 

also involved in the transaction. 
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18. The facts of McDonald are not even closely related to those in the present appeal but I 

presume Ms. Cadet cited the case to illustrate the type of supporting evidence needed to link 

a person to the crime committed. As would become readily apparent later in this judgment, 

we were in full agreement with the proposition that the fingerprint evidence had to be 

considered in context, to wit, the circumstances surrounding its placement on Tamar’s truck 

had to be examined. 

 

19. For her part, Ms. Dorsett submitted that the Prosecution’s evidence against the appellant was 

cogent inasmuch as his fingerprint had been found on the passenger door on the right side of 

Tamar’s truck and he had, in his record of interview, denied that he had seen Tamar on the 

night in question or been near his truck. On this point, we looked at pages 50-52 and 459-460 

of the transcript. 

 

20. At page 50 of the transcript the following is taken from the evidence of Mario Darrell, a 

Crime Scene Investigator who was being cross-examined by Mr. Murrio Ducille, Counsel for 

Valentino:  

“Q. So you found no other print other than A to G on the 

truck?  

A. That's it.  

Q. Which side did you find these prints on? What side of the 

truck?  

A. They were actually found on both sides.  

Q. I'm suggesting to you, sir, that this is incredible. That you 

only found seven prints, A to G and no other prints? 

A. Yes, sir, that's –  

Q. On the truck?  

A. That's the only ones I found.”  

21. At pages 51-52 of the transcript is found the following: 

“Q. How many prints did you find, latent prints on the right 

door? 

A. The right door, that will be A, B, C, D, E.  

Q. On the left door? 

A. That will be F and G.” 
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22. At page 459 of the transcript the Record of Interview (ROI) was read into evidence and the 

following appeared: 

“14: When you were at the bar, are you sure you didn't talk to 

a man in a white truck, a flat bed water truck?"  

Answer: No. I ane (sic) talk to no one like that. KL.  

15: Did you see a white truck there? 

Answer: No truck was there. Me and seed was sitting by the 

cooler on the ground. I ane (sic) see no truck.”  

23. At page 460 of the transcript the questioning of the appellant by the Police continued: 

"21: Do you remember ever being in the white water truck 

what came to  the bar? 

Answer: No. That wasn't to the bar. KL” 

24. The initials “KL” at the end of each answer are those of the appellant. 

 

25. The evidence that one of the fingerprints found on Tamar’s truck matched the appellant’s 

was led through Reserve Superintendent of Police Clifford Ferguson, Senior Latent Print 

Examiner (“Superintendent Ferguson”), who the Judge had deemed to be an expert in finger 

prints and examination of fingerprints. At page 122 of the transcript he told the court, inter 

alia, the following: 

“Q. And on the 4th of January, 2010, did you do anything?  

A. Yes, I received a set of finger impressions from DC 250 

McKay on a  Royal Bahamas Police Force fingerprint form 

bearing the name Kesner Lexidor dated the 4th of the first 

2010.”  

26. And further down the page the following appears: 

“Q. Can you tell us what you did in relationship (sic) to those 

both items, please? 

A. I analyze and compare the finger marks and the fingerprint 

lifts with the  impressions recorded on the official fingerprint 

form and I found that fingerprint lift A was identical to the left 

middle and ring finger recorded on the official fingerprint 

form bearing the name Kesner Lexidor.” 
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27. At page 125 of the transcript Superintendent Ferguson described the manner by which the 

fingerprint came to be positioned as it was found: 

“Q. In what direction is that pointing? 

A. That is pointing towards the back of the vehicle on the trim 

of the door pointing towards the back or the rear of the 

vehicle.  

Q. Can you demonstrate how that print may have been made? 

A. Yes, it can be made by someone reaching around the frame 

of the door pulling it out or someone inside the door holding it 

like this and pushing it out, (indicating). 

Q. And you said that is from the left ring finger and middle 

finger?” 

28. Under cross-examination by Mr. Dorsett, Counsel for the appellant in the court below, 

Superintendent Ferguson responded to questions posed at page 135 of the transcript as 

follows: 

“Q. Now, do fingerprints, the impression that a fingerprint 

makes do they fade with time? 

A. Can you repeat that question?  

Q. Fingerprints, if I were to put a fingerprint on this table 

today in three years time, for example, might you still be able 

to lift it?  

A. Yes. 

Q. Maybe, perhaps or absolutely?  

A. Yes, you can possible (sic) do it once the room is dust free 

and the condition is favorable. A fingerprint can remain for as 

(sic) long period of time. 

Q. Yes, and if, for example, one were to take a person's 

fingerprint today might they be distinct in a years (sic) time, 

might they be different?  

A. No, sir. 

Q. In that they don't match?  

A. No. 
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Q. Is it possible?  

A. It's not possible.” [Emphasis is mine] 

29. The Prosecution relied on the answers to questions 14, 15 and 21 of the ROI to support their 

case, to wit, inasmuch as the appellant denied even seeing Tamar’s truck at the bar on the 

night of 23 December 2009, then the presence of his fingerprint on the right hand door of the 

truck must lead to the irresistible conclusion that he had been the person who entered the 

truck on the night in question and who shot and robbed Tamar. This conclusion is fraught 

with difficulties because on the Prosecution’s case, there were four other fingerprints found 

on the right passenger door of Tamar’s truck. Those fingerprints were never identified as 

belonging to particular persons. Moreover, as the underlined portion of Superintendent 

Ferguson’s evidence above disclosed, finger marks could be lifted from a surface up to three 

years after they had been placed there. 

 

30. Ms. Dorsett relied on the Privy Council’s decision in Culpepper v The State [2000] All ER 

(D) 2477. The brief facts in Culpepper were that Culpepper was charged with the murder of 

an elderly woman in Trinidad and Tobago in 1988. The deceased had been raped, buggered 

and suffocated. A thumbprint matching Culpepper's thumbprint was found on a pair of 

glasses on the bed between the deceased's legs. Body samples were taken from the deceased, 

some of which showed the presence of semen. In 1990 the body samples and the glasses 

were destroyed in a fire. Culpepper denied that he had been in the deceased's house on the 

night and denied that he had murdered her. He was convicted of the deceased's murder in 

1994.  

31. Culpepper’s appeal to the Privy Council was concerned mainly with the delay involved in the 

prosecution of his case but in determining whether the passage of time had prejudiced his 

ability to receive a fair trial their Lordships considered in great detail the nature of the 

evidence which had been led at his trial. In that regard they considered, inter alia, the 

evidence of the deceased’s neighbor, Edna Best, and the evidence of the fingerprint expert. 

 

32. In reading the judgment of the court Lord Bingham outlined the evidence of Ms. Best as 

follows: 

“A neighbour (Edna Best) visited her on the evening of 28 

October 1987 and left her alive and well at about 9pm. It was 

the practice of the deceased  to hang three padlocks on hooks 

on the inside of her door but not to lock them. On leaving, 

Edna Best locked the outside gate to the house with a key she 

was given. At about 8am the next morning Edna Best 

telephoned the deceased but there was no answer and at about 

11am she returned to the house. She opened the gate with the 

key she had been given and found  the back door to the house 
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ajar. She entered and saw the three padlocks on  a chair. She 

saw the body of the deceased on the bed in her bedroom. The 

deceased was lying on her back, partly unclothed, with a pillow 

over her face. A pair of glasses was on the bed between her 

legs. According to Edna Best, who knew her well, the deceased 

was very short-sighted and  habitually wore glasses. Edna Best 

saw a pocket book on the floor, which appeared to be empty. 

She also saw the butt of a cigarette and a matchstick. The 

deceased had not smoked. Edna Best left the house and  called 

the police.” 

33. Later in the judgment Lord Bingham said: 

“The age of the fingerprint 

In his evidence given at the committal Inspector Andrews 

described the  thumbprint found on the glasses at the house of 

the deceased but expressed no opinion how long it had been 

there before it was examined. In his evidence at trial he said: 

“I observed that the powder stuck readily to the sweat marks 

on that finger impression which, to my opinion, constitutes that 

the impression was recently made.” 

In answer to further questions he referred to his studies and to 

experiments and tests he had carried out on the behaviour of 

sweat on glass, and referred to the tendency of sweat to 

evaporate over time. There  then occurred the following 

question and answer: 

“Q. As a result of these observations which you have explained 

to the jury, can you estimate how recently during a given time 

frame, from the time of your observation? 

A. I would say it would have been from within 24 hours of my 

examination.” 

34. Complaint had been made about the trial judge allowing this evidence to be led but their 

Lordships were singularly unimpressed because the appellant was proffering no explanation 

how his print had come to be on the glasses at any time more than twenty-four hours before 

the murder; and even if the Inspector had given no estimate of the age of the fingerprint, or 

had modified the estimate given, in their view, it could scarcely have affected the jury's 

conclusion. 

 

35. The evidence of Inspector Andrews provided the Prosecution with a time frame so the jury 

could infer that the fingerprint could only have been placed on the deceased’s glasses the 
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night of the murder. That evidence supplemented the evidence arrayed against Culpepper and 

belied his denial that he had not been in the deceased’s house on the night of the murder.  

 

36. In Rashid Farrington v R SCCrApp. No. 3 of 2016, one Ms. Diannia Neat (Neat) was in the 

parking lot at the Rand Memorial Hospital in Grand Bahama about to open the door to her 

vehicle and left it open while she assisted her mother who was in another vehicle. During that 

moment a man grabbed her handbag from her vehicle and began to flee. Neat began 

screaming for help. Two men standing nearby: Jamel Parker (Parker) and Lamont Moxey 

(Moxey) came to her assistance and were able to apprehend the man. There was a struggle 

during which the man stabbed Moxey fatally before escaping. Prior to the man making good 

his escape, Elkanah Neely (Neely), who had been in the vicinity at the time came on the 

scene to assist Moxey and Parker. He was stabbed also and received injuries. Neely and 

Parker both identified the appellant as someone they knew by face having seen him around 

the Garden Villas area. The appellant was later arrested and questioned by the police. He 

denied he had been to any of the places where Ms. Neat claimed she had taken her car; he 

also denied any knowledge of the offences and said he was elsewhere at the time of the 

incident. Subsequently, he was charged with, inter alia, Moxey’s murder. 

 

37. At his trial evidence was led of an identification parade where the appellant was identified by 

Parker and Neely as the person who had stolen the purse, had caused harm to Neely and who 

had fatally stabbed Moxey. Moreover, a fingerprint found on the door of the car was 

identified as belonging to the appellant. Ms. Neat had testified that she had washed her car 

the previous afternoon and had only driven to three places before ending up at the hospital. 

The appellant was convicted; and he appealed.  

 

38. At paragraphs 58 and 59, Longley, P addressed Counsel for the appellant’s submission that 

the trial judge erred by failing to tell the jury that the fingerprint evidence would only have 

been of value if there was no innocent explanation for it and by telling the jury that the 

evidence of the fingerprint on the car from which the handbag was stolen was real evidence 

of the presence of the appellant at the scene. The President said:  

“58. Firstly, the unchallenged evidence was that the car 

belonging to the virtual complainant had been washed the day 

before the incident. Secondly, the fingerprint expert’s evidence 

was to the effect that while  fingerprints could last a long time 

on a surface, he also said that they could  be removed by the 

washing of the surface. Thirdly, when questioned by the police, 

the appellant admitted that he was not at any of the place 

where the virtual complainant had driven her car after 

washing it. Fourthly, the evidence of the virtual complainant 

was that a man opened her car door and stole her hand bag 
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and ran off. She pursued that man and was joined in the hot 

pursuit by two others who were eventually able to overtake the 

man and retrieve her hand bag. That person was identified by 

these men as  the appellant. Fifthly, the appellant did not give 

evidence to explain or controvert the evidence of the finding of 

his fingerprint on the vehicle.  

59. Against that evidential backdrop, the reasonable inference 

that may be drawn was that the person who stole the hand bag 

left his finger print on the vehicle belonging to the virtual 

complainant when he opened the car door to take the bag. It 

would therefore have been open to the jury to find as a fact 

that the finger print identified as that a of the appellant could 

not have gotten on the car unless he was the person who took 

the handbag  from her car on the night in question, thus 

eliminating any possibility of an innocent explanation for the 

discovery of his fingerprints.” 

39. The facts in Farrington fixed a time frame for the placement of fingerprints found at the 

scene of a crime. The Prosecution was able to demonstrate that the vehicle had been washed 

the day before and that only three locations were visited by Ms. Neat prior to the incident in 

the parking lot; none of which had been visited by the appellant. These bits of evidence 

combined with identification evidence enabled the jury to infer that the appellant committed 

the offences charged.  

 

40. In Campbell v HM Advocate [2008] HCJAC 50, the appellant was charged with and 

convicted of a number of offences including being in possession of a firearm, namely a rifle, 

without holding a firearm certificate. The evidence in support of the firearm charge consisted 

of a single finger and partial palm print of the appellant on a plastic bag in which the firearm 

was wrapped. There was no evidence to establish that the appellant's fingerprints were 

deposited on the bag at a time when the firearm was in it. Seven other unidentified 

impressions were found on the bag.  

 

41. The appellant's note of appeal against his conviction on the firearm charge contained two 

grounds, the first of which was that the trial judge erred in rejecting a submission that there 

was insufficient evidence to support the charge. 

 

42. In allowing the appeal on the first ground the court held, inter alia: 

 

“There was no evidence that the appellant had ever been seen 

with the rifle, or that his prints had been found on the 
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cupboard, the water tank, the plinth supporting it, or on any 

nearby surfaces. The rifle did not carry his prints, and there 

was no evidence assisting with the date on which, or the 

circumstances in which, his prints came to be on the plastic bag 

wrapped round the rifle. Nor was there any evidence which 

might assist in ascertaining the date on which the rifle had 

been concealed. The  circumstance that, at the time when police 

searched the flat there were no plastic bags available for 

domestic use was not significant. All that the evidence could 

establish was that one of the two black plastic rubbish bags 

wrapped round the concealed rifle carried the appellant's 

fingerprint and palm print, together with seven other 

unidentified prints unrelated to either him or his co-accused. 

The jury would be entitled to infer that the appellant had 

indeed come into contact at some time with the black plastic 

bag which had been used by someone to wrap up the concealed 

rifle.  Additional evidence would be necessary before the 

inference could properly be drawn beyond reasonable doubt 

that he had been involved in handling or concealing the rifle 

and thus that he had the requisite knowledge of and control 

over it. The evidence did not attain the level at which a jury 

would be entitled in law to consider competing interpretations 

including one of guilt on the appellant's part of the offence 

libelled in charge 31. In the circumstances it was unnecessary 

to consider the second ground of appeal.” [Emphasis added] 

 

43. For her part, Ms. Dorsett referred us to section 4(a) of the Evidence Act which reads as 

follows: 

“4. In any proceeding evidence may be given of facts relevant 

to any fact in  issue, including —  

(a) any fact which is so closely connected with any fact 

in issue as to form in the opinion of the court part of the 

same transaction, whether it occurred at the same time 

and place or at some different time and place;” 

44. We were uncertain how this section availed the respondent. 

 

45. Two other cases were relied on by Ms. Dorsett: Kelvin Persad v The State of Trinidad and 

Tobago [2007] UKPC 51 and R v Hayter [2005] 2 All ER 209 in support of the position that 

Valentino’s out of court statement could be used by the jury to assist in arriving at a 
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conclusion that the appellant was guilty of the offences charged, to wit the jury was entitled 

to use those conclusions in relation to Valentino as part of the evidence (building blocks) in 

the case against the appellant. 

 

46. In Hayter, the House of Lords in a majority decision held that an out of court statement 

made to the girlfriend of one co-accused, in a trial involving three defendants, could be used 

by the jury to determine the guilt of another co-accused. I set out the head note: 

 

“Three defendants were charged with murder. All three were 

indicted as principals. The prosecution case was that the first 

defendant had arranged for the contract killing of her husband 

through the second defendant, and that he had engaged and 

paid the third defendant, who had actually shot the victim. The 

evidence against the first defendant came from a number of 

sources and was cogent. The evidence against the third 

defendant was solely based on a confession which he had 

allegedly made to his girlfriend. At the end of the prosecution 

case the second defendant submitted that he had no case to 

answer. The judge held that if the jury were satisfied on the 

evidence admissible against  the third defendant that he was the 

killer then that conclusion was relevant in considering the case 

against the second defendant. In his summing up, the judge 

invited the jury to consider in logical phases the cases against 

the third defendant, then against the first defendant, and 

finally against the second defendant. The judge directed the 

jury that only if they found both the third and first defendants 

guilty of murder, would it be open to them, taking into account 

those findings of guilt, together with other evidence against the 

second defendant, to convict him. The jury, were directed in 

clear terms that the evidence about the confession made by the 

third defendant was only evidence in the case against him and 

not evidence in the separate cases against the first and second 

defendants. The jury convicted all three. The second defendant 

appealed, contending that the judge had erred in law (i) in 

directing the jury that in the event  that they convicted the 

third defendant of murder they could use their finding that he 

was the killer as evidence in the case against the second 

defendant; and (ii) in failing to withdraw the case from the 

jury at the close of the prosecution case when there was no 

evidence admissible against the second defendant sufficient to 
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amount to a case to answer. The Court of Appeal dismissed the 

appeal and the second defendant appealed to the House of 

Lords. 

 

Held – (Lord Rodger of Earlsferry and Lord Carswell 

dissenting) In a joint trial of two or more defendants for a joint 

offence a jury was entitled to consider first the case in respect 

of defendant A which was solely based on  his own out of court 

admissions and then to use their findings of A's guilt and the 

role A had played as a fact to be used evidentially in respect of 

co-defendant B. A's confession would not be evidence against B 

for all  purposes but only if (i) the jury were sufficiently sure of 

its truthfulness to decide that on that basis alone they could 

safely convict A; and (ii) that the jury were expressly directed 

that when deciding the case against B they had to disregard 

entirely everything said out of court by A which might 

otherwise be thought to incriminate B. Of course, the jury in 

deciding at the first stage to convict A would already have had 

regard to the evidence of A's out of court admissions for that 

purpose when they then came to use A's conviction as itself a 

building block in the case against B. But by that  second stage 

A's out of court admissions would have been in effect 

subsumed within their finding of guilt against A. A finding by 

the jury that A had been guilty where his guilt had been 

established by eye witness, fingerprint, or circumstantial, 

evidence could logically be relevant in the  case against B and 

there was no sensible or rational reason why the same should 

not apply in the case of an out of court statement by A. It 

followed from the fact that a jury could properly decide on the 

evidence already adduced first that A was guilty, and then that 

A's guilt coupled with such other evidence as went to 

incriminate B, proved B guilty too, that where proof of A's 

guilt was necessary for there to be a case to answer against B, 

there was a case to answer against B at the close of the 

prosecution case where the only evidence of A's guilt was his 

own out of court admissions. The appeal would therefore be 

dismissed (see [1], [19]–[21], [31], [79], [80], [84]–[91], below).” 

 

47. The facts in Kelvin Persad v The State appear, inter alia, at paragraph 4 of the judgment 

delivered by Lord Brown of Eaton-under-Heywood: 
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“4. At about 5.30 pm on 6 October 1997 three men—the 

appellant, Patrick Wellington and Dan Kelly—went by taxi to 

the house of Inshan Mohammed (Inshan) and his sister-in-law 

Kelawatie Mohammed (Kelawatie) on Shirvan Drive, Sangre 

Grande, to commit a robbery. They were masked and armed 

with a gun and a cutlass. On arrival two of them pushed past 

Kelawatie's mother-in-law and went upstairs where they found 

Kelawatie with her baby. They demanded money and she gave 

them a cash pan containing about $100 in coins. One of them 

then threw her onto a bed and buggered her. The other then 

raped her. At some point during her ordeal she was tied up 

and gagged. A little later Inshan returned home in his pickup 

truck. He had been out to purchase melons for resale but, 

unable to do so, had been left with the cash taken for the 

purpose (some $2,500). Outside the house Inshan was 

confronted by the men and robbed of his money. The men then 

went back inside the house and emerged with Inshan's black 

stereo. Finally they were driven away in another taxi. Inshan 

went inside, found his sister-in-law distraught and called the 

police.” 

48. All three men were arrested and two, not including Persad, gave statements admitting their 

parts in the offences. At their trial, they were convicted of the offences with which they were 

charged. Wellington and Persad appealed unsuccessfully to the Appeal Court; and the 

appellant was given leave to appeal to the Privy Council.  

 

49. It has always been a feature of our jurisprudence that the maker of an out of court statement 

inculpating him and others may only be used against the maker of the statement. This truism 

was articulated at paragraph 15 of Persad albeit Lord Brown went on to question the 

absoluteness of this principle: 

“15. In the ordinary way, of course, out of court admissions are 

inadmissible against a co-accused for all purposes. They are, 

indeed, only admissible against the maker himself by way of an 

exception to the hearsay rule. That, until the decision of the 

House of Lords in Hayter, had been regarded as "the universal 

rule" (R v Spinks [1982] 1 AER 587, 589). Hayter, however, 

now stands as authority for "a modest adjustment" (Lord 

Steyn at para 25), a "modification" (Lord Brown at para 80), 

of that rule. How far does this modification go? In particular, 
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does it (should it) extend to allow out of court statements by co-

accused to be used as they were against the appellant here?”  

50. At paragraphs 23-24, Lord Brown, having already allowed the appeal, went on to make the 

following observation: 

“23. Mr Dingemans QC advanced as alternative grounds of 

appeal against conviction the submission that 

the Hayter modification to the absolute prohibition against the 

use of out of court admissions as evidence against co-accused 

should not apply in Trinidad and Tobago, first because, so he 

suggests, the decision in Hayter was founded materially upon 

the enactment of section 74 of the Police and Criminal 

Evidence Act 1984 ("PACE") which has no counterpart in 

Trinidad and Tobago; alternatively, because Hayter is 

persuasive authority only in Trinidad and Tobago and the 

reasoning of the minority is to be preferred. 

24. Their Lordships are wholly unpersuaded by either limb of 

this submission. Section 74 of PACE can be seen rather to have 

informed and reinforced the reasoning of the majority 

in Hayter than to have constituted its essential underpinning. 

And the Board takes the view that the considerations which led 

the House to adopt the decision in Hayter for the law of 

England and Wales, apply equally in Trinidad and Tobago. It 

is noteworthy that both the trial judge and the Court of Appeal 

in Trinidad and Tobago misapplied the law regarding the use 

of out of court statements before even the decision 

in Hayter was arrived at. With the benefit of that decision and 

a recognition of the safeguards it prescribes for the limited 

exception which it makes to the general rule, it may be hoped 

that fewer such mistakes will occur in future.” 

51. Although the observation of Lord Brown in Persad is only of persuasive authority since it is 

not an appeal emanating from our jurisdiction, it is nevertheless deserving of the greatest 

respect. Like Trinidad and Tobago, we do not have legislation similar to England’s PACE. 

We were of the view, however, that the minority’s approach in Hayter, that is, Lord Rodger 

of Earlsferry’s and Lord Carswell’s, ought to be preferred; and that the principle established 

in the cases cited in Hayter, namely,  R v Rhodes (1959) 44 Cr App R 23; R v Spinks 

[1982] 1 All ER 587; R v Hickey (30 July 1997, unreported) (the Carl Bridgewater case) 

ought to remain unimpeached as the law in our jurisdiction until altered by the Legislature. 
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52. We were fortified in our view that Valentino’s confession could only have been introduced 

into evidence during the trial as evidence against him alone when regard is had to section 

20(1) of the Evidence Act which states: 

 

“20. (1) In any proceedings a confession made by an accused 

person may be given in evidence against him in so far as it is 

relevant to any fact in issue in the proceedings and is not 

excluded by the court in pursuance of this section.” [Emphasis 

added] 

 

53. This statutory limitation as to the use which may be made of an accused’s confession, has 

always been reflected in the directions given by judges to juries during the summing up stage 

of the trial that statements made by a person out of court implicating a co-accused may only 

be considered as evidence against the maker unless the co-accused had somehow aligned 

himself with the statement during the trial and accepted the truth contained therein. The 

appellant did not accept Valentino’s confession as representing the truth. 

 

54. Further, we had regard to Farquharson v The Queen [1973] A.C 786 where the Privy 

Council was confronted with the issue. We note the observation in Farquharson that: 

 

“… in Rolle v. The Queen, Criminal Appeal No. 14 of 1966, the 

court, while expressing dissatisfaction at the omission from the 

code of the offence of being an accessory after the fact did not 

suggest that the lacuna could be filled by the importation of 

some common law substitute for a statutory crime.” 

 

55. Valentino’s ROI contains his responses to a number of questions asked of him by the 

interviewing officer. The following extracts are, in my view, pertinent portions as they relate 

to the appellant’s appeal: 

“Q5: I am going to ask you some questions. I have information 

that on Wednesday the 23rd of December, 2009, sometime 

around 10:30, 11 p.m. maybe before that time you and another 

male went to the Golden Gates Shopping Centre, Baillou Hill 

Road armed with a handgun where you tried to rob Tamar 

Morley as he sat in a white truck in Super Value parking lot 

and as a result of his struggling shot him causing his death. 

What if anything do you have to say about this?  

A: What do you mean?  

Q6: Do you know anything about this?  
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A: Yes, ma’am. 

… 

Q20: Who all was there if you can remember when Rasta left?  

A: Me, Dwayne, Kesner and Earnest.  

Q21: Just the four of you?  

A: Yes, maam.  

Q22: When you leave did you leave alone?  

A: No, ma’am.  

Q23: How did you leave there?  

A: Me and Kesner leave together.  

Q24: Did you drive or walk from there?  

A: Drive.  

Q25: Who was driving?  

A: Me.  

Q26: What were you driving?  

A: A 2003 infinity.  

Q27: Whose car is that?  

A: Mine.  

Q28: What color is your car?  

A: Blue.  

Q29: What shade of blue?  

A: Dark, light. Dark blue. 

Q30: Before you left the bar Kesner was there at the time 

Rasta was there?   

A: Yes, ma’am. 

Q31: To your knowledge does Kesner and Rasta know each 

other? 

A: No, ma’am. 
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Q32: How can you say that?  

A: When Rasta used to come there Kesner never used to be 

around. 

Q33: That night as best you can remember, did Kesner go in 

Rasta’s vehicle? 

A: No, ma’am. When we was by the bar -- he’s asking – when 

we was by the bar. 

Q34: At anytime? 

A: When we was by Super Value. 

Q35: You say Kesner went in Rasta vehicle by Super Value, 

what are you  talking about? 

A: When Rasta got shot. 

Q36: Did you see Kesner in Rasta vehicle at Super Value? 

A: Yes, ma’am. 

Q37: You said that you and Kesner left the bar together in 

your car that you drove. So if Kesner was at Super Value to get 

in Rasta’s vehicle where were you? 

A: Super Value. 

Q38: So you and Kesner went to Super Value behind Rasta? 

A: Yes, ma’am. 

Q39: Why? 

A: Because he did want to rob him. 

Q40: Who wanted to rob who? 

A: Kesner gone to rob Rasta. 

Q41: When you went there you knew that was what Kesner 

was going to do? 

A. Yes, ma’am. 

Q42: Did you see Kesner robbing Rasta? 

A: I see them fighting, they was fighting. 

Q43: Where were you at that point? 



25 
 

A: In the car.  

Q44: Where was the car? 

A: In Super Value parking lot. 

Q45: So how Kesner get to the truck Rasta was in, tell me what 

side of the truck Kesner went in? 

A: Passenger side. 

Q46: When he got in the truck what did he do? 

A: I was looking in the back from my back glass. 

... 

Q48: When Kesner returned to your car did he say anything to 

you. 

A. Let’s go. 

... 

Q52: What if anything Kesner got from Rasta, you know? 

A. Yes, ma’am, after. 

Q53: After? 

A: When he come back in the car. 

Q54: What did he get from Rasta? 

A. Money.  

Q55: Do you know how much? 

A: I say six. 

Q56: Why would you say six? 

A: I see plenty tens and ones, 600. 

Q57: When Kesner came back to the car where did you two go 

after? 

A: Down town to the club. 

Q58: What club? 

A: 601” 
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56. Valentino went on to give a caution statement which contained, inter alia, the following: 

“We was by the bar. I see Rasta was drunk in he truck so me 

and Mitchell went over there are (sic) and turn off the truck. 

Then he come out the truck saying someone take 40 dollars 

from him. Then I say I en giving him he keying (sic) back 

‘cause he drunk he could go cross the road and go sleep then 

he say he don’t live over there no more he going to pick up he 

wife, so I give him the keys back. …  

Then after a while he just gone. Then after a while he just 

gone. Wet keep on saying let’s go to the club, let’s go to the 

club. So all of us just pull out. Speed (sic) gone in he car then 

Earnest walk home and Wet drive with me. 

 Then we was driving when we reach by the red light that is 

when he pull  out the gun and put it on my side. Then I asked 

him what he dealing with, he say just drive. Then we was on 

Blue Hill Road then we turn in Super Value yard then we see 

he truck. Then we pull up on the side of the truck, then he look 

like he was sleeping or dodging so Wet see the man in the car 

we pull up then we just sit there.  

He tell me drive back around then we gone back on the side of 

the truck. Then I say man Wet what you dealing with then he 

set the gun on the side of me right here then he said he would 

kill me too. So when he bounce out the car he tell me drive up. 

Then the man was in the car watching everything. I see the 

man, but I didn’t tell Wet. Then I turn my head back. I see 

Wet and Rasta hassling then I hear a shot then he run out the 

truck  then he had some money in he hand then he say boy, 

let’s go, let’s go. Then we gone up Baillou Hill way then he say 

if I talk he’ll kill me. We end up in the club, we was partying.” 

[Emphasis added] 

57. It was clear that Valentino’s answers to questions posed in the ROI and his account of the 

events in his caution statement incriminate the appellant in the commission of the offences. 

 

58. It was clear also that the jury were satisfied that Valentino’s confession was true and 

voluntarily made when they proceeded to convict him notwithstanding that when he gave his 

evidence under oath he disassociated himself from his admissions in his ROI and in his 

statement made under caution and alleged that the admissions were as a result of him being 

denied access to his attorney and being beaten by the police officers. 

 

59. However, at the time when the no case submission was made on the appellant’s behalf the 

only admissible evidence the Prosecution had led against him was the presence of his 
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fingerprint on Rasta’s truck and his denial to having seen or come into contact with the truck 

on the night in question; but that evidence had to be considered in light of the fingerprint 

expert’s opinion that fingerprints may remain on an object for up to three years after being 

placed there. That fact combined with the presence of the other unidentifiable fingerprints 

ought to have caused the Judge to stop the trial and direct the jury to acquit the appellant. 

 

60. The Judge when considering the no case to answer submission – and subsequently the jury in 

considering their verdict – must have been influenced by those references to the appellant’s 

conduct in Valentino’s confession to arrive at his decision. In particular, the only evidence of 

the appellant going to the parking lot came from Valentino’s out of court statement. The 

appellant’s account was that while he was in the company of Valentino, they went to a club. 

 

61. Further, the Judge did not seem to pay any regard to the evidence of Reserve Superintendent 

of Police Clifford Ferguson, the fingerprint expert who responded in the affirmative to the 

question “.. if I were to put a fingerprint on this table today in three years’ time, for 

example, might you still be able to lift it?” 

Conclusion 

62. In the premises we were satisfied that the appeal must be allowed. Thus, we quashed the 

conviction and set aside the sentence. Due to the tenuous nature of the evidence led in the 

case against the appellant we did not order a re-trial.  

 

 

      __________________________________________ 

      The Honourable Mr. Justice Isaacs, JA 
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