
COMMONWEALTH OF THE BAHAMAS 

IN THE COURT OF APPEAL 

SCCrApp No. 2 of 2018 

BETWEEN 

JASON SIMMONS 

Appellant  

AND 

 

THE ATTORNEY GENERAL 

Respondent 

    

BEFORE:                The Honourable Mr. Justice Isaacs, JA 

                                  The Honourable Sir Michael Barnett, JA 

                                  The Honourable Mr. Justice Evans, JA 

APPEARANCES:   Mr. David Cash, Counsel for the Appellant 

                      Ms. Kendra Kelly, Counsel for the Respondent 

DATES:                    11 June 2019; 17 September 2019; 5 November 2019;  

12 December 2019 

************************************************************** 

Criminal Appeal - Appeal against conviction - Murder - Evidence Act - Hearsay Evidence - 

misdirection - mischaracterization by judge during summing up - Court of Appeal Act section 13 

- Proviso - Lurking Doubt - Conviction unsafe and not supported by the evidence 

On Saturday, 26 April, 2014 Neko Lloyd aka “Horse” was shot multiple times and killed in the 

area of Gibbs Corner. One witness gave evidence that around 11pm on the night of the shooting 

she was with her boyfriend in the area when she heard several shots. She stated that soon after 

she saw the appellant and 4 other males in her grandmother’s yard and that the appellant held a 

firearm. The other witness gave a statement to police that he was sitting on a wall with the 

appellant, another Jason who is known as fat boy and a few other men when “Horse” passed 

them and made a statement and left. According to the witness “Jason got off the wall” and pull a 

gun from his waist while walking behind “Horse” through a short cut. He then heard gunshots. 

The appellant was convicted of murder and sentenced to 31 years and 9 months imprisonment. 

He appeals his conviction on the ground inter alia that “the Learned Trial Judge erred in law 

when he mischaracterized the strength and nature of the evidence of Samuel Dennis when 

summing up the evidence to the jury”. 

Held: appeal dismissed. 
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There was a “mischaracterization” of the evidence of Dennis by the Judge. It is noted however 

that when the statement was initially read to the Jury there was no mischaracterization and the 

jury would have heard the evidence in proper form. Whereas the record does not reflect that the 

statement was given to the Jury it was read to them by the Judge consistent with its content. 

Further, defence Counsel in closing address based his case on what was actually said By Dennis. 

In these circumstances the jury would have been reminded of what Dennis actually said. 

In assessing which Jason had the gun and was seen by Dennis going behind the deceased the 

Jury had to consider the evidence as a whole as Dennis was not present to answer that question.  

The Judge in his summation properly directed the jury that it was for them to decide which Jason 

was being referred to by the eye witnesses. He also drew to their attention that it was the 

appellant’s case that they could not be sure which Jason was being referred to. 

The evidence of Trenique Hall was significant in that she was clear that the person she saw with 

the gun after the shooting was the appellant. This supported the Crown’s position that the Jason 

referred to by Dennis was the appellant and was capable of removing any uncertainty. 

R v Cooper [1969] 1 All ER 32 followed 

R v Turnbull and Others [1976] 3 All ER 54 mentioned 

 

___________________________________________________________________________________ 

JUDGMENT 

______________________________________________________________________________ 

Judgment delivered by the Honourable Mr. Justice Evans, JA: 

1. This is an appeal by the appellant who was tried for the murder of Neko Lloyd before Hon. 

Mr. Justice Bernard Turner and a jury between 26 June, 2017 and 17 Ju1y, 2017. He was 

convicted of the charge of murder contrary to section 291(1) (b) of the Penal Code and on 

14 December, 2017 he was sentenced to 31 years and 9 months imprisonment with effect 

from 17 July, 2017. 

2. The evidence of the prosecution was derived from two key witnesses who were Trenique 

Hall and Samuel Dennis.  Trenique Hall gave evidence by way of live television link and 

Samuel Dennis's evidence was entered in the form of a statement that he gave to police. 

This was done with the agreement of counsel for the defence. 

3. In his statement which was read by the learned Judge to the Jury Dennis stated as follows: 

“I am living in the central area of New Providence, and have 

been for most of my life. While there, I have gotten to know a 

whole lot of people in the area either by names, faces or aliases. 

Sometime after 10:00PM. or 11:00PM. on Saturday, 26th of 

April, 2014, I went where I does hang with a few of my friends, 

this is at a bar through Gibbs Corner. A whole lot of people 

from the area usually go there to drink and dance. Just as I 
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reach there, I met a few males. I know them as Lips, Jason 

Simmons, fat boy who also name Jason, George, and a few 

other people from the area. I went and sit on the wall next to 

the short cut, that is next to a house, that is next to the bar. 

This wall is west of the bar. Just as I got there, I started talking 

and conversating with them. Lips then said something, and 

those words I will not read. I did not ask him what he was 

meaning. But I figured since there was a shooting earlier that 

week, he must have thought something else was going to 

happen. At the time, we was not drinking anything, just sitting, 

chilling. Moments later, I saw when a male I know as Horse. 

He came walking from the west of us. He was wearing all black 

clothing. He stopped to us and say, and I would read those 

words. No one answered. He continued walking, and walk 

through the short cut that was next to us. He headed towards 

the back of the house. Jason got off the wall. I saw him pull a 

black gun from his waist, and started to walk behind horse. I 

didn't know what his plan was, but I got concerned, there is no 

light through the short cut. About five seconds later, I heard 

about five or more gunshots come from the direction where 

Jason followed horse. After hearing that, I got scared and ran 

in a westerly direction. I cannot say where the rest of the 

fellows ran, but I went home, which was only about two houses 

away. When I got home in my yard, I saw people running in 

the direction where the gunshots went off. I saw a lady I know 

as horse girlfriend crying in the street, so I walked back where 

the incident happened. I saw George, Lips, Table, and a few 

others. Jason Simmons was not there, but when I looked 

through Bull Dog Alley, I saw him standing in the street by 

himself. He did not come on the scene. Jason has not told me 

what he did that for, but I know for sure hearing Jason say, he 

was going to kill someone earlier that night, but I didn’t take 

him serious nor did I know who he was meaning. All of the 

males I mentioned, I know them for years now, and we would 

hang together most times. I think he was wearing a blue shirt, 

Jeans and Air Max tennis shoes." This statement is true and 

correct”. 

4. Trenique’s testified that on the 26 April, 2014, she was on her grandmother’s porch at 

around 11pm with her boyfriend when she heard about 7 shots. Then she later saw Jason 

Simmons in her grandmother’s yard with a firearm along with about 4 other males.   
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5. The Crown’s case was that the evidence of Samuel Dennis and Trenique Hall, when taken 

together, and despite the fact that neither saw him shoot the deceased, led to the 

inescapable conclusion that the appellant was indeed the person who shot Neko Lloyd. 

6. Among the other witnesses called by the Crown was Sonny Miller the Officer who 

conducted a record of interview with the appellant Jason Simmons. He testified that the 

appellant exercised his right to remain silent and answered no comment to the questions in 

the interview. Finally, Dr. Caryn Sands gave evidence that she performed an autopsy on the 

body of Neko Lloyd and determined the cause of the death to be as a result of multiple 

gunshot injuries.  

 

THE CASE FOR THE DEFENCE 

7. The appellant gave sworn evidence and also called one witness. The appellant testified that 

on the date and time in question he was present at the bar on Gibbs Corner but was not 

involved in the incident. His evidence was that on 26 April, 2017 at around 11pm he was 

sitting on the wall of an abandoned building along with Samuel, George, Lips and Jason. 

He said that whilst talking he heard gunshots and ran in the same direction as Lips and 

George and then went home. He said he came back outside later to check to see if his sister 

and his cousins were okay.  

8. The appellant called as his witness George Charles who testified that on 26 April, 2017, he 

was with Samuel, Jason and Jason Simmons. He supported the appellant’s evidence by 

stating that while with the aforementioned persons he heard gunshots and that at the time of 

hearing the shots, he Lips and Jason Simmons ran through Bulldog Alley.  

 

THE APPEAL 

9. The appellant proceeded before us on his amended Notice of Appeal which contained the 

following grounds: 

“1. The Learned Trial judge erred in law by relying on hearsay 

evidence in the crown's application to adduce the evidence of 

Trenique Hall by way of Live Television Link. 

2. The Learned Judge erred in law by allowing Trenique Hall 

to give dock identification. 

3. The Learned Trial Judge erred by allowing the dock 

identification where the prosecution directed the attention of 

the witness to the dock. 

4. That the verdict is unsafe and unsatisfactory and the 

conviction is unreasonable and unsupported by the evidence 
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5. That the Learned Trial Judge erred in law when he 

mischaracterized the strength and nature of the evidence of 

Samuel Dennis when summing up the evidence to the jury”. 

SUBMISSIONS 

Ground 1:  The Learned Trial judge erred in law by relying on hearsay evidence in the 

crown’s application to adduce the evidence of Trenique Hall by way of Live Television 

Link. 

10. Under this ground counsel for the appellant, Mr. Cash took issue with the evidence of 

Moses Curry, a process server who gave evidence in the application of the Crown to 

adduce the evidence of Trenique Hall by way of live television link.  This application was 

made according to Section 78B(1) of the Evidence Act, Chapter 91 which states as follows: 

“A person, other than the accused person, may give evidence by way 

of a live television link in proceedings to which this Part applies, 

where the evidence is essential to the case of the applicant and - 

(a)… 

(b) the quality of evidence to be given by the witness is likely to be 

diminished by reason of fear or distress on the part of the witness in 

connection with testifying in the proceedings;” 

11. The Crown’s application was made on the basis that the witness, Ms. Trenique Hall, was in 

fear and that the quality of her evidence would be diminished if she were to appear in court.  

During the application Mr. Curry gave evidence that he spoke to Trenique Hall and she told 

him that Jason had tried to contact her. Mr. Curry also gave evidence that Ms. Hall told him 

that she was afraid for her safety. Mr. Curry swore an affidavit to this effect and the 

affidavit was submitted in support of the application for a live television link. 

12. Mr. Cash submitted that this evidence given by Mr. Curry was inadmissible hearsay and 

that the Judge ought not to have allowed it to be given in the Crown’s application. He 

further submitted that the affidavit in support of the application would have been 

admissible only if it was sworn by Ms. Hall. 

13. Counsel for the respondent, Ms. Kelly, in response submitted that Affidavits sworn by 

police officers are generally permissible in applications to adduce evidence by way of live 

television video link. She argued that for these purposes the officers are giving evidence 

according to their information, knowledge and belief as police officers attached to the 

Attorney General’s Office. She argued further that the evidence contained in the affidavit 

of Cpl. Curry satisfied the conditions of section 78B(1)(b) of the Evidence Act as it showed 

that the witness’ evidence was likely to be diminished by reason of fear or distress on the 

part of the witness. That Counsel says is all that was required in these circumstances. 

14. Counsel also noted that Cpl. Curry gave evidence under oath during the application on 

behalf of the Crown, as counsel for the Defendant insisted that he be allowed to cross-



6 
 

examine him. He contended that based on the Viva voce and affidavit evidence of Cpl. 

Curry, the court had sufficient admissible evidence before it to satisfy the conditions 

pursuant to section 78B(1)(b) of the Evidence Act. Consequently, she says the Learned 

Judge correctly exercised his discretion in acceding to the Crown’s application to have the 

witness testify by way of live television Video link. 

15. In our view the application before the Court was an interlocutory application in which 

witnesses are allowed to give evidence based on information and belief once the source of 

the information is provided. In this case Officer Curry clearly indicated that the information 

was received directly from Trenique Hall. In these circumstances we find no merit in this 

ground of Appeal. 

Ground 2: The Learned judge erred in law by allowing Trenique Hall to give dock 

identification. 

16. This ground was abandoned by the appellant. 

Ground 3: The Learned Trial judge erred by allowing the dock identification where the 

prosecution directed the attention of the witness to the dock. 

17. Mr. Cash submitted that there were two requests made by the prosecutor to the Court which 

were prejudicial to the identification process before the Court. He identified those incidents 

as follows: 

“At page 124 of the transcript the prosecutor said the 

following: 

"My Lord, I am wondering if at this stage the witness would be 

permitted. I don’t know if there is some feature that has to be 

done but can the witness be permitted to see the person in the 

dock? “ 

At page 125 of the transcript the prosecutor said the following: 

“My Lord, at this stage may the witness be able to see the 

person in the dock?" 

18. Counsel contended that these questions by the prosecutor had the effect of leading the 

witness to the conclusion that the person she was meant to identify as Jason Simmons was 

the person seated in the prisoner’s dock. This he says rendered the identification unfair. 

19. Counsel for the Crown submitted at no time did the prosecution direct the attention of the 

Witness to the dock. Counsel noted that; 

“initially the prosecutor misspoke and corrected herself, without 

even saying the word “dock”. She then asked the witness whether 

she could see the entire courtroom (see page 117 lines 17 to 24). 

At the point when counsel for the Crown asked the witness 

whether she would be able to identify the Defendant, she asked 
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the Court whether the witness would be allowed to see the dock. 

The question was directed to the Court, not the witness (see page 

124 lines 21 to 32). The Judge then directed that the witness be 

allowed to see the entire courtroom, including the dock (see page 

125 lines 2 to 17). These questions were asked because at this 

point the cameras were required to pan the entire room. Of 

additional note, even when the witness identified the Defendant 

in the dock, the court still required that the witness look again to 

confirm her identification of the Defendant (see page 126 lines 3 

to 14). So the witness’ attention was never specifically directed 

only to the prisoner’s dock”. 

20. In our view nothing much turns on this point and the ground was not really pressed by Mr. 

Cash. We acknowledge that the process could have been managed better by the prosecutor. 

However, the evidence was clear that Trenique Hall’s identification was made on the basis 

of recognition. She testified that she had known the Defendant “like 12 years ago like from 

primary school time” and would see him every single day through the corner where she 

lived (page 116, line 21 through page 117, line 12). Also, as noted by Counsel for the 

Crown the proper foundation in reference to the Turnbull guidelines were also laid. (see 

page 121, line 20 through page 124, line 32). In these circumstances there was no real 

prejudice to the Appellant. We therefore also dismiss this ground. 

Ground 4: That the verdict is unsafe and unsatisfactory and the conviction is unreasonable 

and unsupported by the evidence. 

Ground 5: That the Learned Trial judge erred in law when he mischaracterized the 

strength and nature of the evidence of Samuel Dennis when summing up the evidence to 

the jury. 

21. We have joined these two grounds together as they deal with connected issues. 

22. Mr. Cash submitted that the circumstantial evidence lead by the Crown, did not lead to a 

safe conclusion that Jason Simmons was guilty of the murder of Neko Lloyd. He argued 

that having regard to the evidence of Samuel Dennis, it cannot be said that Jason Simmons 

was the person who followed behind “Horse”. He noted that there was no doubt that Mr. 

Dennis had mentioned in his evidence two Jasons and that he referred to fat boy as Jason 

and he referred to the other as Jason Simmons. Finally, Counsel pointed to the fact that as 

this witness did not attend Court there was no identification procedure done, either in court 

or out of court to determine who the Jason was that he referred to as following behind 

“Horse”. Thus he concluded that the Jury could not safely determine which Jason followed 

“Horse”. 

23. Mr. Cash submitted that in addressing the Jury on the evidence of Samuel Dennis the 

learned Judge erred in law when he mischaracterized the strength and nature of the 

evidence of Samuel Dennis when summing up the evidence to the jury. This he says further 
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rendered the conviction unsafe. Counsel noted that the learned judge said the following at 

page 279 of the transcript: 

“Samuel Dennis says, in the statement, in the case, Jason 

Simmons pulled out a gun earlier that day, issued a threat to 

kill someone, and then proceeded to follow a person into the 

alley. And shortly thereafter shots went out. 

His lordship said the following at page 277: 

“Samuel Dennis says in his statement, that he was present, 

took out a gun, went behind a person, as it were through the 

alley...” 

His lordship said the following at page 278: 

“Samuel Dennis is with respect to identification of Jason 

Simmons, at a point prior to shots being fired.” 

24. Mr. Cash submitted that the statement of Samuel Dennis did not say that it was Jason 

Simmons who pulled out the gun, nor that it was Jason Simmons who followed “Horse” 

through the alley. We further submit that there was no identification by Samuel Dennis in 

court or out of court. The effect of this Counsel says was to overly inflate the strength of 

the case for the prosecution. The problem was exacerbated Counsel says by the fact that the 

statement of Samuel Dennis was read to the jury by the Judge but was not given to them to 

take with them for review. As such they would not have been aware that the Judge had 

misspoken. 

25. Counsel for the respondent submitted that the evidence for the Crown was based on the 

circumstantial identification evidence of Trenique Hall and the unsworn witness statement 

of Samuel Dennis, which was stipulated and read into evidence by consent of both counsel. 

She argued that based on the circumstantial evidence of both witnesses, who both stated 

that they saw the appellant with a firearm on the scene of the crime, on the night of the 

offence, and in respect of Samuel Dennis, he actually saw the appellant follow the deceased 

through an alley prior to hearing gunshots ring out, there was sufficient, cogent evidence to 

support the conviction of the appellant. 

26. Counsel argued that the Learned Judge did not mischaracterize the strength or nature of the 

evidence of Samuel Davis as proper reading and interpretation of the unsworn witness 

statement of Samuel Dennis would lead to the inescapable conclusion that the “Jason” that 

he saw with a firearm, who followed “Horse” through the alley and who had issued a threat 

earlier in the day that he was going to kill someone, was in fact the appellant, Jason 

Simmons. Finally, Counsel noted that Dennis referred to the other “Jason” as “Fat Boy” 

and the last paragraph of the statement refers specifically to Jason Simmons (see page 219 

lines 11 to 18 of the transcripts). 
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27. Ms. Kelly submitted that the learned trial judge also adequately put the appellant’s case to 

the jury, which alleged that the “Jason” that Mr. Dennis was referring to was “Fat Boy” and 

not the appellant (see page 302 lines 23 to 28 and page 303 lines 8 to 20). As such, she says 

the Learned Judge was correct in his summary and characterization of the evidence and 

adequately put forward the case for the Defence, as well as the competing interpretations of 

the evidence of Samuel Dennis by the Crown and the Defence. 

28. It is clear to us that Samuel Dennis never explicitly said which Jason he saw follow behind 

“Horse” and that he in setting out who was present did refer to one Jason as “Jason 

Simmons" and another just as “Jason”. Additionally, the statement did not specifically say 

“Jason Simmons” had a gun nor did it say that “Jason Simmons” went behind “Horse”. To 

this extent there was a “mischaracterization” of the evidence of Dennis by the Judge. It is 

noted however that when the statement was initially read to the Jury there was no 

mischaracterization and the jury would have heard the evidence in proper form. 

29. Mr. Cash made much of the allegation that the aforesaid statement was not given to the 

jury and as such they would not have known that there was a mischaracterization of what 

Dennis actually said. However, whereas the record does not reflect that the statement was 

given to the Jury it was read to them by the Judge consistent with its content. Further 

defence counsel in closing address based his case on what was actually said By Dennis. In 

these circumstances the jury would have been reminded of what Dennis actually said.  

30. The question for determination is whether the enhancement of the evidence of Dennis 

unfairly prejudiced the appellant’s case.  In assessing which Jason had the gun and was 

seen by Dennis going behind the deceased the Jury had to consider the evidence as a whole 

as Dennis was not present to answer that question.  The Judge in his summation properly 

directed the jury that it was for them to decide which Jason was being referred to by the eye 

witnesses. He also drew to their attention that it was the appellant’s case that they could not 

be sure which Jason was being referred to. 

31. In our view a close scrutiny of the evidence of Dennis leads to the clear inference that the 

Jason being referred to was the appellant. This in our view was the cause of the unfortunate 

enhancement of the evidence by the trial Judge. He appears to have been satisfied that the 

Jason being referred to by Dennis was the appellant. However, in our view the evidence of 

Trenique Hall was significant in that she was clear that the person she saw with the gun 

after the shooting was the appellant. This in our view supported the Crown’s position that 

the Jason referred to by Dennis was the appellant and was capable of removing any 

uncertainty. 

32. We do not find that the conviction is unsafe and in our view it is supported by the evidence. 

The combination of the two witnesses provided sufficient evidence on which the jury could 

find that the appellant committed the crime for which he was charged. In our view the 

“mischaracterization” of the evidence by the Judge was not fatal to the appellant’s case. 

We are of the view that the evidence was such that even without the slip made by the Trial 

judge in his recitation of the evidence of Dennis the jury would have convicted the 



10 
 

appellant. We therefore have no lurking doubt as to the safety of the conviction (see R v 

Cooper [1969] 1 All ER 32) and would in any event apply the proviso to section 13 of the 

Court of Appeal Act and dismiss the appellant’s appeal.  

 

 

__________________________________________ 

The Honourable Mr. Justice Evans, J.A. 

 

 

 

___________________________________________ 

The Honourable Mr. Justice Isaacs, J.A. 

 

 

__________________________________________ 

The Honourable Sir Michael Barnett, J.A. 

 

 


