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On 3 June 2012, Owen Rose (also known as Pappi) was shot in the vicinity of Washington 

Street. The appellants, Livingstone Woodside and Glenardo Johnson were charged with the 

offences of conspiracy to commit murder and the murder of Owen Rose. Both appellants were 

convicted and sentenced. Livingstone Woodside was sentenced to 40 years, less the time spent 

on remand, while Glenardo Johnson was sentenced to 35 years, less three years spent on remand. 

They both appeal their convictions and sentences. Woodside appealed his conviction on the 
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ground that the trial judge ought to have acceded to his no case submission as to the 

inconsistencies in the prosecution’s evidence and that the prosecution failed to prove evidence of 

joint enterprise. Johnson appealed on the ground that he was a juvenile. He argued that his 

statement was not taken in the presence of an appropriate adult and that the police did not 

explain to the adult present his role and responsibility as an appropriate adult. 

Held-: The appeal by Woodside is dismissed. The conviction and sentence is affirmed. The 

appeal by Johnson is allowed and his conviction and sentence is quashed. 

Once the confession of Woodside was admitted as evidence, it met the requirements of the 

second limb of the Galbraith test, and accordingly, any inconsistencies in the prosecution’s 

evidence was a matter for the jury to decide. 

The Judge ought not to have admitted the evidence of Johnson as it was taken in clear breach of 

the Judges Rules as to the taking of statements by police officers from juveniles. Non-

compliance with the Judges Rules does not automatically make a confession statement by a 

juvenile inadmissible as evidence as the judge has discretion to admit the statement if she is 

satisfied that it was made voluntarily. However, the judge has also the discretion under section 

178 of the Evidence Act to exclude evidence if it obtained unfairly.  There is no evidence that the 

police explained to King his duties and role as the appropriate adult and there is also evidence 

that when King tried to ask a question he was prevented by police thereby relegating his presence 

to that only of an observer. The trial judge did not address her mind to this breach of the Judges 

Rules or the fact that Johnson refused to sign his statement, which is inconsistent with it being 

given voluntarily.   The judge was wrong to have admitted Johnson’s statement into evidence 

and therefore it is unsafe and must be quashed. 
 

 

DPP v. Varlack [2008] UKPC 56 considered 

 

Jogee and Ruddock v R [2016] UKSC 9 and [2016] UKPC 7 considered 

 

R v Galbraith [1981] 2 All ER 1060 applied 

 

Shavargo McPhee v R [2016] UKPC 29 applied 

 

Leroy Rolle v Attorney General  SCCrApp No. 182 of 2010 considered 
 

 

 

JUDGMENT 
 

 

 

Judgment delivered by the Honourable Sir. Michael Barnett, JA: 

 

1. These two appeals were being heard together. 
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2. The appellants, Livingston Woodside and Glenardo Johnson, along with Deangelo 

Knowles were charged with the following offences: 

 

a) Conspiracy to commit murder contrary to section 

291(1) (A) and 91 of the Penal Code. The particulars of 

the offence were that they between Wednesday, 30
th

 

May, 2012 and Sunday, 3
rd

 June, 2012  at New 

Providence did conspire together to murder Owen 

Knowles 

 

b) Murder, contrary to section291(1)(A) of the Penal Code, 

Particulars of the offence were that they being 

concerned together did murder Owen Rose. 

 

3. The case against each appellant was based upon the statements each gave to the police. 

 

4. Because of the central importance of their statements I set them out in their entirety at the 

outset of this judgment.  

 

5. Woodside’s statement was in the following terms: 

“On Sunday night Thugs came by my house on Homestead 

Street red and white house.  He came to my stepfather Kaz to 

buy one ecstasy pill. Then Thugs walk up on me after he then 

buy the pill and asked me if I want to take one hit. I say, yes. 

Then I say what he say what he say.  I say yes then I say what 

he say through Washington Street pappy. I tell him I don’t 

even know how this man look. How I suppose to go kill him. 

Then he tell me don’t watch nothing. I have one lil boy name 

Cock Cox let’s move. Then I say where the gun is. He say he 

have the Glock 40 right here. Thugs then give me the gun. Me 

and Cock Cox then gone walking. I had the gun in my hand. 

We walk from out of our yard to the shortcut from Homestead 

Street to Washington Street, then through another shortcut to 

a dirt road and then when we reach the other shortcut. I asked 

Cock Cox where he is. Cock Cox say let’s walk down there to 

see where he is so we could hurry up deal with this vibe. And 

after we walk down there Cock Cox say, see him there bey. 

Then I throw on my hoodie and Cock Cox throw on his hoodie 

and as we was walking past him I take the gun out of my waist 

and shoot him. And as we finish we started walking until we 

reach by the shortcut. We run through Homestead Street get to 

Miami street. We run straight through Miami street to the 

pump. We was standing by the pump when we see Thugs 

pulling out of his yard. I asked him what going on and if he 

ready to see us yet. Then I asked him if he ready to pay us yet. 
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Thugs say give him three days. Then I push the gun back in his 

hand. We disappear. Thugs gone his way and me and Cock 

Cox gone our way. That’s it I ain’t see him no more until the 

three days was up. On Wednesday morning about 9:00 a.m., 

Cock Cox came by me, I say bey, you come here too early. And 

then we walk down by Sharon by Thugs. I ask him if he ready 

to see us, he say yes. Give him couple minutes to come inside. 

He carry us in the back of his yard and deal with us. Then 

after me and Cock Cox came walking out of the yard I gone 

left and Cock Cox gone right. Thugs give us ten thousand 

dollars. Ten grand. I give Cock Cox his $5,000 and I take 

$5,000. I buy a car with mine. The above statement is true and 

correct and I made it off my own free will. I have been told 

that I can add, alter or correct anything I wish.” [Emphasis 

added] 

6. Johnson’s statement was as follows:   

“On Sunday, 3 June 2012 about 10:00p.m. I was through Key 

West Street by cousin Tikka Gray and a guy I know as Vincent 

tell me he get someone to shoot. I say let’s go. We was walking 

through Miami Street, he show me one rasta man through one 

short cut facing the church. I don’t know the church name. 

Vincent then give me one gun, a chrome and black .40 hand 

gun. He tell me to shoot the rasta guy. The rasta guy was 

sitting on a bucket about a couple foot from his home. There 

was fire on the ground, he was smoking. Vincent tell me to 

shoot the rasta guy. I fired three shots in the direction of the 

guy, he drop down on the ground, then Vincent run and tell me 

run through the short cut behind him. I run behind him across 

Lincoln Boulevard through a short cut by a two storey church, 

it burgundy and white, I still had the gun in my hand when I 

get by the church that’s when I give the gun back to Vincent. 

We then gone in one stolen car, a grey self-drive car. We drive 

off park up in Engleston on Palm Beach Street. Vincent gone 

his way and I gone my way. I gone home. This statement is true 

and correct. I have been told that I can add, alter or correct 

anything that I wish.”[Emphasis added] 

 

7. Both statements were admitted into evidence after a voir dire.  

 

8. The appellants at the trial asserted that the statements were not made voluntarily and were 

obtained as a result of oppressive conduct by the police officers. Their defences were 

both alibis. 

 

9. They were convicted of murder and sentenced to prison for a period of time. 
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10. Both Woodside and Johnson appealed their convictions and sentences. 

 

11. I will deal with each appeal separately 

 

Woodside Appeal 

 

12. Ground 1- The first ground was that the evidence was of a tenuous character because of 

inherent weaknesses or vagueness and because it was inconsistent with other evidence. 

The learned trial judge erred in law in allowing the case to go to the jury. 

 

13. At the outset, it is to be noted that Woodside does not object to the decision that the trial 

judge made after the voir dire to admit the confession statement into evidence.  The 

submission on his behalf is that the evidence contained in his statement was such that 

having regard to the other evidence led by the prosecution in the case, particularly the 

evidence contained in the statements of the co accused Johnson, was too unreliable to 

allow the jury, properly instructed to convict him. 

 

14. In a nutshell Woodside’s argument was that although his statement itself may warrant the 

matter being left to the jury, when one takes account of the other evidence led by the 

prosecution and in particular the statements of the co-accused, that evidence in its totality 

is contradictory, tenuous and unreliable to be left to the jury. Accordingly, Woodside’s 

statement he said that he shot the deceased, but in Johnson’s statement he said that it was 

him who shot the deceased.  

 

15. This is the second limb of the well known test in R v Galbraith [1981] 2 All ER 1060, 

where Lord Lane said as follows: 

 

“How then should the judge approach a submission of 'no 

case'? (1) If there is no evidence that the crime alleged has been 

committed by the defendant, there is no difficulty. The judge 

will of course stop the case. (2) The difficulty arises where 

there is some evidence but it is of a tenuous character, for 

example because of inherent weakness or vagueness or because 

it is inconsistent with other evidence. (a) Where the judge 

comes to the conclusion that the Crown's evidence, taken at its 

highest, is such that a jury properly directed could not 

properly convict on it, it is his duty, on a submission being 

made, to stop the case. (b) Where however the Crown's 

evidence is such that its strength or weakness depends on the 

view to be taken of a witness's reliability, or other matters 

which are generally speaking within the province of the jury 

and where on one possible view of the facts there is evidence on 

which a jury could properly come to the conclusion that the 

defendant is guilty, then the judge should allow the matter to 
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be tried by the jury. It follows that we think the second of the 

two schools of thought is to be preferred. 

 

There will of course, as always in this branch of the law, be 

borderline cases. They can safely be left to the discretion of the 

judge.” 

16. In DPP v. Varlack [2008] UKPC 56, Lord Carswell restated the Galbraith principles. 

He said at paragraph 21: 

"The basic rule in deciding on a submission of no case at the 

end of the evidence adduced by the prosecution is that the 

judge should not withdraw the case if a reasonable jury 

properly directed could on that evidence find the charge in 

question proved beyond reasonable doubt. The canonical 

statement of law, as quoted above is to be found in the 

judgment of Lord Lane CJ in R. v. Galbraith [1981] 2 All ER 

1060,[1981] 1 WLR 1039, at 1042. That decision concerned the 

weight which could properly be attached to testimony relied 

upon by the Crown as implicating the defendant, but the 

underlying principle, that the assessment of the strength of the 

evidence should be left to the jury rather than being 

undertaken by the Judge, is equally applicable in cases such as 

the present, concerned with the drawing of inferences." 

17. The inconsistent statement relied upon by Woodside is the statement by Johnson. 

Johnson said it was he who shot Rose whereas Woodside said that it was he who shot 

Rose. 

 

18. In my view this ground had no merit. 

  

19. The fact that there was an inconsistency in evidence is a matter for the jury to determine 

and resolve. Once on the statement of Woodside himself it was possible for the jury (if it 

is accepted that statement of Woodside was given voluntarily) the judge was obliged to 

reject the no case submission and leave the issue to the jury.  As was said in DPP v 

Varlack “the assessment of the strength of the evidence should be left to the jury rather 

than being undertaken by the Judge”. 

 

20. Woodside has made no complaint about the judge’s direction to the jury as to the 

confession. The judge put to the jury Woodside’s allegations as to oppression and his 

alibi defence. 

 

21. In the circumstances this first ground cannot succeed. 

 

22. Ground 2-  Ground  2 of the appeal was that the prosecution did not prove the element of 

joint enterprise. The learned judge erred in law in allowing the case to go to the jury. 
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23. The thrust of Woodside’s argument is that “an essential element for joint enterprise or 

common design is encouragement. Counsel argues that in the respective Records of 

Interview and statements, there is no encouragement by Woodside for the shooting of 

Owen Rose. In the absence of the encouragement, the offence of murder was not 

established. Likewise, following from that, the offence of conspiracy to commit murder 

was also not established” 

 

24. In my judgment this ground simply has no basis.  

 

25. In Jogee and Ruddock v R [2016] UKSC 9 and [2016] UKPC 7 at paragraph 78 the 

Privy Council said: 

 

[78] As we have explained, secondary liability does not require 

the existence of an agreement between D1 and D2. Where, 

however, it exists, such agreement is by its nature a form of 

encouragement and in most cases will also involve acts of 

assistance. The long established principle that where parties 

agree to carry out a criminal venture, each is liable for acts to 

which they have expressly or impliedly given their assent is an 

example of the intention to assist which is inherent in the 

making of the agreement. Similarly, where people come 

together without agreement, often spontaneously, to commit an 

offence together, the giving of intentional support by words or 

deeds, including by supportive presence, is sufficient to attract 

secondary liability on ordinary principles. We repeat that 

secondary liability includes cases of agreement between 

principal and secondary party, but it is not limited to them. 

[Emphasis added] 

 

26. With respect to Woodside the issue of encouragement does not arise. His statement 

contains the express agreement between him and Johnson to kill Rose and they went 

about together to do so. The elements of joint enterprise clearly existed and moreover In 

his statement to the police he categorically says that he was the person who shot Rose.  

 

27. In her directions to the jury, the trial judge said: 

 

“Coming back to being concerned together meaning. The 

prosecution must prove participation by each defendant, the 

common person. While participation, the common person can 

imply an agreement to act together, no formality is required. 

Therefore before you can convict these defendants, you must 

be sure the parties had a joint plan to commit murder” 

 

28. In my view there is nothing wrong or defective in those directions. 
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29.  Final ground- the last ground of the Woodside appeal is related to the sentencing. 

 

30. Although the appellant was convicted of both conspiracy to commit murder and murder 

the judge in her sentence simply said:  

 

“So the sentence of this court eventually will be for Woodside 

forty years less three years. Thirty seven years from 1
st
 May, 

2015”  

 

31. The judge did not specify whether the sentence was for the count of murder or the count 

of conspiracy to commit murder. This is wrong. The judge was obliged to say to which 

count the sentence was being imposed. 

 

32. Notwithstanding the failure of the trial judge to specify the count for which the sentence 

was being imposed, it is clear from the sentencing ruling that the sentence was being 

imposed for the conviction on the count of murder. 

 

33. I set out material parts of the sentencing ruling. 

“The two defendants are before this court for sentencing. Their 

trial was completed on the 1
st
 of May, 2015 when they were 

found guilty.  

…..  

The Crown did seek the death penalty with respect to 

Woodside. And I have looked at the law and I am of the firm 

view that because of his young age he is not a candidate for the 

death penalty.  

There are two factors that the Court has to take into 

consideration.  

First of all, let me be clear that with the new amendment in 

The Bahamas this kind of offence does fall under section 292, 

which says: “Every person who is convicted of murder 

committed in any of the following circumstances shall be 

sentenced in accordance with section 291(1), that is to say -- 

and F speaks to any murder committed pursuant to an 

arrangement whereby money or anything of value one passes 

or is intended to pass from one person to another  or to a third 

party at the request or direction of that person. 

Or 2: Is promised by one person to another or to a third 

person at the request or direction of another person.”  
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In The Bahamas on the basis of this amendment, offences of 

this nature done for money, in other words a contract killing 

qualifies for the death penalty.  

I refer to the case of Simeon Rain v The Queen, recently 

decided at the Court of Appeal where the Court of Appeal 

shared the same view that an offence falling under Section 

290(2) qualifies for the death penalty.  

So let me make that clear. As to whether this case calls for the 

death penalty is another issue.  

I think again one has to look at similar cases where the death 

penalty has been sought and upheld and there are very few of 

those cases.  

But when I look at this particular case, if we are looking at the 

worst of the worst or the rarest of the rare as well as the 

second, and quite important limb of reformation, or whether 

the defendant Woodside can be rehabilitated.  And that is 

where the difficulty lies because that again the psychiatrist who 

have testified before this court are unable to answer that mind 

boggling question of whether a candidate could be reformed 

because we are speaking of a futuristic occasion. And in this 

particular case it was said that it’s difficult to indicate whether 

someone is capable of reform.  

So, when I look at the age of Woodside, despite the fact that 

this murder qualifies for the death penalty I do not think in 

this particular case this court will impose the death penalty on 

Woodside for the reasons that I have just indicated. 

I believe he is a candidate for reformation to reform to 

rehabilitate and be a good citizen. 

I now come to the other aspect. If he does not qualify for the 

death penalty or if the court is not going to impose the death 

penalty on him, then he falls under the second limb; life 

imprisonment or a term of 30 to 60 years as set out in Larry 

Raymond Jones, that landmark case an which has been used 

time and again by all courts in this country. 

I have looked at the principles of sentencing, the cardinal 

principles of sentencing. I have looked at all of the cases that 

the learned Prosecutor has submitted to this court. I also take 

into consideration what Mr. Mangra and Ms. Galanos 
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submitted to the Court by way of plea in mitigation.  I also had 

the benefit of the psychiatrist as well as the probation officer’s 

report with respect to both of these defendants. They are both 

young men. Actually, one was a juvenile at the time that this 

offence was committed, that is Glenardo Johnson was a 

juvenile. 

….. 

I think it was, in my opinion, a senseless killing of a man who 

was not living on the island at the time. He had come from one 

of the family islands to visit his mother and just a contract 

killing. I also believe that the main person was not before this 

court. But that is my view that the third defendant was 

eventually acquitted on a no case submission, I believe. 

And having said all of that I still have to deal with the 

defendants who are before me.  

One cannot state or restate time and again the number of 

murders committed in this country by young men like the two 

defendants who are in the dock. It is sad that there is a juvenile 

or he was a juvenile at the time. And it bothers me why so 

many young men are before the court. We hardly see anyone 

over 30 years of age in this court. In fact now the trend is to see 

them much younger. They are all in their teenage years 

already defendant before this court for serious offences such as 

murder. 

So it the Court should not be or the Court should be cognizant 

of the fact that every day you pick appears to me that the 

message that we are sending out is still not sounding out too 

well because every day you read the newspaper up the 

newspaper and read another murder of someone. And again, 

the culprit is a young person. 

Of course I have to deal with this murder in its own peculiar 

facts and circumstances. As I said I rely on the case of Larry 

Raymond Jones and Angela Poitier also which give guidance to 

the Court, having or not to impose an indeterminate sentence 

but in this sentence I will take just that. Thirty to sixty years 

that, is the bench mark set by this country. 

…. 
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And when I look at each one of them my sentence will be as 

follows. 

…. 

For Woodside forty years imprisonment less the time on 

remand. And this is to be effective from the date of conviction, 

which is the 1st of May, 2015. 

…… 

With respect to Glenardo Johnson, I have taken into 

consideration the fact that were a juvenile. I’m guided by 

Section 291(1), (4) and (5) of the amendment to the Penal Code 

which says that “A person who in the opinion of the Court was 

at the time when the murder was committed under 18 years of 

age shall be sentenced to be detained during court pleasure 

and shall be liable to be detained subject to subsection five in 

such place and under such conditions as the Court may 

direct”, and it goes on. 

Subsection five says “ a sentence of a detention imposed in 

accordance with subsection four shall during its currency be 

reviewed by a judge in the first instance after the expiration of 

20 years and thereafter every five years with and as to whether 

the detention should be maintained or continued” and it goes 

on. 

So, with respect to you I have taken into consideration your 

age. But again as 1 said it’s a senseless killing and the Court 

still has to continue to do its job and send out a strong message. 

So you are sentenced to 35 years less from the 1st of May, 2015, 

less time spent on remand. In your case you said the 3rd of 

July, 2012.” 

34. In my judgment when one reads the sentencing ruling in its entirety it is clear that the 

judge was imposing on Woodside the sentence of 37 years from 1
st
 May, 2015 with 

respect to the count of murder and not conspiracy to commit murder. In my view there is 

no reason to send this matter back to the trial judge to specify that the sentence imposed 

was for the count of murder. 

 

35. Section 13(3) of the Court of Appeal Act provides: 

 

(3) On an appeal against sentence the court shall, if it thinks 

that a different sentence ought to have been passed, quash the 
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sentence passed at the trial, and pass such other sentence 

warranted in law by the verdict (whether more or less severe) 

in substitution therefor as the court thinks ought to have been 

passed, and in any other case shall dismiss the appeal. 

 

36. In my view this section is sufficiently wide to enable this court to impose a sentence 

where the trial judge failed to specify clearly the sentence being imposed but where it is 

clear what sentence the judge intended to impose. To send the matter back to the trial 

judge is not in our view necessary. 

 

37. The trial judge did not impose a sentence on the count of conspiracy and neither 

Woodside nor the Crown have asked us to impose a sentence on that count nor have 

asked us to send it to the trial judge for sentencing. This in our view makes sense as it is 

unlikely that the sentence for conspiracy would exceed the sentence for murder itself and 

what-ever sentence this court would impose on the conspiracy conviction would run 

concurrently with the sentence for murder. 

 

38. Woodside complains that the sentence of 40 years less the period on remand is too harsh. 

This complaint is meritless. This was a contract killing. He killed a man that he did not 

know and with whom he had no grievance for no reason other than money. 

Notwithstanding his young age, the sentence imposed is within the range stated by this 

court in Larry Raymond Jones and could not be considered too harsh. 

 

39. The appeal by Woodside is dismissed. 

Johnson Appeal 

40. I now proceed with the appeal by Johnson. 

 

41. Grounds 1 and 2-Grounds 1 and 2 in my judgment could be taken together. They are: 

 

a) the trial judge wrongly admitted into evidence the 

confession statement, record of interview and the oral 

evidence of the walk through of the scene; and 

 

b) that the trial judge erred when she did not accede to the 

application pursuant to section 178 of the Evidence Act 

to exclude the evidence of the confession statements 

obtained on the basis that it was recently discovered 

that Johnson did say on the video that he did not want 

Gregory King in the interview with him. 

 

42. Johnson at the time of the offence and interview was 16 years old. 

 

43. At the voir dire Johnson complained of police brutality, which he claimed was inflicted 

upon him prior to the interview in the presence of Gregory King. 
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44. The basic thrust of these two grounds is that the judge ought not to have admitted the 

evidence as it was taken in clear breach of the Judges Rules as to the taking of statements 

by police officers from juveniles. The Rules require that interviews with juveniles take 

place in the presence of an appropriate adult.  

 

45. Johnson’s Counsel submits that Gregory King was not an appropriate adult as he lacked 

the necessary empathy with Johnson who he had only known for a limited period of time 

and during which limited period he had been in conflict with King. 

 

46. Counsel for Johnson submits that Gregory King was not an appropriate adult as he lacked 

the necessary empathy with Johnson who he had only known for a limited period of time 

and during which period he had been in conflict with King. 

 

47. She submits that the police never explained to King his responsibilities as the appropriate 

adult whilst Johnson was being interviewed and that the police in breach of the Rules told 

King that he had to be quiet during the interview. 

 

48. Surprisingly, neither during the voir dire nor at the trial after the judge ruled that the 

statements were admissible was Mr. King called to give evidence as to the circumstances 

which caused him to go to the police station and attend whilst Johnson was being 

interviewed at the statements taken. 

 

49.  The trial judge in her ruling at the end of the voir dire as it relates to Johnson said: 

“I’ll be very brief in my ruling. 

We note that Glenardo Johnson was arraigned before the 

magistrate on the 9th of July, 2012. He would have been in 

police custody for about six days. He was examined in police 

custody for about six days. He was examined by Dr. Reddy on 

the 11th July, 2012. Whilst being examined, he alleged that he 

was beaten about his body by police officers. Placed in a body 

bag. And in short, the doctor found no injuries. Again, there 

was a passage of time, which according to Dr. Johnson could 

amount for no visible injuries if this defendant was injured by 

the police. 

He stated that the record of interview and the caution 

statement, were obtained under oppression. In fact, Ms. 

Galanos, for this defendant, identified four issues, which are 

before the Court for determination. Whether the record of 

interview and caution statement were obtained by oppression. 

Secondly, whether Gregory Patrick King, was an appropriate 

adult in the circumstances. Thirdly, whether the statements an 

record of interview were rendered unreliable by reason of 
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anything said or done or omitted to be said or done in the 

circumstances. Fourthly, whether evidence of alleged 

confession made by Glenardo Johnson on inquiries with the 

police officers on the 4th ought to be excluded from the 

evidence. 

With respect to the oppression, this defendant said he was 

slapped by Woman Corporal 138 Dames. Placed in a body bag 

and stamped about his body by police officers in the presence 

of Woman Corporal Dames. 

As I stated he also complained to Dr. Reddy about being 

beaten. And at the end of the day, his evidence, vis-à-vis the 

evidence of the witnesses for the prosecution in the voir dire, 

boils down to who is telling the truth. And I, have head the 

evidence. I have observed the demeanor of the witnesses for the 

prosecution, as well as the defendants themselves in the case of 

Glenardo Johnson, his mother also. 

…. 

The police have moved forward in this jurisdiction. Because in 

the past, I believe and I say out of some degree of caution, I 

believe that the introduction of video recording, of video 

recorded evidence is a bit new to the Bahamas. And I 

commend the police for taking that step. And there is nothing 

better than capturing what took place. 

In this case we have, the video recording evidence and here I 

will have to deal with each defendant separately. 

…. 

Then we have now, Glenardo Johnson. Again we have the 

video recorded interview. Ms. Galanos in very comprehensive 

written submissions, spoke about the prompting and the 

defendant was not given a chance to speak, because the officer 

was saying to him, “speak louder or when”. And she has 

comprehensive set it in her skeleton arguments. 

…. 

Perhaps just for the record, I can refer to paragraphs. And 

under oppression paragraph 7 onwards where Ms. Galanos 

helpfully identified on numerous occasions in which she 
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alleged, that Sergeant Robinson really did not give this 

defendant the time to write down or make his own statement. 

We all listened to the video. And in my opinion, Sergeant 

Robinson, was seeking clarification or just mentioning dates. 

With respect to prompting him, I did not come to that 

conclusion. So, there again, I would not condemn Sergeant 

Robinson for interviewing, telling him “speak up or on that 

day, you mean, on the 3rd of June or the 3rd of July”, 

whatever it is, I cannot say that he prompted him. He was just 

helping him so that he does not run astray. 

 I say that because Ms. Galanos referred to the case of Rolle 

against the Attorney General, 2012, 2 BHSJ number 42. 

Judgement of Court of Appeal, delivered by Justice John, and 

the judgment  was delivered on the 8th of May, 2012.  And it 

went a bit- - I probably will go from paragraph 17, with 

respect to the taking of statements from children and young 

persons. And the judges rule state: “As far as practicable, 

children should be interviewed in the presence of a parent, 

guardian or in their absence some person who is not police 

officer and is of the same sex as the child.” 

Ms. Galanos referred to the case of the State against Abdul 

Sattaur, v Rafeek, Mohamed [1976], 24 WIR 157. Again that is 

referred to in paragraph 18 of the judgment of Justice John, 

Justice of Appeal John. And it continues. Paragraph 18, 19, 

20,21 the case of Peart v R [2006], UKPC 5. Case emanating 

from Jamaica. Where their Lordships in the Privy Council 

considers judges rule and stated that the judges rule is an 

administrative direction. Not rules of law, but possess 

considerable importance, embodying the standard of fairness 

which ought to be observed. 

…. 

The issue here is whether Mr. King, the boyfriend at the time, 

of the defendant, Glenardo Johnson’s mother, was an 

appropriate person. As I read the case of Rolle and the 

Attorney-General, I see nothing here that would suggest that 

he will not be considered an appropriate person. 

In fact, and I believe Corporal Dames’ evidence, she said she 

was surprised and I may be misquoting her exact words, but 

she was, surprised when she found out was Glenardo Johnson 

was, because she knows the mother. So she, herself spoke with 
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the mother. The mother came to the police station and after 

she spoke with her son, she told the police that she has to go to 

work. And she would be sending her boyfriend or the 

stepfather. In fact, it is not even recorded as the boyfriend, but 

the stepfather of the defendant. 

We saw in the video that the stepfather was there. He was 

given the record of interview and the statement. He seems to 

have read it. It was given to the defendant and he refused to 

read; read it. The stepfather was given those documents and he 

read it. 

It comes back to the point of record of interview. If it is taken, 

and not recorded, that brings another issue.  Here we have a 

record of interview recorded, and the issue now which arises or 

which counsel is alleging, he was beaten before or he was 

tortured before. And it becomes an issue of fact. Again and 

credibility, as I said, I had the opportunity of seeing and 

hearing the witnesses who  testified in this court. I accept the 

evidence of the prosecution witnesses. In particular Woman 

Corporal Dames. I found them all to be witnesses of candor 

and honesty and as such I accept their evidence. 

So with respect to the oppressive part of what is alleged by 

defence as the respective statements which are tendered as 

exhibits in the voir dire, as the video recording of Woodside as 

injury, were obtained by confession.  

Counsel helpfully outlined the law with respect to confession 

and what it means oppression. I have looked at all of that. And 

in my opinion, the - - these statements and video recording , 

were obtained freely and voluntarily, in respect of each 

defendant. 

As I said there are other issues which arise under section 178 of 

the Evidence Act. And counsel referred to things said and 

done, and the right to counsel. And I’m only encapsulating 

what were the allegations at the beginning. Whether they were 

deprived right to counsel, right to speak with relatives and so 

on, I believe all those allegations at the beginning. Whether 

they were deprived right to counsel, right to speak with 

relatives and so on, I believe all those allegations come under 

the broad umbrella of section 178.  Let me read it into the 

record. 

…. 
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…. 

We heard this defendant saying he did not have counsel at the 

time. And he did not have money to pay for a lawyer. The 

preamble of these --  of the record of interview, speaks to 

whether you will continue your interview, without a legal 

representative being present. Of course that legal 

representative will be of your own choice and you have to pay 

for his expenses. But lets say that the police did not give him an 

opportunity. I go on in paragraph 54, to state that a failure to 

inform an accused person of his constitutional right and this 

here I will say of his - - I don’t want to misquote what Mr. 

Mangra says. Of a relative being present and to have the 

relative called a lawyer and to pay. 

That - -  in fact, there are cases which says that that failure, 

even of his constitutional right does not of itself necessarily 

mean  that the confession will be excluded. The case of 

Simmons et al v R [2006] UKPC 19 from this jurisdiction, says 

the approach to be taken to the admission of confession 

obtained in breach of constitutional right was considered by 

Lord Stein, in the board judgment in Mohamed and the State, 

from Trinidad and Tobago. I’m not going to read that. 

… 

The Court will have to consider all the circumstances to 

determine whether, not having counsel or not being told of his 

constitutional right, means that the statement which he gave, 

the confession which he gave, was obtained by oppressive 

means. 

… 

… 

I would state that both under section 20 and under section 178, 

I said I was going to read it, but there is no need to read what it 

says. That if the Court finds that the statement was obtained in 

circumstances, which amounted to being unfair, that the Court 

should not allow that statement to be read into the evidence. 

In fact the statement says the Court has a discretion, to exclude 

evidence if it appears that having regard to all the 

circumstances, the admission would have such an unfair effect 

on the proceeding, that the Court ought not to admit it. The 
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discretion of course, ought to be exercised judicially and not 

whimsically or capriciously. In my opinion as I deal with each 

defendant, there are no circumstances in my opinion, which 

resulted in the depravation of the defendants right to be 

questioned fairly. In the premises, the exhibits which were 

tendered at the voir dire, are admissible in evidence and may 

be used by the prosecution. 

During this trial, Ms. Galanos spoke about the statements 

made with respect to the video recording, which was not 

tendered into evidence. There is what is called oral confession 

also. As I said, I believe the police officers. I believe that these, 

both defendants were treated fairly. And not oppressively. And 

therefore all of the documents which were tendered as exhibits 

in the voir dire, is admissible into evidence and the prosecution 

is free to use them for the purposes of this trial. 

So those are my reasons. I had intended to be very short but 

lasted longer than necessary. I commend also for the purposes 

of this ruling, the submissions made by the prosecution, to 

bolster up my reason and the case of Rashad Dean and the 

Queen. I will give a copy now to Mr. Dorsette. 

There is another case that I would like to use to bolster up my 

reasoning today. It is the case of Regina against Frederick 

Green. In that case, the issues raised, were the police failed to 

inform the defendant of his right to retain and instruct counsel 

of his choice and at his expense. A little different from what 

Woodside is alleging. And secondly beatings by the police, in 

circumstances that amount to oppression. What both 

defendants are alleging here. [Emphasis added] 

50. The judge clearly rejected Johnson’s evidence as to the alleged police brutality. She 

accepted the evidence of the police officers. However, unfortunately she did not deal 

fully with the requirements of Section 178 of the Evidence Act with respect to the 

allegation of unfairness based on the breach of the Rules which were issues expressly put 

to her by Johnson’s counsel as set out in her ruling.  

 

51. Section 178 is in the following terms: 

 

“178. (1) In any criminal proceedings the court may refuse to 

allow evidence on which the prosecution proposes to rely to be 

given if it appears to the court that, having regard to all the 

circumstances, including the circumstances in which the 

evidence was obtained, the admission of the evidence would 
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have such an adverse effect on the fairness of the proceedings 

that the court ought not to admit it. 

 

(2) Nothing in this section shall prejudice any rule of law 

requiring a court to exclude evidence.” 

 

52. This section gives wide discretion to a trial judge to exclude evidence which if admitted 

would result in unfairness to either party. The trial judge was expected to have regard to 

this provision separate and apart from her views on the allegations of oppression 

considered under Section 20. 
 

53. She did find that King was an appropriate adult but did not address her mind to the fact 

that King was not in fact Johnson’s stepfather but was simply his mother’s boyfriend and 

that Johnson had known him only or a limited period of time and had recently had an 

altercation with him. The trial judge in her ruling did not consider whether she accepted 

the evidence of Johnson in this regard and in the circumstances whether this made him an 

appropriate adult in the circumstances of this case. 

 

54.  In this case Johnson was being investigated for a homicide and it is unfortunate that the 

judge did not specifically consider this issue in making a determination as to whether in 

fact King met the criteria for an “appropriate adult”. 

 

55. There is no evidence that the police explained to King his duties and role as the 

appropriate adult. In her Ruling, the trial judge did not address her mind to this breach of 

the Judges Rules. In her submissions before this court, Ms. Gomez Jones, counsel for the 

Crown, rightfully conceded that the evidence was insufficient to show that the police 

discharged their duty to explain to King his duties as the responsible adult. 

 

56. Finally during the video recording of  the statement under caution and the record of 

interview, Counsel for Johnson asserts ( and it is clear from the video which is an exhibit 

in the trial and part of the record of this appeal) that King started to ask “ so let me ask 

you a question first, if he were to give you information concerning this murder, how is he 

sure to know that the person really responsible” at which point Sgt. Robinson stops him 

saying: “ Now I suggest you sit down and you listen to the information that he has to give 

us.” 

 

57. Again regrettably the trial judge in her Ruling did not address her mind to this evidence. 

There is nothing in her ruling which indicates that she accepted that the exchange took 

place and what impact it had on King’s role and responsibility as an “appropriate adult” 

 

58. The law with respect to statement given by young persons under the age of 18 was 

summarized in the advice of the Privy Council in Shavargo McPhee v R [2016] UKPC 

29 which was decided after the trial in this matter. 

 

59. In that case McPhee a 17-year-old from New Providence was arrested on Abaco on 

suspicion of murder following an armed robbery. He gave his mother’s phone number in 
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Nassau to the police but no contact with her was established and no lawyer was called. 

After more than 31 hours in custody, during which time the custody log showed he had 

been taken from his cell several times but without any record made of his being 

questioned, a bishop in his mid-seventies was asked to come to the police station in 

Abaco to witness the defendant make a statement. The bishop did not speak to McPhee 

alone nor offer him any advice, but observed that McPhee was hungry and gave the 

police money to buy him a meal, after which McPhee made a written statement under 

caution confessing to the murder. At trial, the McPhee claimed that his statement had 

been made following torture and so was not admissible. The judge rejected the claim of 

torture but did not consider whether the taking of McPhee from his cells had been for the 

purpose of informal interrogation, or whether the bishop could properly be said to have 

been acting as an “appropriate adult” for the witnessing of a juvenile’s confession, and 

allowed the confession to go before the jury. McPhee was convicted of murder and his 

conviction was upheld by the Court of Appeal. McPhee appealed to the Privy Council on 

the grounds, inter alia, that the confession should have been excluded under section 20 of 

the Evidence Act as being unreliable, by reason of McPhee having been subjected to 

unrecorded questioning in the absence of a lawyer or appropriate adult and in any event 

should have been excluded as unfair under section 178 of the Evidence Act. 

 

60. In that case, the Privy Council allowed the appeal and quashed the conviction. It held that 

where police wished to question a juvenile in the absence of his parents or a lawyer but in 

the presence of some other “appropriate adult” it was necessary for that person to be 

apprised of the nature of his role, namely to advise the juvenile, to observe whether the 

interview was being conducted properly and to facilitate communication between him 

and the police. It said that the Bishop who had witnessed McPhee’s confession had not 

been so apprised and had not spoken to McPhee alone or made any inquiry as to what had 

happened to him during his time in custody. Since the judge had not addressed that issue, 

nor considered whether there had been unrecorded interviews before the confession, the 

Privy Council itself looked at the police evidence and said that it could properly be 

inferred from the several instances of taking of McPhee from his cell, and then the 

calling-in of a person on the basis that a statement was imminent, that McPhee had been 

subjected to unrecorded informal interrogation, which, coupled with the lack of any 

attempt to explain to the minister his function, justified a conclusion that the prosecution 

had failed to show for the purposes of section 20(2)(b) of the Evidence Act that the 

confession had not been rendered unreliable. It also held that  the confession ought to 

have been excluded pursuant to section 178 of the Evidence Act on the ground of 

unfairness. [ Emphasis added] 

 

61. Lord Hughes in writing the Advice of the Board summarized the law. He said: 

“The law 

7. The central rule in the Bahamas, as elsewhere in the 

common law world, is that the confession of an accused person 

is admissible evidence against him providing that it was made 

voluntarily. A confession is not voluntary if it was obtained by 



21 

 

oppression, nor if it was obtained as a result of anything said 

or done which renders it unreliable. If either possibility is 

raised, it is for the Crown to show that the confession was not 

obtained in circumstances in which either applied. These 

central propositions are not in doubt and are expressly laid 

down in section 20(2) of the Evidence Act. 

8. Section 20(2) and voluntariness apart, the judge in a 

criminal trial has, by section 178 of the same Act, the power to 

exclude evidence on which the prosecution proposes to rely to 

be given if it appears to him that, having regard to all the 

circumstances, including the circumstances in which the 

evidence was obtained, the admission of the evidence would 

have such an adverse effect on the fairness of the proceedings 

that the court ought not to admit it. It is well established, and 

was not in dispute before the Board, that breaches by police 

interrogators of Codes of Practice and similar standards of 

behaviour are relevant to whether this power should or should 

not be exercised in relation to evidence resulting from 

interviews with suspects. As it was put in the Board’s judgment 

in Peart v The Queen [2006] UKPC 5; [2006] 1 WLR 970, 668 

WIR 372, para 24, the criterion for admission of a statement 

[of confession] is fairness. A breach of proper practice does not 

necessarily result in unfairness such as to justify exclusion; it 

must be judged in the context of all the circumstances, 

foremost amongst which are its gravity and its consequences. A 

deliberate or reckless breach is plainly more serious than an 

accidental one. 

9. Any arrested person is entitled under section 19(2) of the 

Constitution of the Bahamas to instruct without delay a legal 

representative of his own choice and to hold private 

communication with him. If an arrested person is under 18, he 

is additionally entitled under the same section to be afforded a 

reasonable opportunity for communication with his parent or 

guardian. These two constitutional rights are reflected in 

express provisions in the Police Force Standing Orders at para 

17 of section C4. Those Orders go further because para 20 

requires the police, when a minor such as the appellant is in 

custody, to contact an appropriate adult as soon as practicable 

and to ask him or her to come to the police station. An 

appropriate adult is, by para 22, a parent or guardian, a social 

worker, or, failing such a person, some other responsible adult 

who is neither a police officer nor a police employee. The same 

requirement is now made by statute in section 112(1) of the 

Child Protection Act 2007, but that section was not in force at 
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the time of the appellant’s arrest; in his case the relevant rule 

was para 17 of the Force Standing Orders. 

10. The conduct of interviews with suspects is governed both 

by Police Force Standing Orders and by the (English) Judges’ 

Rules (1964 ed). The latter did not mandate the keeping of 

records of interviews except those with persons who have been 

charged, which the appellant had not, and those of children, 

which in that context then meant persons under 14, rather 

than all minors (section 107 Children and Young Persons Act 

1933). But the Force Standing Orders provided by paras 60-61 

of section C4 that a record of all interviews must be kept. 

Where possible that record is to be a contemporaneous one; 

otherwise an accurate and adequate summary must be made 

promptly in the officer’s notebook. This requirement for a 

scrupulous record of all interviews with a suspect is a critical 

part of modern policing. Experience the world over has shown 

the damage that can be done to the criminal process by 

informal interrogations or assertions of informal admissions 

and/or by allegations that such conversations have taken place. 

The rule requiring a record is both a very necessary protection 

of suspects and also designed for the protection of police 

officers against unfounded allegations, all too easily made by 

those who have little to lose and, in the absence of a record, 

extremely difficult to refute. In sum, the rule is a vital feature 

of a system which aims to convict the guilty and acquit those 

whose guilt is not proved. It is central to the fairness of the 

process. 

11. In the case of minors such as the appellant, para 70 of the 

Force Standing Orders further requires that interviews are to 

take place in the presence of an appropriate adult, as defined 

above. These Force Orders reflect similar provisions in other 

countries, such as, in England and Wales, the Codes of 

Conduct made under the Police and Criminal Evidence Act 

1984. The expression “appropriate adult” in the Standing 

Orders is plainly borrowed from those provisions. In Rolle v 

The Attorney General [2012] 2 BHS J No 42, paras 23, 26 the 

Court of Appeal for the Bahamas accordingly applied the 

approach of the English Code to the role of an appropriate 

adult. It approved the statement in that Code (at Note C13C 

(now paragraph 11.17 (May 2014 rev)) that: 

“The appropriate adult should be informed that he is 

not expected to act simply as an observer. The 

purposes of his presence are, first, to advise the person 
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being questioned and to observe whether or not the 

interview is being conducted properly and fairly; and, 

secondly, to facilitate communication with the person 

being interviewed.” 

That case came after the present, but the Code paragraph has 

been in existence in England and Wales since 1985 and 

attention has been drawn to it in many cases since, beginning 

with DPP v Blake [1989] 1 WLR 432, 437. Where the law of the 

Bahamas stipulates the presence of an appropriate adult it 

accordingly carries with it the role thus described” 

62. In this case although Johnson’s mother proposed that King be the appropriate adult to act 

in her stead when the police questioned him. The judge accepted the evidence of Officer 

Dames in this regard. The judge also accepted the evidence of Dames that Johnson spoke 

to King before the interview started and that Johnson did not indicate by words or action 

before the interview started that he did not want King to be present. 

 

63.  In my judgment, the police cannot be faulted for regarding King as an appropriate adult. 

The judge accepted the evidence of Dames that Johnson’s mother told her that she had to 

go to work and would leave King to be present during the interview 

 

64.  However, on the evidence the police did not explain to King exactly what his role was in 

the exercise. They did not tell him “that he is not expected to act simply as an observer. 

The purposes of his presence are, first, to advise the person being questioned and to 

observe whether or not the interview is being conducted properly and fairly; and, 

secondly, to facilitate communication with the person being interviewed.” 

 

65. But in this case not only was it not explained to King what his responsibilities  were, the 

video tape shows that at the beginning of the interview when he sought to ask a question 

King was told by the police. “Now I suggest you sit down and you listen to the 

information that he has to give us”. I agree with Counsel for Johnson that this effectively 

reduced King’s role to that of an “observer” and this is precisely what the Rules say he is 

not. The appropriate adult should be informed that he is not expected to act simply as an 

observer. 

 

66. There is nothing in the trial judge’s Ruling on the voir dire that indicates that she took  

into account this exchange between Sgt. Robinson and King. She simply focused on the 

allegations of police brutality which she rejected. 

 

67. It is puzzling and disconcerting that neither Sergeant Robinson nor Mr. King was called 

to give evidence at the trial as to the circumstances surrounding the taking of the 

statement and the record of interview. This was so, both during the voir dire and in the 

trial itself. The only police officer to give evidence appears to be Corporal Dames. Had 

Sgt. Robinson testified he may have given evidence that he in fact explained to Mr. King 

his role and responsibility as an appropriate adult and may have given some explanation 
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as to why he told Mr. King to “sit down and you listen to the information” which the 

juvenile was giving to them. I am aware that Sgt. Robinson had at the time of the trial 

retired from the police force, but the court has ample powers of subpoena and the fact 

that he had retired does not explained his not being called to testify and give evidence as 

to this important information which goes to the core of the admissibility of Johnson’s 

statement. 

 

68. No explanation appears from the record as to why King was not called to testify. His 

evidence was also of critical importance to the admissibility of the statement of Johnson 

and the compliance with the Rules. 

 

69. However, noncompliance with the Judges Rules does not automatically make a 

confession statement by a juvenile inadmissible as evidence. The judge has a discretion to 

admit the statement if she is satisfied that it was made voluntarily. The judge has also the 

discretion under section 178 to exclude evidence if it obtained unfairly.  

 

70. Indeed, in Leroy Rolle v The Attorney General  SCCrApp No. 182 of 2010, this court 

did not quash a conviction notwithstanding that the statement from the juvenile was taken 

in breach of the Judges Rules. 

 

71. Even in Sharvargo McPhee the breach of the Rules with respect to the appropriate adult 

alone may not have justified the exclusion of the confession statement. It was all of those 

factors (including that likelihood that he was interviewed by the police earlier in the 

absence of the bishop when he was taken out “on inquiries’) taken together that justified 

the exclusion of the confession statement and thus the quashing of the conviction.  

 

72. Johnson’s primary complaint was that of police brutality. It is clear that the Judge 

accepted the police witness evidence as to what took place that morning and rejected 

Johnson’s testimony as to police brutality. However, as noted above her duty did not end 

there as issues relevant to section 178 had been raised for her consideration and 

determination. 

 

73. The issue is whether in this case the breaches of the Rules made the judge’s exercise of 

her discretion unreasonable. Was this statement obtained unfairly?  

 

74. This court is always reluctant to override a trial judge’s exercise of his or her discretion to 

admit evidence after the conduct of a voir dire.  

 

75. However, the failure of the police to explain to Mr. King his role as the appropriate adult 

and more importantly the refusal of Sgt. Robinson to permit Mr. King to be anything 

other than an observer in our view make it unfair to permit this confession to be admitted 

into evidence. 

 

76. The court could not be sure that had it been explained to Mr. King what his role was and 

had he been permitted to ask the question he was seeking to ask before the interview 
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started or otherwise discharge his duties as an appropriate adult, that Johnson would still 

have made the statement to the police. 

 

77. This is particularly heightened by the fact that Johnson refused to sign his statement 

which is inconsistent with the Crown’s assertion that it was given voluntarily. 

 

78. In my view that the judge was wrong to have admitted Johnson’s statement into evidence.  

 

79. As this confession statement was the critical evidence against Johnson, without it his 

conviction is unsafe and must be quashed. 

 

80. Is this a case which ought to be retried before a different judge and jury? I think not. The 

breaches of the Judges Rules remain the same. As we have found that it was unfair to 

admit that evidence, a retrial would serve no useful purpose. 

 

81. The appeal by Johnson is allowed and his conviction and sentence are quashed. 
 

 

 

___________________________________ 

The Honourable Sir Michael Barnett, JA        

 

 

 

82. I agree 

__________________________________ 

The Honourable Mr. Justice Isaacs, JA               

 

 

 

83. I also agree 

___________________________________ 

The Honourable Mr. Justice Evans, JA               

               

 

 


