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Criminal Appeal -Strike out- Jurisdiction of the Supreme Court- Whether the Supreme Court has 

jurisdiction to reinstate an appeal struck out for want of prosecution 

 

The appellant was convicted of threats of harm by a magistrate and he filed a Notice of Appeal in 

the Supreme Court appealing his conviction and sentence. When the appeal came for hearing, the 

appellant nor his counsel appeared at the hearing. The appeal was therefore dismissed for want of 

prosecution. The appellant then applied to have matter reinstated. The matter was heard and the 

application was refused on the ground that there was no jurisdiction to reinstate an appeal that 

had been dismissed, even for want of prosecution on the non-appearance of the appellant or his 

counsel. The appellant appeals that decision. The question as to “whether the Supreme Court has 

jurisdiction to reinstate an appeal struck out for want of prosecution” was certified as one of 

public importance. 
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 Held: appeal allowed; matter remitted to the Supreme Court for determination. 

In its’ appellate jurisdiction, the Supreme Court has all of the powers given to it at common law 

as a superior court of record. This in my judgment includes all of the inherent and implicit 

powers given to a superior court of record as set out in the cases referred to in this judgment. 

That includes the power, when it is a final appellate court, to reopen an appeal. 

Whether to restore an appeal is the exercise of discretion. It is a balancing exercise which must 

be exercised unfettered and having regard to the facts of a particular case. The failure to attend 

was a mistake; the application to restore was made promptly after the mistake was discovered 

and that the appeal was dismissed; there is no suggestion that the appeal is wholly without merit; 

if the appeal is not restored the appellant will be visited with a criminal record and criminal 

sanctions without having his right to appeal determined on its merits through no fault of his own 

but simply because of the fault of his counsel; the appellant will have no meaningful redress 

against his counsel for their mistake and the Crown or the public can assert no prejudice by 

having the appeal restored. 

Like all judicial discretion it must be exercised to achieve fairness. That is the business of the 

courts. The principle is that unless the court has pronounced a judgment upon the merits or by 

consent, it is to exercise its powers so as to achieve a proper adjudication of matter before it on 

the merits of the case.  

Bain v The Queen (New Zealand) [2009] UKPC 4 followed 

R v Daniel [1977] Q.B. 364 considered 

R v Gohil [2018] EWCA Crim 140 considered 

R v Grantham [1969] 2 Q,B. 574 

R v Henry [2018] 5 LRC 54 considered 

R v Yasain [2016] QB 146 considered 

Smith v Regina [2015] 1 BHS J 12 applied 

Taylor v. Lawrence (2003) QB 528 considered 

Vidale v Mayor, Alderman and Citizens of Port of Spain [1968]13 WIR 299 considered 
_________________________________________________________________________________                 

JUDGMENT 

_________________________________________________________________________________ 

Delivered by The Honourable Sir Michael Barnett JA,  

1. This is an appeal from the decision of a judge of the Supreme Court refusing to reinstate an 

appeal from a Magistrates Court which was struck out when the appellant did not appear on 

the date fixed for the hearing of the appeal. The Chief Justice, who was the judge who 

heard the application to reinstate, refused to do so based on the ground that he had no 

jurisdiction to reinstate an appeal that had been dismissed, even for want of prosecution on 

the non-appearance of the appellant or his counsel. 
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 The Facts 

2. The appellant was convicted of threats of harm by a magistrate. 

3. On the 18 April, 2017 he filed a Notice of Appeal in the Supreme Court appealing his 

conviction and sentence. The appeal came for hearing before the then Chief Justice on the 

16 May, 2017. Neither the appellant nor his counsel appeared at the hearing. The appeal 

was dismissed.  

4. Unfortunately, we have no record of what actually transpired at that hearing and the basis 

upon which the court was satisfied that the appellant and his counsel were aware of the 

hearing and decided to dismiss the appeal. It is unclear whether the Crown appeared on the 

16 May, 2017 when the appeal was struck out.  

5. On the 23 May, 2017, a week after the appeal had been struck out the appellant applied by 

summons to the Chief Justice for an order reinstating his appeal which had been dismissed 

on account of his non-appearance. That application was supported by an affidavit of Martin 

Lundy an attorney in the firm that represented the appellant. That affidavit was in the 

following terms: 

1. I am an Attorney-at-Law at the law firm of Messrs. 

Callenders & Co. (“Callenders”), the Attorneys of record for 

the Appellant herein. I assist Mr. Frederick R. M. Smith, QC, 

Senior Partner of the said Firm with primary carriage of these 

proceedings on behalf of Mr. Archer. 

2. I swear this Affidavit in support of Mr. Archer’s application 

to relist the instant appeal following its dismissal for want of 

prosecution on Tuesday, 16
th

 May, 2017. 

3. The facts to which I depose herein are within my personal 

knowledge save where otherwise stated and where otherwise 

stated, I set out the grounds and sources of my information 

which I verily believe to be true. 

4. On 18
th

 April, 2017, Callenders filed a Notice of Appeal to 

commence the instant proceedings. Shortly thereafter, on 26
th

 

April, 2017 Callenders received notice from the Supreme 

Court that Mr. Archer’s appeal had been listed for hearing on 

8
th

 May, 2017. 

5. Callenders received the purported record for the Appeal on 

28
th

 April, 2017. However, upon receipt of same, we noticed 

that the documents pertained to Mr. Archer’s Constitutional 
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Application regarding his criminal libel charges and not this 

instant appeal. 

6. On 3
rd

 May, 2017, I received a call from Ms. Lightbourn 

from the Supreme Court Registry indicating that the Court 

was aware that it had issued the incorrect documents for Mr. 

Archer’s appeal and confirming that a new date would be 

provided for the hearing of the Appeal. This date was 16
th

 

May, 2017. 

7. Later in the day, we were reminded that Mr. Smith, QC was 

scheduled to be before the Court of Appeal for a 3 day hearing 

beginning on 16
th

 May, 2017 in Appeal No. 216 of 2016 The 

Hon. Jerome Fitzgerald et at v. Coalition to Protect Clifton 

Bay et al. Because of this, Mr. Smith, QC would be unavailable 

to attend Mr. Archer’s appeal if scheduled on l6th May, 2017. 

A copy of the Court of Appeal List of Appeal for the month of 

May is exhibited hereto at “MAL -1”. 

8. On the following day, 4
th

 May, 2017, I telephoned Ms. 

Lightbourn to make her aware that there would be a conflict in 

Mr. Smith’s diary if Mr. Archer’s appeal was heard on 16th 

June, 2017. Because of this, Ms. Lightbourn and I canvassed 

alternative dates and eventually agreed on 16
th

 June, 2017. 

9. We promptly informed Mr. Smith, QC and Mr. Archer of 

the date for the hearing of the Appeal and diarized it 

accordingly. See copies of the relevant emails annexed hereto 

and marked exhibit “MAI2”. 

10. On 9
th

 May, 2017, the clerical staff Callenders received the 

“Record of Appeal” from the Supreme Court. Unbeknownst to 

me, The Record contained a Notice of Hearing returnable on 

16
th

 May, 2017 for the hearing of Mr. Archer’s Appeal. 

Unfortunately, I was out of office when Callenders received the 

Record and even upon my return to office on 19
th

 May, 2017, I 

was not aware that Mr. Archer’s appeal had been moved to 

16
th

 May, 2017. 

11. I first became aware that Mr. Archer’s appeal was listed 

for 16
th

 May, 2017 when I received a call from Ms. Lightbourn 

indicating that the appeal has been struck-out for want of 

prosecution. Of course, much back-and-forth ensued between 
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Ms. Lightbourn and me about when the Appeal was to be 

heard. As matters stand presently, Ms. Lightbourn insists that 

she told me of the 16
th

 May 2017 fixture and relies entirely on 

the Court’s notice which Callenders received on 9
th

 May, 2017. 

12. I then promptly wrote the Court explaining and 

apologizing for the inadvertent non-appearance by Callenders 

at the Appeal. I also telephoned Mr. Ambrose Armbrister, 

counsel for the Respondent herein, explaining the non-

appearance and advising him of the fact that we would be 

taking which ever steps as are necessary to re-list Mr. Archer’s 

Appeal. Because of this, I verily believe that the Respondent 

has not and will not be prejudiced by the re-listing of the 

Appeal. 

13. Furthermore, I do not believe that the matter would have 

proceeded in any event on 16
th

 May, 2017 because, as at 

today’s date, we have yet to receive the full transcript of’ the 

proceedings before the Magistrate’s Court. 

14. In view of the foregoing, I humbly request that the Court 

relist Mr. Archer’s Appeal in the interest of the administration 

of justice.” 

6. The Crown did not file any affidavit in reply to Mr. Lundy’s affidavit and on the face of the 

application the contents of that affidavit were not refuted.  

7. That application to reinstate came for hearing before the Chief Justice on the 12 June, 

2017. At that hearing the Chief Justice questioned whether he had the jurisdiction to 

reinstate an appeal from the magistrate’s court which he had already struck out.  

8. After counsel for the appellant stated the nature of the application, the Chief Justice 

immediately said: 

“The only problem I have is jurisdiction” 

9. Mr. Frederick Smith Q.C., counsel for the appellant, argued that there was an inherent 

jurisdiction in the court to reinstate an appeal that was struck out because of the non-

appearance by an appellant.  The Chief Justice pressed counsel for the appellant in the 

following terms: 

“I am sure you have done extensive research on this point, and 

I don’t think you will be able to find any criminal case of this 

nature where what you are asking me to do was ever done” 
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10. Counsel replied: 

“My Lord, I have not been able to find any authority but if I 

am right, I would submit I need no authority.” 

11.  After hearing counsel for both the appellant and the Crown, the following is found: 

“Mr. Armbrister: I don’t know of any situation under the 

criminal law where once a decision is made on appeal the 

Appellant Court can reconsider. I’m not aware of any. But 

unless I can be of further assistance those are my submissions. 

THE COURT: You see, that is the problem I have with this. 

I’m not satisfied on the face of it that I have jurisdiction. I hear 

your case and certainly if I have jurisdiction, I can almost 

indicate given the fact that I would probably exercise my 

discretion as indicated on the summons. But on the face of it, 

I’m not satisfied that I have jurisdiction. I would be prepared 

to certify the point if you wish. I can do that now. I will certify 

it as a point of public importance.” (my emphasis)  

12. The appellant appeals that decision.  The point of law which the Chief Justice has certified 

as being one of public importance is “whether the Supreme Court has jurisdiction to 

reinstate an appeal struck out for want of prosecution”. 

13. The Notice of Appeal is in the following terms: 

“This Appeal is for an order: 

1. Declaring that the Supreme Court has the jurisdiction 

to restore an appeal which has been dismissed for want 

of prosecution; and 

2. Setting aside the Order; and 

3. For Costs both here and below. 

AND TAKE FURTHER NOTICE that the ground of this 

appeal is that the Learned Chief Justice erred in law by finding 

that the Supreme Court is devoid of the jurisdiction to restore 

a criminal appeal from the Magistrate’s Court which has been 

dismissed for want of prosecution prior to the perfection of any 

Order or the issuance of any certificates in relation thereto and 

further details are set out in the Affidavit of Martin A. Lundy 
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II filed on 23
rd

 May, 2017 in Magistrate’s Court Appeal 

annexed hereto. 

AND TAKE FURTHER NOTICE that the Appellant seeks the 

following Constitutional relief pursuant to Article 28 of the 

Constitution of The Bahamas for a breach of his right to a fair 

hearing under Article 20 of the Constitution, namely: 

1. A Declaration that the decision of the Court to dismiss 

the Apppellant’s criminal appeal for want of 

prosecution, despite not being provided with a full 

transcript of proceedings from the Magistrate Court 

which would have prevented him from fairly appealing 

the decision of the Magistrate, is a breach of his right to 

a fair hearing guaranteed by Article 20 of the 

Constitution; 

2. That the Respondent pay Damages to the Appellant for 

having unconstitutionally subjected him to not having a 

fair hearing; 

3. That the Respondent pay the Appellant’s Costs; 

4. All such other further orders, writs, reliefs and or 

directions as the Court may consider appropriate for 

the purpose of securing the enforcement of the 

fundamental rights and freedoms to which the 

Appellant is entitled under the Constitution. 

 

AND TAKE FURTHER NOTICE that the Appellant seeks to 

appeal the Supreme Court’s decision, made on 16 May 2017 in 

the Supreme Court Proceedings Omar Archer Sr. v 

Commission of Police 2017/APP/sts/0001, to strike out/dismiss 

the Appellant’s criminal appeal from the Magistrate’s Court 

for want of prosecution. The grounds for appealing this 

decision are as follows: 

1. Non-appearance at the hearing on 16 May 2016, by 

itself, did not justify dismissing/striking out the appeal 

for want of prosecution. 

2. Further or alternatively, the Supreme Court erred in 

dismissing/striking out the appeal for non-appearance 

in all the circumstances of the case. 
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AND TAKE FURTHER NOTICE that the Appellant seeks an 

Order setting aside the Supreme Court’s decision to dismiss 

the Appellant’s appeal for want of prosecution.” 

14. Although the Notice of Appeal is not elegantly drafted, in substance it is an appeal from the 

decision of the Chief Justice to refuse the application to restore the appeal. The ground of 

the appeal is that the Chief Justice erred in law in holding that he did not have the 

jurisdiction to reinstate an appeal which was struck out because of the non-appearance of 

an appellant at the date fixed for the hearing of the appeal.   

15. There is nothing in the Criminal Procedure Code that expressly provides for the Supreme 

Court to dismiss an appeal because the appellant did not attend at the date of hearing. 

Section 248 of the CPC states: 

“248. The court may adjourn the hearing of the appeal, and 

may upon the hearing thereof, confirm, reverse, vary or 

modify the decision of the magistrate’s court or remit 

the matter with the opinion of the court thereon to the 

magistrate’s court, or may make such other order in the 

matter as it may think just, and may, by such order, 

exercise any power which the magistrate’s court might 

have exercised, and such order shall have the same 

effect and may be enforced in the same manner as if it 

had been made by the magistrate’s court.” 

16. In my opinion, the Supreme Court judge has the power whenever the appeal comes up for 

hearing to make any “such order as it may think just”. This must include the power, if it 

thinks just, to dismiss the appeal for the non-appearance of an appellant as opposed to 

adjourning the appeal as it also has the power to do. 

17. However, there is not an express power to reinstate an appeal that it has struck out, for 

whatever reason. It is not found in the CPC or any other statutory provision.  

18. It is because of that, that I apprehend that the Chief Justice was doubtful that a judge of the 

Supreme Court had the jurisdiction to reinstate an appeal which he had struck out. It 

appears that the Chief Justice may have been relying on the decision in R v Grantham 

[1969] 2 Q,B. 574 where it was held that if a statute provides a right to apply one and only 

once and that application has been properly determined the court is “functus officio”.  

19. However, in my judgment there is ample authority that the Supreme Court in the exercise 

of its’ jurisdiction as a final appeal court on appeal from a magistrate’s court has the 

jurisdiction to reinstate an appeal which it has dismissed for want of prosecution. 
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20. The general wide principle is set out in the decision of the Privy Council in Bain v The 

Queen (New Zealand) [2009] UKPC 4 where the Board said:  

“The Privy Council, like other final courts of appeal has an 

inherent jurisdiction to discharge or vary its own orders in 

cases in which this is necessary for the purposes of justice”.   

21. This jurisdiction is an inherent jurisdiction vested in courts where there can be no appeal 

from that court to another to correct a wrong. Whether it should be exercised in a particular 

circumstance is a matter of discretion, not a matter of jurisdiction. Having regard to the 

importance of finality in litigation and the need for litigants to comply with the rules and 

regulations of the court, it must be carefully and perhaps, sparingly exercised, but the 

jurisdiction to reopen an appeal exists.  

22. This principle described by the Privy Council in Bain v R was earlier enunciated by the 

English Court of Appeal in Taylor v Lawrence [2003] Q.B. 528 where the court was 

considering the exercise of a jurisdiction in a civil case concerning trespass to land to 

reopen an appeal after it was discovered that a judge who heard the trial at first instance 

had received services from a party’s solicitors for which he received no bill. The headnote 

summarized the effect of that decision in the following terms: 

“The Court of Appeal had a residual jurisdiction to reopen an 

appeal which it had already determined in order to avoid real 

injustice in exceptional circumstances. The court had implicit 

powers to do that which was necessary to achieve the dual 

objectives of an appellate court, namely to correct wrong 

decisions so as to ensure justice between the litigants involved, 

and to ensure public confidence in the administration of 

justice, not only by remedying wrong decisions, but also by 

clarifying and developing the law and setting precedents. A 

court had to have such powers in order to enforce its rules of 

practice, suppress any abuses of its process and defeat any 

attempted thwarting of its processes. The residual jurisdiction 

to reopen appeals was linked to a discretion which enabled the 

Court of Appeal to confine its use to the cases in which it was 

appropriate for the jurisdiction to be exercised. There was a 

tension between a court having such a residual jurisdiction and 

the need to have finality in litigation, so that it was necessary to 

have a procedure which would ensure that proceedings would 

only be reopened when there was a real requirement for that to 

happen.”   
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23. In R v Yasain [2016] QB 146, the English Court of Appeal said that Criminal Division of 

the Court of Appeal had the same implicit power as the Civil Division determined that it 

had in Taylor v Lawrence. That court said:  

“It is well established that this court has, like any other court, 

an implicit power to revise any order pronounced before it is 

recorded as an order of the court in the record of the relevant 

court”.  

24. The mere pronouncement of the order does not deprive the court of its ability to revisit the 

order. There is no evidence that the provisions of section 254 of the CPC had been 

completed and that the Registrar had informed the magistrates that the appeal had been 

dismissed and the decision of the magistrate confirmed. As I said no affidavit evidence was 

filed in response to Mr. Lundy’s affidavit. Section 254 states; 

“254. (1) Whenever the decision of a magistrate’s court is 

confirmed on appeal, the Registrar shall inform the 

magistrate’s court of such confirmation, and 

thereupon the magistrate’s court may issue a warrant 

of distress, or commitment, or writ of execution, as the 

case may be, for enforcing such decision in the same 

manner as though no appeal had been brought.  

(2) Whenever the decision is not confirmed, the Registrar 

shall send to the magistrate’s court from the decision 

of which the appeal was made, for entry in the register 

of that court, and shall also endorse on the conviction, 

order or judgment appealed against a memorandum 

of the decision of the Supreme Court, and whenever a 

copy or certificate of such conviction, judgment or 

order is made, a copy of such memorandum shall be 

added thereto, and shall be sufficient evidence of the 

decision on appeal in every case where such copy or 

certificate would be sufficient evidence of such 

conviction, order or judgment.”   

25. But the court in that case went further to hold that the power exists even after the order has 

been recorded “where a defect in procedure may have led to some real injustice”. 

26. Indeed, in Smith v Regina [2015] 1 BHS J 12 this court said: “there is the now recognised 

jurisdiction in the case of Taylor v. Lawrence (2003) QB 528, which enables a court in 

exceptional cases, in the interest of justice, to re-open a previous decision it had already 

made.” 
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27. In R v Gohil [2018] EWCA Crim 140, the English Court of Appeal reviewed the 

jurisprudence on the jurisdiction of the English Court of Appeal Criminal Division to 

reopen an appeal after it had already been decided on its merits. I do not propose to recap 

the judgment, but it concluded at para 110: 

“On the footing upon which R v Yasain was decided, namely 

that there is no difference between the jurisdiction of the Civil 

Division and that of the CACD to reopen previous final 

determination, it can safely be said that of the CACD will not 

reopen a final determination of any appeal unless (i0 it is 

necessary to do so in order to avoid real injustice; (ii) the 

circumstances are exceptional and make it appropriate to 

reopen the appeal; and (iii) there is no alternative effective 

remedy” 

28. Finally,  in R v Henry [2018] 5 LRC 546, the Caribbean Court of Justice said:  

“It is thus settled law that a court has an inherent power to 

even reopen a criminal appeal to ensure that justice is done.” 

29. It is correct that the courts have insisted that the jurisdiction should only be exercised in 

exceptional cases. This must particularly be so when the appellate court has adjudicated a 

matter and ruled on the merits of the appeal, which is not the case in this appeal presently 

before the court.  

30. But the inherent jurisdiction exists. It is illustrated by the decision in R v Daniel [1977] 

Q.B. 364 long before Taylor v Lawrence. The headnote reads as follows: 

“The defendant was sentenced to 18 months' imprisonment for 

burglary. His applications for leave to appeal out of time and 

for leave to appeal against sentence were refused by the single 

judge. He then applied to have his applications renewed before 

the full court. A firm of solicitors informed the registrar of the 

court in writing that they had been retained by the defendant 

and would be instructing counsel. Due to an administrative 

error, that information was not included in the defendant's file 

and neither solicitors nor counsel were told of the date fixed 

for the hearing of the applications. As a result on June 14, 

1976, the full court considered the applications in the absence 

of counsel and, after granting an extension of time, refused 

leave to appeal against sentence. On the following day, the 

registrar of the court sent out notices of determination of the 

applications, as required by rule 15 of the Criminal Appeal 
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Rules 1968. The court's order was then recorded by the proper 

officer of the court of trial. On the solicitors' requesting a fresh 

hearing, the court ordered the application to be relisted. On 

September 14, when counsel appeared for the defendant, the 

court held that it was functus officio and dismissed the 

application for leave to appeal against sentence. On September 

17, on a reference by the Secretary of State the court heard 

counsel for the defendant and, allowing the application for 

leave, dismissed the appeal against sentence on its merits. 

On the issue of relisting appeals and applications in cases of 

administrative error:- 

Held, that the inherent jurisdiction of the Court of Appeal 

(Criminal Division) to relist for hearing applications and 

appeals could be exercised, even after the court's judgment or 

order had been finally recorded by the proper officer of the 

court of trial, where there was a nullity or where, pursuant to 

the court's general power to prevent a miscarriage of justice 

under the Criminal Appeal Act 1969 and the rules made 

thereunder, the court's failure to follow the rules or well-

established practice led to the likelihood of an injustice being 

done to the defendant; that, accordingly, since the defendant 

had informed the registrar of the court in writing of his 

intention to appear by counsel and as he had, by an 

administrative error, been deprived of the common law right 

of every citizen to be represented before the courts, the court 

had had jurisdiction to relist the application and had acted per 

incuriam in holding itself to be functus officio at the 

rehearing.” 

31. In that case the court had no hesitation in relisting an appeal determined in the absence of 

an appellant when it was discovered that the appellant’s absence was due to an 

administrative error by the court. 

32. In this case before us the absence by counsel appears to be a misunderstanding between 

counsel and the court as to when the hearing would take place. As I pointed out earlier 

there is nothing to suggest that the affidavit evidence of Martin Lundy is inaccurate or 

misleading. 

33. Having regard to the myriad of circumstances that may present itself to the court, no 

inflexible rule can be adopted to fetter the exercise of the court’s inherent jurisdiction to 
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reopen or reinstate an appeal which has been struck out. The primary issue is whether it is 

“necessary for the purposes of justice” (using the language in Bain v R) or necessary “to 

ensure justice is done” (using the language of R v Henry). 

34. In my judgment, the Supreme Court has the jurisdiction given to it by section 7 of the 

Supreme Court Act. That section provides: 

“7. (1) Subject to this or any other law, the Court shall have — 

(a) unlimited original jurisdiction in civil and criminal 

causes and matters; and 

(b) such appellate jurisdiction as may be conferred 

upon it by this or any other law.” 

35. In its’ appellate jurisdiction, the Supreme Court has all of the powers given to it at common 

law as a superior court of record. This in my judgment includes all of the inherent and 

implicit powers given to a superior court of record as set out in the cases referred to in this 

judgment. That includes the power, when it is a final appellate court, to reopen an appeal. 

36. Section 21 of the Court of Appeal Act makes it clear that the Supreme Court is in this case 

the final appellate court on an appeal from the Magistrates Court. It provides: 

“21. (1) Any person aggrieved by any judgment, order or 

sentence given or made by the Supreme Court in its appellate 

or revisional jurisdiction, whether such judgment, order or 

sentence has been given or made upon appeal or revision from 

a magistrate or any other court, board, committee or authority 

exercising judicial powers, and whether or not the proceedings 

are civil or criminal in nature may, subject to the provisions of 

the Constitution and of this Act, appeal to the court on any 

ground of appeal which involves a point of law alone but not 

upon any question of fact, nor of mixed fact and law nor 

against severity of sentence: 

Provided that no such appeal shall be heard by the court unless 

a Justice of the Supreme Court or of the court shall certify that 

the point of law is one of general public importance.”2 

37. In determining appeals from the Magistrates Court it is in effect a final appellate court. 

38. In this case the Chief Justice had doubts as to his jurisdiction to reinstate an appeal. 

Unfortunately, he was not helped by counsel by any reference to the jurisprudence cited in 

this judgment. Had he been referred to these authorities I am confident that he would have 
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accepted that he had the jurisdiction to reinstate the appeal. I am satisfied that he had the 

jurisdiction to do. 

39. At the application to reinstate, the Chief Justice made it clear that the only issue he had was 

one of jurisdiction. In his ruling he made it clear that if he had the jurisdiction he would 

have exercised it in the manner requested by the appellant. This in my judgment is 

consistent with the approach of the court as illustrated in R v Daniel. 

40. I accept that in this case it is not an administrative error of the court, but a mistake on the 

part of counsel for the appellant. But the mistake was not contumelious. It was a mistake 

that was explained in the affidavit of Mr. Lundy. 

41. In Vidale v Mayor, Alderman and Citizens of Port Of Spain [1968]13 WIR 299, the 

Court of appeal of Trinidad and Tobago had to consider whether the negligence or mistake 

of an appellant’s solicitor was sufficient reason for making an application to appeal out of 

time. Fraser JA said: 

 

“In my judgment, a mistake of a solicitor may be a good reason 

for making an application for leave to appeal out of time and 

the court in considering the facts will have to determine 

whether in a particular case the delay was due substantially to 

the mistake and if so, whether, having regard to all the 

circumstances of the case, the court in the exercise of its 

discretion ought to make it an exception to the rule; but it is 

not to be thought that the discretion will necessarily be 

exercised in every set of facts. The reason may be good but it 

must also be substantial. Bearing in mind also that it is entirely 

in the discretion of the court to grant or refuse an extension of 

time the reason given must be examined in the light of the 

other circumstances. The length of time that has elapsed is 

always a material factor so that although a mistake of a 

solicitor may be a contributing factor, the delay in bringing an 

appeal may not necessarily be attributable thereto; the delay 

may have continued a long time after the mistake was 

discovered or, as in this case, there may have been persistent 

and unexplained default in pleading before the mistake arose.” 

 

42. Similar consideration in my view apply in considering whether the court should restore an 

appeal struck out as a result of a mistake of an appellant’s attorney in failing to appear at 

the date of the hearing.  
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43. There has been no determination of the appeal from the magistrate on its merits and 

nothing before us to suggest that the appeal is specious or an abuse of process.  

44. Whether to restore an appeal is the exercise of a discretion. It is a balancing exercise which 

must be exercised unfettered and having regard to the facts of a particular case. The failure 

to attend was a mistake; the application to restore was made promptly after the mistake was 

discovered and that the appeal was dismissed; there is no suggestion that the appeal is 

wholly without merit; if the appeal is not restored the appellant will be visited with a 

criminal record and criminal sanctions without having his right to appeal determined on its 

merits through no fault of his own but simply because of the fault of his counsel; the 

appellant will have no meaningful redress against his counsel for their mistake and the 

Crown or the public can assert no prejudice by having the appeal restored. 

45. Like all judicial discretion it must be exercised to achieve fairness. That is the business of 

the courts. The principle is that unless the court has pronounced a judgment upon the merits 

or by consent, it is to exercise its powers so as to achieve a proper adjudication of matter 

before it on the merits of the case.  

46. In my judgment, this is a proper case to reinstate the appeal. To do otherwise would be to 

punish the appellant for the mistake of his lawyers and there is simply no cause to punish 

the appellant in that manner. To restore the appeal so that it can be determined on its merits 

is in my judgment the proper exercise of judicial discretion. 

47. The majority is of the view that this court should not itself restore the appeal but remit it 

back to the Supreme Court to make that determination. I regret that I profoundly do not 

agree. There is no need to refer the application to restore back to a Supreme Court judge for 

determination. That in my view is an inefficient use of valuable judicial time and, with 

respect, and abdication of our responsibility. This court itself has all the power that the 

Supreme Court judge had on the application to restore. This court has all the material that 

was before the Supreme Court judge when the application to restore was made. This court 

has the power to make an order restoring the appeal and in my view it should do so, unless 

the majority is of the view that this is not a proper case in which the appeal should be 

restored.    

48. In the circumstances, I would allow the appeal and I would order that the appeal of the 

appellant to the Supreme Court be restored and the appeal from the Magistrates Court 

determined according to law by another judge.   

 

 

__________________________________________                                                

 The Honourable Sir Michael Barnett, JA  
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Delivered by The Honourable Mr. Justice Isaacs, JA,  

49. I have read the judgment of my brother Barnett, JA and for the reasons he has outlined 

therein, I too would answer the certified question in the affirmative. However, I am unable 

to agree that we should determine the matter of restoration ourselves. We were asked to 

consider and determine a question certified by Longley, Chief Justice (as he then was); and 

we have done just that.  

 

50. The matter ought to be remitted to the Supreme Court for a Justice of that Court to 

determine, having heard full submissions on the issue and bearing in mind the authorities 

suggest this is an exceptional jurisdiction to be exercised in rare cases, whether or not the 

appeal should be reinstated. 

 

 

 

__________________________________________                                                

 The Honourable Mr. Justice Isaacs, JA  

 

 

 

51. I have read the judgment of Barnett JA and Isaacs JA, and I agree with Barnett JA, that the 

Supreme Court does have the jurisdiction to restore an appeal which has been dismissed for 

want of prosecution, however, I agree with Isaacs JA, that the matter ought to be remitted 

to the Supreme Court for a Justice of that Court to determine. 

 

 

 

__________________________________________                                                

 The Honourable Mr. Justice Jones, JA  

 

 

 

 


