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   ************************************* 
 
Criminal appeal – Murder – Adjournment of trial for a period longer than the weekend - 
Video identification – Identification – Inconsistencies – Putting the defence’s case to the 
jury  
 
On 17 April 2012 two men entered Zelmar’s Convenience store and shot Khanaochi 
Knowles. Mr. Knowles succumbed to his injuries and the appellant, along with another, 
were charged with his murder; the principal evidence against them being a surveillance 
video, from cameras within the store. The appellant’s case, as put through the cross-
examination of witnesses, was that the quality of the video was poor and therefore 
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unreliable. Nevertheless, the jury found the appellant guilty and he was sentenced 
accordingly. He now appeals on several grounds. 
 
Held: appeal dismissed; conviction and sentence affirmed.  
 
In order to succeed in overturning a conviction on the basis of a break in the trial, it 
would be necessary and relevant to show that the break was inordinate; that there was 
prejudice to the appellant as a result; and that this irregularity substantially affected the 
merits of his case.  Simply showing that there was a break in the trial would not be 
sufficient to justify quashing the conviction.  
 
Documentary evidence produced by a computer is only hearsay if what is produced is 
from the input of information by a person; and in any such case, such a document is 
only admissible if it falls within one of the exceptions in section 66, and the conditions in 
section 67 are met.  Inexorably, the surveillance tape in question comes from a camera 
connected to a DVR system which was programmed to automatically record images of 
any events within its view without human intervention or in-put, and is real evidence, 
and not hearsay. However, in as much as it is a document within the meaning of section 
2 of the Evidence Act, and is unquestionably produced by a computer, its admissibility 
depends on compliance with the provisions of section 67(1). The Court finds that the 
evidence of Dale Strachan and Mark McKenzie wholly satisfies the criteria of section 
67(1), and that the tape was properly admitted into evidence by the learned judge.  
 
Having considered the directions of the learned judge as a whole the Court was 
satisfied that the learned judge did not err in law as he explained to the jury the nature 
of inconsistencies; and told them how to treat them according to whether they found 
them to be minor or serious, and whether, and to what extent, their finding on the matter 
affected the credibility of the witness concerned. Moreover, the learned judge pointed 
out to the jury, the apparent inconsistencies between the identifying witnesses, and left 
it for the jury to decide, whether they found them to be inconsistencies, and if they did, 
whether, and to what extent it affected the quality of the identification evidence.  
 
Having read the transcript, the Court was satisfied that the learned judge captured what 
was the essence of the defence, and that the defendant’s case was adequately put to 
the jury. 
 
The jury saw and heard the witnesses as they have evidence; the jury saw the incident 
as it unfolded on the videotape; were able to play it over if they needed to; and had 
clear directions as to the law to be applied.  
 
 
 
Attorney General v Patrick Heffernan (No.2) [1951] IR 20 considered 
R v Cooper [1969] 1 QB 267 considered 
David Richard Blenkinsop [1995] 1 Cr. App. R 7 applied 
Dodson and Williams v R (1984) 79 Cr. App. R 220 considered 
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Marr (1989) 90 Cr. App. R 154 applied 
R v Keane 65 Cr. App. R 247 applied 
R v Robert Taylor [1950] NI 57 considered 
R v Shephard [1993] A.C. 380 H.L applied 
Roberts v R [1968] 13 WIR 50 considered 
Stephen Stubbs v The Attorney General SCCrApp No. 16 of 2002 considered 
Sterling v DPP [1974] AC 878 considered 
Taylor v Chief Constable (1987) 84 Cr. App. R.191 applied 
R v Turnbull and Another [1977] QB 224 applied 

   
 
 

______________________________________________________________________ 
 

 
J U D G M E N T  

 
______________________________________________________________________ 
 
Judgment delivered by the Honourable Dame Anita Allen, P: 
  
Background: 
 

1. On 18 May 2015, the appellant was convicted of the murder of Khanaochi 
Knowles before the Hon. Justice Roy Jones (as he then was) and a jury, and 
sentenced on 13 August 2015 to thirty-eight (38) years’ imprisonment, to take 
effect from the date of his conviction. 

 
2. The Prosecution’s case at trial was that the appellant and another, who were 

both armed with guns, shot the deceased multiple times in Zelmar Convenience 
Store located in the Rock Crusher Road area, on 17 April 2012, and caused his 
death. 

 
3. The evidence against the men consisted of a video surveillance recording made 

by cameras in, and around, the shop; and the identification of the men by two 
witnesses who viewed the video tape after the shooting. 

 
4. The appellant in a record of interview denied the police’s allegations of murder. 

He did not testify at trial; and the case put on his behalf through the cross-
examination of  witnesses was that the quality of the video was so poor that it 
was impossible for any person to correctly identify anyone on it, whether they 
were familiar with the person identified or not. 

 
5. The appellant appealed his conviction by Notice filed 13 August 2015, as 

amended on 21 June 2017; and the appeal was heard on 22; 29 June 2017; and 
3 July 2017 when we reserved our decision. We now render that decision; and 
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for all of the reasons hereinafter set forth, the appeal is dismissed and the 
conviction and sentence of the learned judge are affirmed.  

 
The Appeal:  
 

6. By the aforementioned Amended Notice of Motion, the appellant proffers eight 
grounds of appeal. 

 
Ground One – Delayed adjournment 
 

7. The appellant’s first complaint is that the learned trial judge erred in law when he 
adjourned the trial for a total of seven days without keeping the jury together and 
making proper provision for preventing them from holding communication with 
anyone on the subject of the trial. 

 
8. I ought first to explain that the seven days complained about really comprised 

four business days, and a Saturday and a Sunday. 
 

9. The reasons for the adjournment were said to be that a juror had an important 
appointment on the Wednesday, the judge was not available on the Thursday 
and Friday; and on the following Monday, one of the counsel involved in the trial, 
was not available. 

 
10.  When adjourning the trial on the Tuesday, the learned judge admonished the 

jury in these words at page 256 of the transcript:  
 

“It’s a long break, so be careful how you conduct 
yourself. Remember the oath that you have taken in 
relation to this matter. Do not discuss this case with 
anyone and do not allow anyone to have discussion 
with you on this case.”  

 
The learned judge then adjourned the case to the following Tuesday. 

 
11. In support of the complaint that the learned judge erred in allowing the case to 

continue after the break, the appellant relies on a case from this Court 
(differently constituted), namely, Stephen Stubbs v The Attorney General 
SCCrApp No. 16 of 2002; the West Indian case of Roberts v R [1968] 13 WIR 
50; and the Irish cases of the Attorney General v Patrick Heffernan (No.2) 
[1951] IR 20; and R v Robert Taylor [1950] NI 57. 

 
12. Before considering the above authorities, I think it is necessary to set out the 

relevant provisions of the statute law of The Bahamas which governs the 
separation of juries after they are sworn in a case. In that vein, the Juries Act 
(Ch. 59 of the 2000 Revised Edition of the statute law of The Bahamas) 
provides in section 27: 
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“27. (1) In every case in the criminal jurisdiction of the 
court and in every civil case triable by jury, the judge 
may, if he thinks fit, permit jurors sworn and empanelled 
upon the trial thereof to separate and depart from the 
court during any adjournment of such trial before they 
have retired to consider their verdict upon each such 
juror taking the oath prescribed by subsection (3) of 
section 13 of the Oaths Act. 
 
(2) The following provisions shall apply whenever the 
jury have not been permitted to separate- 
 

(a) a proper provision shall be made for 
preventing the jury from holding communication 
with any person; 
 
(b) the judge may allow one or more of the jurors 
to separate from the other jurors; 
 
(c) jurors who are allowed  to separate from the 
other jurors shall not hold communication with 
other persons except with the leave of the court; 
 
(d) jurors who are allowed to separate shall 
remain in the charge of the officer of the court 
who has charge of them.” 

 
13. The facts in Stubbs (above) show that the judge in that case adjourned the trial 

in the first instance because the mother of one of the empaneled jurors had 
died, and when she returned, one of the defendants took ill and the case had to 
be further adjourned. The break during that trial lasted some 3 weeks, and the 
Court found that given the extended break, and the bereavement of the juror, it 
was not possible to say that the appellant had a fair trial.  Indeed, the ratio of the 
case was that the juror could not be safely relied on to fairly judge the case so 
soon after her mother’s death.  

 
14. Interestingly, the appeal was, as a result, allowed, and a retrial ordered with no 

evidence being led of what impact the mother’s death had on the juror; no 
evidence that the appellant suffered any prejudice as a result of any such impact 
or the length of the break in his trial; and no error of law, nor misdirection was 
attributed to the trial judge.  

 
15. In the case of Roberts (above), the jury was in fact sequestrated at a hotel 

when a juror fell ill and had to be taken to the hospital by a police officer in 
whose charge the jury had been committed. He was left by that officer at the 
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hospital in a waiting room with other persons and subsequently placed on a 
ward with other patients. When the trial resumed, the juror was absent, and after 
consultations between the judge and Counsel, the trial was adjourned. On the 
resumption of the trial, Counsel for the appellant agreed that the trial should 
continue; and Roberts was convicted of murder. 

 
16.  On appeal, Counsel argued that the circumstances surrounding the separation 

of the jurors constituted a grave irregularity and such a departure from the law 
as to render the trial invalid in that it provided opportunity on the part of the juror 
to discuss the matter with members of the public. The Court allowed the appeal 
on the basis that it was an essential departure from the procedure laid down by 
the Jury Ordinance for the protection of an accused person on a charge of 
murder. The appeal was therefore allowed, and a retrial ordered. 

 
17.  Similarly, in the case of Patrick Heffernan (above), a murder jury was not 

permitted to separate and was provided with accommodation under the 
provisions of the Juries Act, 1927. They had been taken to a hotel for an outing, 
and on invitation by some members of the jury, occupants of the hotel 
conversed with the jury, dined with them, and subsequently travelled back to 
Dublin on the bus with them. The Court of Appeal held that for the jury to mingle 
with other persons over such a length of time was a grave irregularity and a 
departure from the recognized procedure in any criminal case where the jury is 
not allowed to separate.   

 
18.  The facts in Robert Taylor (above) also involved a sequestered murder jury 

being allowed to separate a number of times during the trial, which led to the 
conviction being quashed on the basis of these irregularities. 

 
19.  Had the case of Roberts, Patrick Heffernan, or Robert Taylor, (above) 

happened in The Bahamas, the result may well have been the same if there was 
a sequestration of the jury, and there was evidence that the provisions of section 
27(2) (above) had been breached. 

  
20.  Suffice it to say however, that the facts in this case are not consonant with the 

facts in Stubbs, Roberts, Heffernan, or Robert Taylor.  Indeed, the length of 
the break in the trial in this case was only four days, as opposed to 21 in the 
case of Stubbs; and in the present case, the jury was not sequestered as in 
Roberts, Heffernan, and Robert Taylor. 

 
21. Notwithstanding the decision in Stubbs, it is my view that to succeed in 

overturning a conviction on the basis of a break in the trial, it would be 
necessary and relevant to show that the break was inordinate; that there was 
prejudice to the appellant as a result; and that this irregularity substantially 
affected the merits of his case.  Simply showing that there was a break in the 
trial as happened in Stubbs would not in my view be sufficient to justify 
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quashing the conviction. Indeed, the decision in Stubbs is not one which can be 
generally applied, and in any event, the law now allows for alternate jurors. 

  
22. In the premises, I am not in the least concerned that such a break in the case 

was an irregularity which resulted in the appellant having an unfair trial; and this 
ground must fail. 

 
Ground Eight – Surveillance tape: admissibility and identification  

 
23. The second ground of appeal, namely, that the learned judge erred in law when 

he failed to direct the jury adequately on the issue of identification; was argued 
together with the eighth ground of appeal in which it was alleged that the 
learned judge erred in law when he allowed the video surveillance recording to 
be admitted into evidence. 

 
24. I shall therefore consider ground 8 before delving into the issues raised in 

ground 2. As noted, ground 8 questions the admissibility of the surveillance tape 
recorded by the cameras at the convenience store where the incident allegedly 
happened; and the evidence of Lativia Paul and officer Jamal Evans who after 
viewing the tape, allegedly identified the appellant as one of the assailants who 
they saw enter the convenience store, and shoot the deceased.  

 
25.  The evidence concerning the provenance, authenticity, and production of the 

surveillance tape was explored by the learned trial judge in a voire dire in which 
Detective Sergeant Dale Strachan, and Mr. Mark McKenzie the owner of the 
store, gave evidence.  

 
26. Dale Strachan was a police officer attached to the technical section of the 

Central Detective Unit (CDU), whose experience in electronics spanned 15 
years. He was declared an expert in video forensics by the learned judge.  

 
27. In his capacity as a video forensic expert, he testified that on 20 April 2012 

(three days after the shooting), he visited Zelmar Convenience Store, and there 
spoke to Mark McKenzie, who gave him permission to access the video 
recording system at the store, which he described as a Night Owl DVR system.  

 
28. He said he photographed it in its location in a room in the back of the store; 

disconnected it, and took it to his office at CDU. He said when he disconnected 
the system, it was powered on and recording; that all the lights which indicated a 
healthy system were on; and he could see the images showing on all four 
cameras. Although he answered Counsel that he had not checked the cameras 
before that day to determine whether they were operational on the night in 
question, it is a reasonable inference from the condition he met the system in on 
20 April 2012, and what he retrieved from the system, that it was operating 
properly at the relevant time. In any event, he said that after examining the 
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system, he was satisfied that the system was in working condition before he 
examined it.  

  

29.  The Court also heard from officer Strachan about the functionality of the 
system, and how it worked. As I understand his evidence, it is that the digital 
recording system is one in which the DVR via network cable is connected to the 
CCTV cameras, and whatever the particular camera sees is automatically 
documented on the hard drive of the DVR for whatever date and time the DVR 
is set to. That information can then be accessed via the software either for 
viewing, to be played back, or downloaded to an external media.  

 
30. As a result of the information given to him by ASP Cash at CDU, he down-

loaded onto his thumb drive from the DVR system, the surveillance footage, 
which contained images recorded by camera 3 between 8 pm and 9 pm on the 
evening of 17 April 2012. He confirmed that the images he downloaded were the 
same as those he saw on the DVR.  

 
31. Strachan further testified that the recording downloaded was later burned to a 

compact disc, which he said he viewed, and saw an incident which occurred at 
the front of the store. The officer also made six still images on CD’s. His view of 
the quality of what he saw was that the images were good. According to him, he 
made clips of the video, and labeled and signed a copy with his mark.  

 
32. Mark Mckenzie’s evidence was that he bought the system, and installed it 

himself. He admitted that installing systems of that kind was not something he 
did for a living, but that he became sufficiently familiar with doing it from 
previously installing systems for him and for family members. He said two 
cameras were located on the outside of the building, one facing north, the other 
facing south; and two were located on the inside of the shop, one facing north, 
and the other facing west.  

 
33. He confirmed that on 17 April 2012, the system was functioning and recording. 

He also told the court that the DVR system was kept in a locked room in the 
back of the store, that on the night of the incident the room was locked; and that 
only he and his fiancé had keys to the room.  

 
34.  The learned judge admitted a CD of the footage from camera 3, which was 

described as the camera located in the store looking west, as well as CD’s of 
the still photos made from the footage by Officer Strachan. The jury was 
eventually shown these exhibits.  

  
35. The first submission of Counsel for the appellant relative to the admissibility of 

the tape on appeal, as in the court below, was that the recording was a 
document whose admissibility depended on compliance with section 67 of the 
Evidence Act in as much as it was a computer record, and since there was no 
compliance with those provisions, the recording was hearsay and inadmissible. 
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36. Section 67 provides: 

 
“67. (1) In any criminal proceedings, a statement 
contained in a document produced by a computer shall 
not be admissible as evidence of any fact stated therein 
unless it is shown- 
 

(a) that there are no reasonable grounds for 
believing that the statement is inaccurate because 
of improper use of the computer; 
 
(b) that at all material times the computer was 
operating properly, or if not, that any respect in 
which it was not operating properly or was out of 
operation was not such as to affect the 
production of the document or the accuracy of the 
contents; and 
 
(c) that any relevant conditions specified in 
rules of court under subsection (2) are satisfied. 
 

(2) Provisions may be made by rules of court requiring 
that in any criminal proceedings where it is desired to 
give a statement in evidence by virtue of this section 
such information concerning the statement as may be 
required by the rules shall be provided in such form and 
at such time as may be required. 
 
(3)- (7)…” 

 
37. Suffice it to say, that no Rules of Court have been made pursuant to section 67 

(1). Counsel also relied on the definition of ‘document’ in section 2 of the 
Evidence Act which defines ‘document’ in paragraph (d) as including, in addition 
to a document in writing,:  

 
“any film, negative, tape or other device in which one or 
more visual images are embodied so as to be capable 
(with or without the aid of some other equipment) of 
being reproduced there-from;” 
     

38. While a tape recording is a document within the meaning of section 2, the 
question is whether it is a ‘statement contained in a document produced by a 
computer’, and governed by the provisions of section 67 as Counsel contends.  
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39. To answer that question, I turned to the Third Edition of Criminal Evidence by 
Richard May published in 1995 as well as the 2003 edition of Archbold; and to 
the dictum of Lord Griffiths in R v Shephard [1993] A.C. 380 H.L. which discuss 
the admissibility of statements produced by computers with reference to the 
provisions of sections 23, 24 of the UK’s Criminal Justice Act 1988 which is 
substantially similar to section 66 of our Evidence Act; and section 69 of the 
Police and Criminal Evidence Act 1984 (PACE), which  is identical to section 67 
of the Evidence Act. 

 
40. May says at Chapter 11-27, 11-28 and 11-29 in part :  

 
“11-27. Computer records do not prove themselves in 
criminal proceedings. They must be admissible 
according to the usual rules and also meet the 
requirement of section 69 of the 1984 Act. As a general 
rule, records produced by a computer are hearsay and 
inadmissible unless an exception to the hearsay rule 
applies, most usually under section 23 or 24 of the 1988 
Act (para. 11-10 ante). This is because such records are 
usually made with human intervention. Thus a computer 
may be used to record and store information entered by 
human hand.  For instance, an accountant may record 
the stock in the warehouse of a company which has 
gone into liquidation or a shop assistant at a check-out, 
records the purchases of a customer. Such information 
is entered into a computer and stored. A print-out of this 
information, if adduced as evidence of the facts 
recorded, will be hearsay and inadmissible. The hearsay 
rule applies because the creation of the document 
involved human intervention. In these circumstances 
the evidence to be admissible must comply with section 
24 of the 1988 Act.  
 
11-28. On the other hand a computer may be used 
purely as a mechanical device or tool, e.g. a calculator. 
The resulting print-out is not hearsay but is admissible 
as real evidence since it involves merely the result of a 
calculation and not an assertion of the truth of the facts 
stated…  
 
11-29. A party wishing to rely on a document produced 
by a computer must comply with section 69 of the Police 
and Criminal Evidence Act 1984…It applies to all 
computer documents however produced. Thus it has 
been seen, sections 23 and 24 of the 1988 Act provide 
for the admissibility of hearsay statements in 
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documents. Both sections provide that admissibility is 
subject to section 69. Accordingly hearsay documentary 
evidence from a computer must meet the requirements 
of either section 23 or 24, and the requirements of 
section 69 before it is admissible. The same applies to 
docments produced without human intervention. 
Following the decisions in Minors [1989] 1 W.L.R. 441 
and Spiby [1991] 91 Cr. App.R. 186 it had been thought 
that the application of section 69 was limited to hearsay 
records. However the House of Lords in Shephard 
[1993] 2 W.L.R. 102 overruled these cases and held that 
section 69 applied to all documents produced by a 
computer whether they contained hearsay or not.”    

 
41. As noted, the admission of  documentary evidence in criminal proceedings in 

the UK  is also discussed in the 2003 Edition of Archbold; and in paragraph 9 -
11 thereof, the editor, under the heading ‘(4) Computers’ proffers the following: 

 
“Information obtained from a computer, whether printed 
out or read from a display may be divided into three 
categories. The first is where the computer has been 
used simply as a calculator to process information see 
R v Wood (SW) 76 Cr. App. R. 23, C.A. and Sophocleous 
v Ringer  [1988] R.T.R 52 D.C. The second category is 
information which the computer has been programmed 
to record: see R v Pettigrew, 71 Cr. App. R. 39 (recording 
of serial numbers of bank notes); R v Spiby, 91 Cr. App. 
R. 186, C.A.(recording of details of outgoing telephone 
calls from hotel rooms). Apart from the programming, 
installation and maintenance of the computer, there is 
no human input in the information produced. The third 
category is information recorded and processed by the 
computer which has been entered by a person, whether 
directly or indirectly. It is only information from a 
computer in this third category which is hearsay: to be 
admissible, it must be brought within one of the 
exceptions to the rule against hearsay. The computer 
output in the first two categories is sometimes referred 
to as “real evidence”. Prior to the repeal of section 69 of 
the Police and Criminal evidence Act 1984 by the Youth 
Justice and Criminal Evidence Act 1999 s 60, it was 
necessary to prove the reliability of the computer before 
any statement in a document produced by a computer 
could be admitted in evidence. This applied whichever 
category the information fell within: see R v Shephard 
[1993] A.C. 380 H.L.” 
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42.  Video recordings fall within the second category (above), and according to May 

Criminal Evidence, Third Edition, paragraph 2-30: 
 

“Video recordings are admissible as real evidence to 
prove what is recorded on the tape i.e. what was seen to 
be happening at a particular place and time. They are 
admissible on the same principles and for the same 
reasons as photographs and tape recordings. The 
principles of admissibility of video recordings may be 
summarized as follows: 
 

(a) the authenticity and provenance of the 
recording must be established; 
 

(b) the recording must be relevant to an issue in 
the case; 
 

(c) the usual exclusionary rules apply; 
 

(d) the judge has a discretion to exclude a 
recording which it would be unfair to admit 
under the provisions of section 78 of the 
Police Evidence Act (section 178 of the Evidence 
Act) or the common law discretion retained by 
the Act.”    

 
43.  Moreover, in Chapter 14-47 of the 2003 Edition of Archbold, the authors say 

this about the nature of video recordings: 
 

“There is no effective distinction in principle between 
the evidence of a man who looks at a video tape, or a 
security officer who sees the incident on a security 
monitor, and that of a bystander who observes the 
primary facts. Thus a witness may give evidence that he 
recognizes or identifies a person from his viewing of a 
video recording of the alleged offence. In such 
circumstances, the tribunal of fact has to apply the 
Turnbull directions having regard not only to the 
witness, but also to the position of the camera, the 
opportunity for viewing which it depicts, and to the 
nature and clarity of the film or recording: Taylor v Chief 
Constable of Cheshire , 84 Cr. App. R. 191.” 
 

44. In R v Shephard (above), Lord Griffiths, giving the decision of the House of 
Lords upon the question as to  whether a document produced by a computer 
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was subject to section 69 of PACE 1984 ( the equivalent of our section 67), said 
at pages 106, 107 and 109 : 
 

“The object of section 69 of the Act is clear enough. It 
requires anyone who wishes to introduce computer 
evidence to produce evidence that will establish that it 
is safe to rely on the documents produced by the 
computer… Such a duty cannot be discharged without 
evidence by the application of the presumption that the 
computer is working correctly expressed in the maxim 
omnia praesumuntur rite esse acta as appears to be 
suggested in some of the cases. Nor does it make any 
difference whether the computer document has been 
produced with or without the input of information 
provided by the human mind and thus may or may not 
be hearsay. If the document produced by the computer 
is hearsay, it will be necessary to comply with the 
provisions of section 23 or 24 of the Criminal Justice 
Act 1988, the successor to section 68 of the Police and 
Criminal Evidence Act 1984, before the document can be 
admitted as evidence and it will also be necessary to 
comply with the provisions of section 69 of the Act of 
1984.   
 
 I therefore approach this question upon the basis that 
the prosecution wishes to rely upon a document 
produced by a computer they must comply with section 
69 in all cases… 
 
Documents produced by computers are an increasingly 
common feature of all business and more and more 
people are becoming familiar with their uses and 
operation. Computers vary immensely in their 
complexity and in the operations they perform. The 
nature of the evidence to discharge the burden of 
showing that there has been no improper use of the 
computer and that it was operating properly will 
inevitably vary from case to case. The evidence must be 
tailored to suit the needs of the case. I suspect that it 
will very rarely be necessary to call an expert and that in 
the vast majority of cases it will be possible to 
discharge the burden by calling a witness who is 
familiar with the operation of the computer in the sense 
of knowing what the computer is required to do and who 
can say that it is doing it properly. 
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The computer in this case was of the simplest kind 
printing limited basic information on each till roll. The 
store detective was able to describe how the tills 
operated, what the computer did, that there had been no 
trouble with the computer and how she had also 
examined all the till rolls which showed no evidence of 
malfunction either by the tills or the central computer.” 
[Emphasis added]. 

 

45. After considering the text book authorities, the dictum of Lord Griffiths in 
Shephard, and the provisions of sections 66, and 67 of the Evidence Act, I am 
persuaded that in The Bahamas as in the UK, documentary evidence produced 
by a computer is only hearsay if what is produced is from the input of 
information by a person; and in any such case, such a document is only 
admissible if it falls within one of the exceptions in section 66, and the conditions 
in section 67 are met.  

 
46. Inexorably, the surveillance tape in question comes from a camera connected to 

a DVR system which was programmed to automatically record images of any 
events within its view without human intervention or in-put, and is real evidence, 
and not hearsay. However, in as much as it is a document within the meaning of 
section 2 of the Evidence Act, and is unquestionably produced by a computer, 
its admissibility depends on compliance with the provisions of section 67(1). 

 
47.  It seems to me that the requirements of section 67(1), and the principles 

applicable to the admissibility of video recordings enunciated by May at 
paragraph 2-30 (above), have the same purpose, and that is to ensure that tape 
recordings are accurate and reliable before they are admitted.  

 
48. However, while I agree with Counsel that a tape recording is a document 

produced by a computer, and its admissibility is subject to compliance with 
section 67(1) of the Evidence Act, I am nevertheless satisfied that the evidence 
of Dale Strachan and Mark McKenzie which I fully set out above, wholly satisfies 
the criteria of section 67(1), and that the tape was properly admitted into 
evidence by the learned judge. Ground 8 therefore fails. 

 
49. Before returning to ground 2, I think I should logically mention and dispose of 

grounds 3, 4 and 5  in which the appellant respectively complains that the 
learned judge failed to adequately direct the jury on how to treat 
inconsistencies/discrepancies in the evidence given by witnesses; that the 
learned judge erred in law when he failed to adequately put the defence of the 
appellant to the jury; and that the learned judge erred when he failed to instruct 
the jury that the evidence against each accused should be considered 
separately.  
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50. However, before setting out the relevant parts of the judge’s summation 
impugned by grounds 3, 4 and 5, I first set out the evidence of identification 
before the jury, since that was the only evidence connecting the appellant to the 
crime; was the main focus of the summing up; and the pith of the 
aforementioned complaints.  

 
51.  The evidence of Sergeant Jamal Evans is recorded at pages 174 – 219 of the 

transcript. The essence of his evidence is that on 18 April 2012, he and 
Sergeant Sony Miller viewed a video recording played to him by Sgt. Dale 
Strachan at CDU. On the tape he said he saw two hooded men, one shorter 
than the other, run to the entrance door of an establishment into which, a man 
who had just before been standing at the front of that establishment smoking a 
cigarette, retreated. He testified further that each man had a firearm, and was 
shooting into the establishment; and that when the shorter male stepped back 
out of the door, his hood fell off his head, and he recognized him to be the 
appellant, Clarence Smith, alias CJ. 

 
52. He said that on 26 April 2012, he and Miller went into the holding cell at CDU, 

and there he pointed out the appellant and identified him to Miller as the shorter 
male he earlier identified on the tape.   

 
53. The Officer then explained the basis for his recognition, stating that he knew 

Clarence Smith through his capacity as a police officer, and came into contact 
with him on about 8 to 10 occasions in the three years prior to 2012, and in 
some instances he was within 2 feet of him; and on other occasions, some 15 to 
20 feet away from him.  

   
54. Officer Evans then identified the appellant in the dock, and indicated that the 

only difference in his appearance was that in 2012, he had his hair braided. The 
officer was then shown the video which was played in Court, and he identified 
Clarence Smith in the video as the one whose hood was falling off.  He was 
vigorously cross-examined by Counsel who put his police report to him and 
pointed out that he did not say in his report that Miller accompanied him to the 
cell block and identified the appellant to him as he told the Court, but only that 
he informed Miller of his identification. The witness acknowledged it was not in 
his report but stated that his evidence in Court was the truth. 

 
55. It was suggested to Evans on further cross-examination that the person on the 

video was not the appellant; but the witness insisted that it was, that he 
recognized him from his hairstyle, the construction of his face, and because he 
knew him. He told Counsel that he had never made a mistake in identifying 
anyone. It was further put to him that he was either mistaken or he was lying, to 
which he replied that Counsel’s suggestion was incorrect. 

 



16 

 

56. The officer also denied the suggestion of Counsel on cross-examination that the 
image on the tape was not sharp; to which the officer replied that the image was 
clear, and sharp.  

 
57. According to Detective Sergeant Sony Miller, he viewed the tape at CDU with 

Strachan and Evans on 18 April 2012; and said he accompanied Sergeant 
Evans to the cell block and that Evans pointed out the appellant to him. He 
identified the appellant in Court, as the person Sergeant Evans pointed out to 
him as Clarence Smith in the cell block. On cross-examination he admitted that 
he did not say in his police report of 27 April 2012, that Sergeant Evans took him 
to the cell block and pointed out the appellant to him. The officer’s explanation 
was that he did not wish to reveal in his report where he had obtained 
information; and denied concocting a story.  

 
58. At pages 225 – 254 of the transcript, Latavia Paul testified that she had a son 

with the deceased; and said further, that when she was on her way to purchase 
goods from Marion’s shop (aka Zelmar’s Convenience Store) at about 8pm on 
17 April 2012, she saw two persons, one of whom she recognized as the 
appellant, in Charlene’s yard. She went into the store and purchased the goods, 
and about ten minutes after exiting the store and while making her way through 
a track road called Maxwell Lane, she heard three loud shots, and screaming 
voices. She said she ran to the vicinity of the convenience store, and there she 
saw Khanaochi’s lifeless body lying on the floor in a pool of blood.  

 
59. The witness further told the Court that on 18 April 2012, she went to CDU where 

she viewed a tape recording in which she saw the deceased by the door of the 
store smoking a cigarette and talking to someone. She said she saw him 
suddenly drop his cigarette; run into the shop; and attempt to close the door. 
Two persons, both of whom she recognized, then approached the shop, one 
was taller than the other and both had corn rows. She testified that she 
recognized the appellant as one of the persons she saw on the video shooting 
into the store; she said she knew him since November 2011 from Maxwell Lane. 

 
60. This witness said she attended an ID parade on 26 April 2012, at which she said 

she recognized, and identified the appellant in position 6 in the line-up as one of 
the persons who was shooting into the store. She also identified him in the dock 
in the court room. At that point, the tape was played, and the witness identified 
the appellant firstly as the man pointing towards the door; and after the tape was 
rewound and replayed more slowly, she identified the person in the doorway as 
the appellant. This witness also said that the last time she saw the appellant 
before she viewed him on the video tape was on 17 April 2012, the day of the 
alleged shooting.    

 
61. On cross-examination, Ms. Paul, said she knew the appellant’s name as CJ 

from neighbors. When shown her witness statement, she agreed she had not 
used the name Clarence Smith in it. She admitted she had never spoken to him. 
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She maintained however that she knew him from November 2011, but first saw 
him in March 2012. She disagreed with Counsel’s suggestion that she could not 
identify anyone on the tape. She said the person she identified as the appellant 
was five feet eight inches tall, and agreed that that information was not in her 
witness statement. She explained that during the months following the death of 
the deceased, she literally played the tape over in her mind, and that was how 
she was able at the time of the trial to say, the man she identified as the 
appellant was five feet eight inches tall. 

 
62. On further examination by Counsel for the appellant, Ms. Paul said she got the 

appellant’s full name from the wanted list put out by CDU, but knew the 
appellant as CJ. She denied Counsel’s suggestion that she was there to tell lies, 
and to deceive the Court. 

 
63. On re-examination, this witness maintained that she identified the appellant in 

her statement to the police as CJ, and only became aware of his full name after 
she saw it on the wanted poster at CDU after she had identified him to the 
police. She also told the prosecutor that from where she was standing from the 
monitor where it was located in court she had difficulty seeing it because of a 
damaged eye, but maintained that when she viewed the tape at CDU, she did 
so, on a flat screen TV, and she was right up front. 

 
64.  Police Inspector Rodney Bullard gave evidence that on 26 April 2012, he spoke 

to the appellant at CDU, and informed him that he intended to put him on an ID 
parade. He said the appellant appeared to read the consent form he gave to 
him; and subsequently signed it. He said he reminded him of his rights, and he 
did not object to any of the men participating in the parade. After being advised 
that he could select any position he liked he selected position 6. Thereafter, 
‘Latisha’ Paul was escorted in and was told if she saw the suspect on the 
parade, she should point him out; and she pointed out the appellant in position 6 
(page 286 of transcript).  

 
65. On cross-examination, the witness said he did not include the name of the 

identifying witness in his report for a reason. He also corrected the mistake he 
made in examination in chief when he said the witness’s first name was 
‘Latisha’; correcting it to ‘Latavia’.  
 

Ground Three – Jury directions on inconsistencies 
 

66. At trial, Counsel for the appellant made a number of submissions relative to 
‘inconsistencies’ in the identification evidence; and having read the transcript, I 
am constrained to make a number of comments. It is not true to say, as Counsel 
did, that officer Bullard did not say in his evidence that Ms. Paul picked out the 
appellant on the ID parade; he did so at page 286. Counsel also made much of 
the fact that Bullard got the first name of Ms. Paul wrong in his evidence in chief. 
Suffice it to say that the mistake was repaired by him in the witness box in his 
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evidence in chief before the jury, and it was for them to decide whether or not 
they accepted his explanation. 

 
67.  As to Counsel’s complaint that Jamal Evans and Latavia Paul identified two 

different persons as the appellant; as previously noted, Evans identified him as 
the one whose hood was falling off ‘when he stepped back out of the door’, and 
Latavia Paul identified him as the man ‘in the doorway’.  The jury would have 
seen the video and obviously, the man who was identified ‘as he stepped back 
out of the door’ would have been at one moment in time ‘in the doorway’. 
Consequently, whether that evidence is discrepant depends on whether the two 
witnesses were identifying him from the same frame of the video, which was 
again a matter for the jury.  

 
68. I now extract the relevant portions of the learned judge’s summing up beginning  

at pages 433- 435; 447- 450 : 
 

“As judges of the facts you will have to find whether or 
not there are contradictions or inconsistencies in the 
evidence, whether they have weakened the case for the 
prosecution so as to cast doubt. If this occurs, the 
accused man ought to be acquitted of the charge.  
 
In this trial it is always possible to find inconsistencies 
or contradictions in the evidence of witnesses, 
especially when the facts for which they are speaking 
about are not of recent occurrence. This incident 
occurred on April 17th,   2012. 
 
An inconsistency occurs when a witness gives different 
evidence concerning the same facts and circumstances. 
A contradiction occurs when two witnesses, each gives 
different evidence concerning the same fact and 
circumstances. 
 
Inconsistencies go to the credit of a witness. If you find 
that the witness is inconsistent, you must take into 
account any explanation for the inconsistency offered 
by that witness in assessing the credibility of that 
witness. 
You therefore have to decide if you so find that there are 
any contradictions or inconsistencies, whether they go 
to the root of the case or whether they are really not 
serious inconsistencies or contradictions at all and have 
no serious effect on the credibility of a witness … (433-
434) 
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Now Clarence Smith and … are charged together. The 
prosecution has to prove the case against each accused 
separately. You must therefore look at the evidence to 
see if there is evidence against each man before you 
can arrive at a verdict, and that the evidence satisfies 
you so that you feel sure of the guilt of that particular 
person (434-435 transcript).     
 
Now Madam Foreman and members of the jury, this 
case is about identification, this is the crux of this case. 
As you heard, Sergeant Dale Strachan recovered 
surveillance footage from a DVR surveillance system at 
Zelmar’s Convenience Store. As you have seen, and it 
was played in court, it depicts an attack by two men on 
the deceased… you also have with you several 
photographic stills that were copied from the video film. 
 
The Prosecution’s case is that the persons shooting 
firearms are the accused men in this case. Their case is 
based on identification from the video footage… 
 
Madam Foreman and members of the jury, first you have 
been able to observe the accused men in court over the 
last four to five weeks. You are invited by the 
prosecution to make a comparison between all these 
images from the video and photographs taken from the 
video on the one hand, and the accused men in person 
on the other, and to conclude that they are one and the 
same persons. 
 
This is an exercise in identification in which there is a 
special need for caution. The reason is that it is easy to 
be convinced, but mistaken about the identification of 
others. This applies to you and me as it does to any 
witness making an identification. 
 
Several persons can make the same mistaken 
identification, even of somebody known to them. The 
identification of a person in the course of our daily lives 
can be difficult. 
 
You may be convinced that you have seen someone you 
know well in the street, or passing in a car, but it turns 
out that you are misled by the similarity in appearance 
between two completely different persons. 
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Here you are not being asked if you recognize someone 
you know. You are being asked by the prosecution to 
make a comparison between images from a video and 
still photographs taken from that video, and the physical 
features of person who were, until this trial, total 
strangers to you. 
 
I must tell you then, the reliability of the comparison will 
depend first on the quality of the images. From the 
evidence, they are all captured at night with night vision 
cameras. The lighting from the building were (sic) quite 
good, and the images were reasonably clear.  
 
They are not however as clear as it would have been if 
they were daylight views of the persons, and they are 
two-dimensional. You also have six still photographs 
from the video image. 
 
The first question you have to consider is whether these 
images are of sufficient quality to make any comparison 
with the accused men Clarence Smith and … If you are 
not sure they are, then you should abandon the exercise 
altogether. 
 
If on the other hand, they are of sufficient quality, then 
you have the further advantage of being able to make 
your comparison in your own time, and in as much 
detail as you need. 
 
This puts you, in this respect, in a better position than a 
witness watching a fast moving and brief encounter. 
 
Finally you have the accused men in person, giving you 
a three dimensional view of the contours of their head 
and face. 
 
You will need to consider whether their features, both of 
build and facially, common to the assailants on the 
video and still photographs on the one hand, and the 
accused men on the other, which are sufficiently 
unusual in combination to remove the possibility of 
coincidence. 
 
Remember now, that you do not have the advance of a 
line- up of men of similar appearance to the accused 
men. That is a clear disadvantage. 
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What you have is the ability to search for any features of 
the assailants on the video and still photographs, which 
you do not find in the accused men and vice versa. It is 
just as important to look for any evidence of 
dissimilarity as it is to identify features common to both. 
 
If having considered all the evidence you are sure that 
the persons shown in the video footage and still 
photographs taken from the video footage to be firing 
into Zelmar’s Convenience Store are the accused men, 
you can move on to consider whether they committed 
the offence of murder charged in this indictment. 
 
If you are not sure they are one and the same persons 
you must find these accused men not guilty. 
 
Now in reaching your decision, you do not have to look 
at the images from the video in isolation with the other 
evidence in the case. The evidence of identification in 
this case, or recognition, is by two persons who say that 
they recognize the men on the video footage. (447- 450 
of the transcript)     
  

69. Moreover, the learned judge, after giving a summary of the evidence of the two 
identifying witnesses to the jury, continued his summation at pages 452- 456. 

 
“The prosecution’s case depends in large measure upon 
the correctness of 2586 Jamal Evans and Latavia Paul’s 
identification of the accused men. There is a special 
need for caution before convicting upon such evidence. 
The reason is that experience shows that genuine and 
convincing witnesses can make mistakes …Even 
several witnesses making the same identification can be 
mistaken. 
 
While this is not an identification by Detective Sergeant 
2586 Jamal Evans and Latavia Paul of someone 
unknown to them, but the recognition of someone they 
know, caution is still required because of the known 
danger that witnesses can make honest mistakes in 
recognition even of friends and family members. 
 
We can go one step further. Madam Foreman and 
members of the jury, you will also have to consider 
naturally whether the witnesses who came to give 
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evidence are credible persons. That is to say, persons 
who you can believe, because someone who expects to 
see the accused with the knowledge that he is already a 
suspect might contaminate the evidence. 

 
First, was (sic) the accused persons ‘known suspects’ 
before the viewing? Was (sic) the witnesses  alerted to 
the names of the suspects from the viewing…Latavia 
Paul also agreed on cross-examination that she did not 
know Clarence Smith’s name before she saw it on the 
wanted list. 
 
However Latavia Paul says that she had already 
recognized [the co-accused] from the surveillance 
footage before she saw his picture and name on a 
wanted list at CDU. That would be the same in respect of 
Clarence Smith. If you accept this bit of evidence it 
should not be a concern for you. This, however, is a 
matter for you the jury. 
 
Counsel for the accused say that the credibility of the 
recognition evidence of 2586 Jamal Evans and Latavia 
Paul is unreliable and not credible at all. 
 
First, they say that the reliability of the evidence is 
affected by the clarity of the video footage that was 
shown to you, which they argue is not sufficiently clear 
to make a proper recognition of anyone. 
 
On the other hand, both witnesses say it was clear 
enough to make a recognition. This again is a matter for 
you, the jury, bearing in mind the warnings and the 
caution I have given you in respect of this type of 
evidence. 
 
Because if you say you can’t accept the recognition in 
relation to those persons who said they recognized the 
accused men, then the case obviously would be done 
against both accused. If the witnesses are not credible, 
that is the end of the matter. 
 
If you say the recognition evidence is contaminated, the 
identification evidence would be unsafe and would 
clearly leave you with sufficient doubt. And if that is the 
case, you also would have to acquit both men. 
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Now Madam Foremen and members of the jury, the law 
says that where a witness has picked out an accused 
person on an identification parade, it enhances the 
weight to be placed on the identification evidence. A 
parade then, identification parade, can be used to 
confirm the witness’s ability to pick out the person 
identified. In this case Latavia Paul said that after she 
watched the surveillance tape she went on an ID parade. 
On the ID parade held on April 18th 2012, there were a 
number of persons on the line-up and she picked out 
[the co-acused] at number 7.  
 
On April 26th 2012, there were also a number of persons 
in the line-up and she picked out Clarence Smith at 
number 6. She said that both men were shooting into 
the store. 
 
She identified both accused in court as being Clarence 
Smith and … Both accused are well-known to the 
witness, and the only purpose of the parade then in 
these circumstances was simply to confirm the ability of 
the witness to pick out the persons who she 
recognized…Now both accused chose not to give 
evidence in this trial. The law is that an accused person 
does not have to give evidence. They are entitle (sic) to 
sit in the dock and require the prosecution to prove its 
case. You must not assume that they are guilty because 
they are not giving evidence. The fact that they have not 
given evidence proves nothing at all, one way or the 
other. It does not establish their guilt.  
 
On the other hand, it means that there is no evidence 
from any of the accused men to undermine, contradict 
or explain the evidence put forward before you by the 
prosecution in this case. However, you still have to 
decide whether on the prosecution’s evidence you are 
sure of the defendant’s guilt, because the burden of 
proof always remains on the prosecution. 
 
In summary, the prosecution submits that the 
identification evidence from the video surveillance 
footage, and the recognition evidence of 2586 Jamal 
Evans and Latavia Paul proves their case. This is a 
direct evidence case with video footage that they say 
proves the guilt of the accused men. 
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The defendants submit that there is no eyewitness 
evidence of identification against any of them. They say 
that the video surveillance footage is unreliable and it 
lacks sufficient clarity to make a proper identification or 
recognition. 
The central issue in this case Madam Foreman and 
members of the jury is whether the effect of the 
identification evidence, and recognition evidence, when 
considered as a whole leads to the inescapable 
conclusion that it was the accused men Clarence Smith 
and …, that shot and killed Khanaochi Knowles. This is 
a matter for you, the jury, bearing in mind the caution 
that I have given you in respect of this type of 
evidence.”     
 

70. After the jury retired, Counsel for the appellant made further submissions 
complaining that the learned judge had not adequately directed the jury on the 
inconsistencies in the evidence of Evans and Paul. As a result, the jury were 
returned to the court room on the request of the learned judge, and were given 
the following further directions recorded at pages 462-463: 

 
“In the evidence of Latavia Paul, it is something you 
would have noticed, but I will just bring it to your 
attention. 
 
She was asked: Can you tell us the person you 
identified as Clarence Smith on the video? She said that 
person that’s in the doorway. That’s the person in the 
doorway. And she was asked: And the person you 
identified as … She said that’s the person on the 
outside. You will recall that. 
 
In the evidence of 2586 Jamal Evans, he was asked: 
officer Evans, do you recognize that image? He said yes 
Ma’am. Can you tell the court what it is? He said this is a 
video that he viewed on the 18th of April, and then he 
continued with the video. Officer Evans on that tape can 
you identify for the Court who you identified as Clarence 
Smith? He said Clarence Smith is the male on the 
videotape who would be at the right with the hood is 
falling off his head, and … is the second man with the 
hands up with the jacket on the head. 
 
So the two persons had a reverse. Had the two persons 
in two different positions, if you understand. 
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In relation to Latavia Paul, there is a bit of evidence at 
the end when she was asked about looking on the video 
from this distance, and she said she had some damaged 
eye and it was difficult for her to see it from this 
distance. However, when she looked at it, it was in 
relation to—it was like a monitor that was up front 
nearby, that was her explanation. 
 
Those are two matters that I just wish to bring to your 
attention that you would have observed in court when 
you are dealing with the credibility of the witnesses.”  
  

71. As previously noted, the appellant’s complaint in ground 3 was that that the 
learned judge did not adequately direct the jury on how to treat inconsistencies. 
Having considered the directions of the learned judge as a whole, and the 
aforementioned directions in particular, I am satisfied that the learned judge did 
explain to the jury the nature of inconsistencies; and told them how to treat them 
according to whether they found them to be minor or serious, and whether, and 
to what extent, their finding on the matter affected the credibility of the witness 
concerned. 

 
72. Moreover, in his direction on identification, he pointed out to the jury, the 

apparent inconsistencies between the identifying witnesses, and left it for the 
jury to decide, whether they found them to be inconsistencies, and if they did, 
whether, and to what extent it affected the quality of the identification evidence. I 
am therefore satisfied that the learned judge did not err in this regard, and I 
would dismiss ground 3. 

 

Ground Four – The defence point 

 
73. In relation to the appellant’s complaint that his case was not adequately put  to 

the jury, it is axiomatic that it is the judge’s duty to identify the defence; and 
crucial that he adequately puts it before the jury. In Marr (1989) 90 Cr. App. R 
154, Lord Lane CJ. said in part: 

“…however distasteful the offence, however repulsive 
the defendant, however laughable his defence, he is 
nevertheless entitled to have his case fairly presented to 
the jury both by Counsel and by the judge.”  

74. The learned judge told the jury in the directions above extracted, that the 
appellant chose not to give evidence on his own behalf. He explained to the jury 
that all persons accused before the court had that right; that it proved nothing, 
except that there was no evidence from him to undermine, contradict or explain 
the evidence led for the prosecution. The learned judge further explained to the 
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jury that the defence’s case was that the video was unreliable, and lacked 
sufficient clarity to enable the two witnesses to make a proper identification. He 
reminded them that they had to be sure both that the witnesses were correct in 
their identification of the appellant, and that they had told them the truth; and left 
these issues to be determined by them. Having read the transcript, I am 
satisfied that the learned judge captured what was the essence of the defence, 
and consequently, I am satisfied that the defendant’s case was adequately put 
to the jury. I would therefore dismiss ground 4. 
 

Ground Five – Separate treatment  

 
75. Contrary to the complaint of the appellant that the learned judge did not instruct   

the jury that they should consider the evidence for and against each accused 
separately, the learned judge clearly did so at page 434 line 32 to page 435 
lines 1-6 of the transcript. He also told the jury in his directions on joint 
responsibility that they were to look at each man’s case, and if in doing so they 
were satisfied that he either committed the offence himself or took some part in 
committing it with the other, only then could he be guilty. Counsel for the 
appellant relied on instances in the summing up where the learned judge 
appeared to lump the two men together for support of this ground. Considering 
these statements in the context of the whole of the summing up including the 
very clear directions by the learned judge, that each man’s case was to be 
considered separately, I find ground 5 without merit. 

 

Ground Two – The identification issue 

 

76. Returning to the appellant’s complaint in ground 2, namely, that the learned 
judge failed to give a full Turnbull (R v Turnbull and Another [1977] QB 224) 
warning, I should point out before delving into the merits of this ground, that in 
this case the evidence of identification was of two kinds: firstly the identification 
by the two witnesses who viewed the videotape of the alleged crime, and 
secondly, the identification which the jury was asked to make for themselves 
from that video recording and the still photographs made by the police. 
 

77. David Richard Blenkinsop [1995] 1 Cr. App. R 7 was a case similar to the 
present case, in which there was identification evidence by a police officer who 
after interviewing the appellant identified him as the person he saw committing 
acts of violence during a riot on a tape recording; and identification the jury was 
asked to make from the video recording of the riot and photographs taken 
thereafter. 
 

78. Their Lordships decided in Blenkinsop that where a case turned on 
identification by a witness, the judge’s direction to the jury should conform to the 
guidelines given in Turnbull; and in a case where the jury was invited to 
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conclude that the person shown in a photograph or video recording was the 
defendant, the full Turnbull directions were inappropriate.  
 

79. Evans L.J. giving the decision of the Court of Appeal noted at page 12: 
 

“Moreover, one reason why the full Turnbull direction is 
obligatory in a witness identification case is because 
practical experience has shown that a witness, 
apparently correct and definite, can well be mistaken. 
This knowledge cannot be assumed to be part of the 
juryman’s stock in trade. But the process of identifying 
a person from a photographic image is a commonplace 
and everyday event- as Watkins LJ said, it is done on 
innumerable social and domestic occasions. There is no 
special factor, drawn from the experience of the Court, 
which has to be drawn to their attention before they 
embark on the exercise. Nevertheless the need for a 
careful and thorough direction whenever there is an 
identification issue is clearly established. The 
underlying requirement in our judgment is that the 
direction shall conform with Turnbull in a witness 
identification case and with the same principle as 
exemplified in Dodson and Williams (1984) 79 Cr. App. R 
220, in a case where the jury is invited to conclude that 
the person shown in a photograph or video recording 
was the defendant whom they have seen. There was 
however a general and invariable requirement that the 
jury should be warned of the risk of mistaken 
identification, and of the need to exercise particular care 
in any identification they make for themselves”. 

 
80. Watkins L.J., gave the judgment of the Court in Dodson and Williams (1984) 

79 Cr. App. R 220, a case in which two men were charged with attempted 
armed robbery of an establishment in which there were two security cameras 
which took photographs of the incident at half-second intervals, and against 
whom those printed photographs from the camera were adduced in evidence. 
The jury was tasked to say whether they were sure that the person shown in the 
photograph is the person they were looking at in the dock. His Lordship, at page 
228 gave the following guidance for directing juries in such cases, he said: 
 

“It is imperative that a jury is warned by a judge in 
summing up of the perils of deciding whether by this 
means alone or with some form of supporting evidence 
a defendant has committed the crime alleged. According 
to the quality of photographs, change of appearance in a 
defendant and other considerations which may arise in 
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a trial, the jury’s task may be rendered difficult or simple 
in bringing about a decision either in favour of or 
against a defendant. So long as the jury having been 
brought face to face with these perils are firmly directed 
that to convict they must be sure that the man in the 
dock is the man in the photograph, we envisage no 
injustice arising from this manner of evaluating 
evidence with the aid of what the juror’s eyes tell them 
is a fact which they are sure exists. … Evidence of this 
type is relatively novel. What is of the utmost 
importance with regard to it, it seems to us, is that the 
quality of the photographs, the extent of the exposure of 
the facial features of the person photographed, 
evidence, or the absence of it, of a change in a 
defendant’s appearance and the opportunity a jury has 
to look at a defendant in the dock and over what period 
of time are factors, among other matters of relevance in 
this context in a particular case, which the jury must 
receive guidance upon from the judge when he directs 
them as to how they should approach the task of 
resolving this crucial issue.” 

 
81. In the peculiar case of Taylor v Chief Constable (1987) 84 Cr. App. R.191 in 

which the film was accidentally erased before the trial, but a police witness had 
viewed it and identified the defendant as the person shown in it and his 
evidence was admitted. The appellant was convicted on that evidence and 
appealed by way of case stated. 
 

82. Giving the decision of the Court, Gibson L.J said at pages 198, and 199: 
 
In substance I accept the contention made for the 
prosecutor. For my part I can see no effective distinction 
so far as concerns admissibility between a direct view of 
the action of an alleged shoplifter by a security officer 
and a view of those activities by the officer on the video 
display unit of a camera, or a view of those activities on 
a recording of what the camera recorded. He who saw 
may describe what he saw because, as Ackner L.J. said 
in the case of Kajala v Noble to which I referred, it is 
relevant evidence provided that that which is seen on 
the camera or recording is connected by sufficient 
evidence to the alleged actions of the accused at the 
time and place in question. As with the witness who saw 
directly, so with him who viewed a display or recording, 
the weight and reliability of his evidence will depend 
upon assessment of all relevant considerations, 
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including the clarity of the recording, its length, and, 
where identification is in issue, the witness’s prior 
knowledge of the person said to be identified, in 
accordance with well- established principles.  
 
Where there is a recording, a witness has the 
opportunity to study again and again what may be a 
fleeting glimpse of a short incident, and that study may 
affect greatly both his ability to describe what he saw 
and his confidence in an identification. When the film or 
recording is shown to the court, his evidence and the 
validity of his increased confidence, if he has any, can 
be assessed in the light of what the court can itself see. 
When the film or recording is not available, or is not 
produced, the court will, and in my view must, hesitate 
and consider very carefully indeed before finding 
themselves made sure of guilt upon such evidence. But 
if they are made sure of guilt by such evidence, having 
correctly directed themselves with reference to it, there 
is no reason in law why they should not convict. Such 
evidence is not, in my view, inadmissible because of the 
hearsay principle. It is direct evidence of what was seen 
to be happening in a particular time and, like all direct 
evidence may vary greatly in its weight, credibility and 
reliability. 

 
83. Equally instructive and pertinent to ground 2, are the words of McNeill J. in his 

concurring judgment in Taylor at page 201. He said: 
 

“Where the identification of an offender depends wholly 
or in major part on the evidence of a witness describing 
what he saw on a VDU, contemporaneously with the 
events which he describes, or which a tribunal of fact 
sees from the recorded copy of that display, whether or 
not that copy is available to be seen by the tribunal of 
fact, and any combination of one or more of those 
circumstances, that evidence is necessarily subject to 
the directions as to identification evidence laid down in 
the case of Turnbull (1976) 66 Cr. App. R 132. The matter 
is more complicated because the tribunal of fact has to 
apply the Turnbull direction first of all to the camera 
itself, that is to say, as to its position, its opportunity for 
viewing that which it depicts, to the VDU or recorded 
copy, and the witness. In other words, each of the three 
has to be subjected to the Turnbull test.  It is the more 
important that the test should be complied with strictly 
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where, as here, in the absence of a copy which the 
justices could see, there is conflicting evidence on the 
one side and the other as to what actually appeared on 
the copy, and as to the certainty of the identification of 
the offender.” 
 

84. Given the above dicta, it is clear that the process of identification by video 
recording or photographic evidence is different from witness identification, and 
each calls for a different form of direction to the jury, which the learned judge in 
this case skillfully combined. 
 

85. In R v Keane 65 Cr. App. R 247 at 248, Scarman LJ made it clear that the 
Turnbull guidelines are not to be applied inflexibly, and that no particular form of 
words is required. He said at page 248: 
 

“It would be wrong to interpret or apply Turnbull (supra) 
inflexibly. It imposes no rigid pattern, establishes no 
catechism, which a judge in his summing-up must 
answer if a verdict of guilty is to stand. But it does 
formulate a basic principle and sound practice. The 
principle is the special need for caution when the issue 
turns on evidence of visual identification: the practice 
has to be a careful summing-up, which not only 
contains a warning but also exposes to the jury the 
weaknesses and dangers of identification evidence both 
in general and in the circumstances of the particular 
case.” 

 
86. As Evans L.J in Blenkinsop, and Scarman L.J. in Keane intimated, the 

essential requirement of a direction by a judge where a case depends on 
identification is to emphasise the risk of mistaken identification, and to warn the 
jury of the special need for caution before relying on identification evidence. In 
that regard, the learned judge reminded the jury more than once, that this was a 
case which depended on identification, and that there was a special need for 
caution. He specifically told them that as to the two witnesses who claimed to 
recognize the appellant on the video as one of the men involved in the shooting, 
they had to be sure that they were not mistaken, and that they told them the 
truth. He appropriately reminded them of the fact that a convincing witness may 
be mistaken, and that several convincing witnesses may all be mistaken. The 
learned judge further emphasized that the witnesses’ identification depended on 
the clarity of the video, and they had to determine whether the video was 
sufficiently clear for them to have made a correct identification. 
 

87. The learned judge expressed his own view of the quality of the video saying that 
it was quite good and reasonably clear, for which Counsel for the appellant 
severely criticized him. Judges are entitled to give their views of the facts, so 
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long as it is made clear to the jury that they are not bound to accept the judge’s 
views; and indeed, the learned judge did tell the jury that they could reject any of 
his views of the facts. He further reminded them that the evidence of the 
witnesses was that the video was clear, contrary to the assertions of the 
defence; but properly left the determination of that question to the jury.  
 

88. The jury was further reminded that though the witnesses purported to recognize 
the appellant, mistakes even by someone who claims to know the person well 
are sometimes made; and left for their determination, the question whether 
Latavia Paul found out the full name of the appellant before or after she 
identified him. He also reminded them albeit later, that Latavia Paul and Jamal 
Evans appeared to identify two different men as the appellant, which, as I have 
previously noted, depended on whether both witnesses were viewing the same 
part of the footage when they made the observation and the identification.    
 

89. In respect of the criticism by Counsel of the judge’s invitation to the jury to use 
their own powers of observation of the video recording and to compare it with 
the appearance of the appellant in the witness box, it is pellucid from 
Blenkinsop and the case of Dodson and Williams (above), that this is 
permissible. In this regard, the learned judge asked them to consider whether 
the defendant whom they had seen in Court was the person shown in the video 
recording; and suggested they were in a better position to assess what is seen 
on the tape, in that they could view the tape in their own time and in as much 
detail as they wished, than someone who visually witnessed an event as it 
happened which may be fast moving and brief. He reminded them that having 
seen the tape, they were able to themselves compare the evidence of the 
witnesses, and assess for themselves whether the witnesses were correct in 
light of what they themselves saw on the tape. 
 

90. The judge further reminded them, that Latavia Paul’s ability to pick out the 
appellant from a number of persons was tested by her participation in the ID 
parade held by officer Bullard.  
 

91. As to the learned judge’s directions on the location of the camera, he did remind 
the jury that cameras were located both inside and outside the store; and 
reminded them of the directions in which they faced. However, he did not tell 
them from which particular camera the image on the videotape was allegedly 
recorded. That notwithstanding, there was before the jury, the evidence of 
Officer Strachan that the camera which took the image was the one inside the 
store facing west, namely camera 3. He also reminded the jury of the evidence 
of Officer Strachan that the DVR system, including all of the cameras were 
operational.  
 

92. In any event, the judge told the jury that the facts were for them to determine, 
and that they were to take into account all of the evidence including anything he 
failed to mention if they thought it important. Indeed, there was ample evidence 
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of the location of the camera, and the video itself would show whether the 
camera was able to capture what was seen on the video.  
 

93. In relation to the background lighting in the video, the learned judge reminded 
the jury that the images were captured at night by night vision cameras; that 
they might not be as clear as images captured in the daytime, and offered his 
view, which they were told they were free to reject, that the lighting in the 
building was quite good and the images reasonably clear.  He reminded them 
that the first question for them was whether the images were of sufficient quality 
for the witnesses to have correctly identified the appellant, which identification, 
they could themselves assess. 
 

94. I thought the learned judge admirably tailored Turnbull to meet the exigencies 
of this case, in that he properly directed them in relation to the video itself, in 
relation to the identification by the two witnesses, and in relation to their ability to 
assess what they saw on the video tape compared to the man in the dock.  
 

95. It must be kept in mind that circumstances such as the length of the observation, 
the distance from which the observation was made, and whether the 
observation was impeded, are not pertinent to the observation of a videotape by 
witnesses, as the witnesses’ observation would not be time driven as they could 
rewind the video and view it a number of times; they could observe the video 
from whatever distance was comfortable for them; and jurors could likewise take 
time to observe the images on the video, and assess for themselves whether 
there was any obstruction of the image of the man identified as the appellant on 
the videotape, and whether they were sure from their own observation that it 
was. 
 

96. In my view, the learned judge’s direction on identification captured the spirit and 
intent of Turnbull in that he emphatically warned the jury of the special need for 
caution in relying on evidence of identification alone, and I am satisfied that the 
jury were adequately, and properly directed. In relation to ground 2 therefore, I 
am of the view that it has no merit, and fails. 

 

Ground Six – Reasonableness of verdict  

 
97. Reading the learned justice’s summation in its entirety, I am satisfied that the 

summing-up was fair, and measured; and clearly set out all of the issues raised 
in the trial, upon which the jury was called to decide. In particular, he fairly 
summarized the evidence put forth by the prosecution; clearly set out the 
appellant’s defence; and defined the issues raised by it.   The summing-up was 
not overly robust for any one side; and I am satisfied that the jury was properly 
directed, and returned a verdict which was reasonable, and supported by the 
evidence. I would therefore also dismiss ground 6 which was that the appellant’s 
conviction was unreasonable, and not supported by the evidence. 
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Ground Seven – Whether verdict unsafe and unsatisfactory 

 
98. The appellant in ground 7, further complains that the verdict is unsafe or 

unsatisfactory, having regard to the circumstances of the case. In this regard, 
Lord Widgery explained  in R v Cooper [1969] 1 QB 267  that if the overall feel 
of the case left the court with a ‘lurking doubt’ as to whether an injustice may 
have been done, then a conviction may be quashed notwithstanding that the 
trial is error-free.  He went on to say at page 271 C-G: 
 

“This is a case in which every issue was before the jury 
and in which the jury was properly instructed and, 
accordingly, a case in which this court will be very 
reluctant to intervene. It has been said over and over 
again throughout the years that this court must 
recognize the advantage which a jury has in seeing and 
hearing the witnesses, and if all the material was before 
the jury and the summing-up was impeccable, this court 
should not lightly interfere… 
 
However, now our powers are somewhat different, and 
we are indeed charged to allow an appeal against 
conviction if we think that the verdict of the jury should 
be set aside on the ground that in all of the 
circumstances of the case it is unsafe or unsatisfactory. 
That means that in cases of this kind the court must in 
the end ask itself a subjective question, whether we are 
content to let the matter stand as it is, or whether there 
is not some ‘lurking’ doubt  in our minds which makes 
us wonder whether an injustice has been done. This is a 
reaction which may not be based strictly on the 
evidence as such; it is a reaction which can be 
produced by the general feel of the case as the court 
experiences it.”   

 

99. Indeed, Lord Kilbrandon in Sterling v DPP [1974] AC 878 at 912 summarised 
the test to be applied by each member of an appellate court in this way: “Have 
I a reasonable doubt or perhaps even a lurking doubt, that this conviction 
may be unsafe or unsatisfactory?” 
 

100. For my part, I have no reasonable doubt about the conviction of the appellant 
for murder, not even a lurking doubt about it. The jury saw and heard the 
witnesses as they gave evidence; the jury saw the incident as it unfolded on 
the videotape; were able to play it over if they needed to; and had clear 
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directions as to the law to be applied. Given these circumstances, I would 
similarly dismiss ground 7. 
 

101. In the premises, and for all of the above reasons, I would dismiss the appeal, 
and affirm the conviction and sentence.  

   
 
 
    ___________________________________________ 
    The Honourable Dame Anita Allen, P 

 

 

 

102. I agree. 
     ___________________________________________ 
     The Honourable Mr. Justice Isaacs, JA 

 

 

 

103. I also agree.  
     ___________________________________________ 
     The Honourable Ms. Justice Crane-Scott, JA 

 

 

 

 

     

 

 
         


