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Civil appeal – Industrial agreement – Collective bargaining agreement – Union – Payment 
of gratuity – Whether resort bound to pay gratuity in the absence of agreement as to the 
rate and distribution formula 
 
The appellant is the bargaining agent for all non-managerial hotel workers of the Melia 
Beach Resort. The respondents are the owner and manager of the resort, respectively 
and the industrial agreement relevant to this appeal was that of 7 January 2003. That 
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agreement includes provisions governing the terms and conditions of employment of the 
workers, inclusive of the payment of gratuities.  

In January 2014 the Resort informed the appellant of its intention to convert the hotel from 
its current model to an all-inclusive model in conformity with its worldwide brand. As a 
result a new gratuity structure had to be negotiated but attempts to negotiate a new 
gratuity arrangement were unsuccessful. Subsequently, in December 2014 the Resort 
advised that as there was no agreement on all-inclusive gratuity rate they were not 
contractually bound to pay gratuity and they withheld gratuity payments; in response the 
appellant organized industrial action at the property. Later in the month the appellant 
agreed to negotiate in good faith on the condition that the gratuities being withheld were 
paid immediately; the resort agreed and the gratuities were paid. That attempt to 
negotiate was also unsuccessful and executive members of the appellant threatened a 
strike if the gratuities were not paid. The resort applied for and was granted an injunction 
restraining officers and members of the appellant from taking industrial action. 

In the Court below the Resort sought various declarations: firstly, that gratuities were not 
contractually payable without agreement on the gratuity rate and formula, secondly, that 
there are no preconditions to operate the resort as an all-inclusive resort prior to 
negotiating a gratuity rate and formula and thirdly, that in the absence of a gratuity rate 
agreement prior to the expiration of the collective bargaining agreement the gratuity is not 
part of the individual contracts of the employees. The Resort also sought damages for 
unlawful contractual interference and an injunction. The appellant entered a defence and 
counter claimed for breach of contract, economic duress and damages. It also asked for 
various declarations: firstly, that the Resort withholding the gratuities was ultra vires; 
secondly, that the decision to withhold and change the nominal value of gratuities was 
procedurally improper, illegal and unlawful; thirdly, that the Resort is in breach of the 
collective bargaining agreement by failing to meet with the Union and negotiate and agree 
the gratuity rate; fourthly, that the decision of the Resort has resulted in the non-
managerial staff suffering economic loss and fifthly that by obtaining an injunction they 
have prevented the appellant from carrying out a strike on behalf of the non-managerial 
employees.  

The learned judge gave judgment in favour of the respondents and granted the 
declarations they requested and, as a result, the appellant has launched this appeal.  

Held: Appeal dismissed; findings of the learned judge and the consequential declarations 
and orders granted by him affirmed. The costs of the appeal are the respondents to be 
taxed if not agreed.  

The agreement to pay and distribute gratuities to non-managerial staff was subject to the 

Union and Management agreeing to the rate of gratuity, and the formula by which gratuity 

was to be distributed. In the absence of the parties arriving at the rate and distribution 

formula, the principal obligation in 19.5.3 to pay such gratuities was ineffective and 

unenforceable. Indeed, the only condition which could have given the principal obligation 

effect, remained unfulfilled.  
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As to whether, by the course of dealings between the parties, the rate of gratuity and 

distribution formula described in section 19.5.3 of the Industrial Agreement were impliedly 

agreed and incorporated into the employees’ contracts of employment, following the ratio 

of Hutchinson Lucaya Ltd. v Commonwealth Union of Hotel Services and Allied Workers 

et al, the course of dealing must be shown to have taken place during the currency of the 

Industrial Agreement. Moreover, such course of dealing, practice or custom must have 

been followed without exception for a substantial part of that period before it may be 

implied and incorporated as a term of the employees’ contracts of employment.  

Duke v Reliance Systems [1982] IRLR 347 applied 
Hutchinson Lucaya Ltd. v Commonwealth Union of Hotel Services and Allied Workers et 
al SCCiv App No. 61 of 2014 applied  
______________________________________________________________________ 

 

J U D G M E N T 

______________________________________________________________________ 

Judgment delivered by the Honourable Dame Anita Allen, P: 

1. This appeal is from the judgment of Jones J. (as he then was), rendered on 16 July 

2015 whereby he found that the respondents/plaintiffs succeeded on their claims, 

and awarded the declarations sought by them. On 11 October 2017 we heard the 

final submissions and reserved our decision. For the reasons set out below, the 

appeal is dismissed and the findings of the learned judge affirmed.  

Background 

2. The parties to the action were the appellant, a trade union (Union) duly registered 

in The Bahamas under section 7 of the Industrial Relations Act (“the Act”), and the 

bargaining agent for non-managerial hotel workers at the Melia Resort at Cable 

Beach (the Resort); the first respondent, the owner of the Resort since 1 December 

2013, and a member of the Bahamas Hotel Employers Association (“BHEA); and 

the second respondent, the manager of the Resort which manages the same on 

behalf of the first respondent since its acquisition on 1 December 2013. 

 

3. All parties concede that since 13 March 1969, the appellant has been the 

bargaining agent by virtue of a Recognition Agreement for all non-managerial 

employees of all BHEA members, including the respondents’ predecessors in title. 
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4. It was the parties’ common position as well, that the Recognition Agreement was 

repeatedly affirmed by the parties, and resulted in successive industrial 

agreements between them over the years. It was also common ground between 

them, at least by the time the appeal was heard, that the latest binding industrial 

agreement was that of 7 January 2003 (CBA) between the appellant on behalf of 

non-managerial employees of the resort, and the BHEA as agents for all BHEA 

hotels including the predecessor in title of the first respondent, and not the 

unregistered agreement entered into by the parties in January 2008.  

 

5. Suffice it to say that the CBA was subject to section 49 of the Act which prescribes 

the life of such an agreement to be five years, which in the case of the CBA, meant 

that it expired on 6 January 2008. Consequently, since then, there has been no 

legally binding industrial agreement between the parties. 

 

6. Included in the CBA, were provisions governing the terms and conditions of 

employment of the workers comprising the bargaining unit, such as their hours of 

work, their rates of remuneration, vacation and sick leave, disciplinary procedures 

including termination, and most important to this dispute, the payment of gratuities. 

 

7. A summary of the events which led to the action before the Court in December 

2014 is helpfully set out by the learned judge at paragraphs 10 - 24 which I 

gratefully reproduce: 

 

“[10] On January 27, 2014, the Resort informed the Union 

of its intention to convert the hotel from EP [European 

Plan] to an AI [All-inclusive] business model, in 

conformity with its worldwide brand. This model requires 

that the guest pay a single AI vacation price, which 

includes the cost of the room, various activities, and all 

food and drink consumed during their stay.  

 

[11] This conversion required that a new gratuity 

structure be negotiated as envisaged by the CBA 

[Collective Bargaining Agreement] and Industrial 

Agreement of 1998. Section 19.5 of the CBA provided as 

follows: 

 

 ‘19.5 ALL-INCLUSIVE RESORTS  

The parties recognize that the AI concept is now 

very much an integral ingredient in the vacation 
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offerings promoted to the leisure traveler. The 

parties also recognize that members of the 

Association are presently making AI vacation (sic) 

are considering making such packages available at 

their respective properties.  

 

19.5.1 SERVICE CHARGES AND GRATUITIES  

 

19.5.1.1 Having regard for this trend towards 

increasing the AI vacation programme, the parties 

agree that notwithstanding the provisions of 

subsections 19.1, 19.2 and 19.4, the setting of 

gratuities for AI vacation guests, the formula will 

be based on a per person guest per day value. 

 

19.5.1.2 Further, since the value of AI vacation 

packages are likely to vary from hotel to hotel, the 

fixing of gratuities and distribution of the same will 

be negogiated by Union and Management at each 

hotel where an AI vacation programme is in effect.’ 

 

[12] On January 27, 2014, negotiations between the 

Resort and the Union commenced on the conversion 

from an EP to an AI business plan. The Resort proposed 

an 8% rate (as opposed to daily fixed rate per guest) on 

the total AI vacation package price. This offer was scoffed 

at by the Union as, first amusing and later irritating. In the 

meantime, however the Resort paid a 15% gratuity to the 

non-managerial employees on the food and drink 

consumed by AI guests. This was the same percentage 

paid on the retail prices on the menus used by its EP 

guests. 

 

[13]The Resort and the Union reached vastly different 

interpretations for the continued payment of the 15% 

gratuity on the AI plan during the negotiations. The 

Resort took the position that this was done as a gesture 

of good will; a temporary position until a rate or 

percentage could be agreed upon by negotiations 

between themselves and the Union. They also say that 
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they continuously alerted the Union on all aspects of the 

AI negotiations. It became plain ten months later, they 

say, that the Union was simply an intransigent party with 

no intent of concluding negotiations for a gratuity 

structure for the AI plan. 

 

[14] The Union’s position, on the other hand, is less 

charitable. They say that the payments of the gratuities 

were continued as successive managements of the hotel 

accepted the Union’s formula for the distribution of 15% 

gratuities for AI guests. This view may be a bit too harsh 

as there was no evidence of any agreement for the 

payment of gratuities at 15% based on the AI plan. 

 

[15] On December 10, 2014, the Resort upped the rhetoric. 

They wrote to the Director of Labour, the Union, and the 

non-managerial employees of Melia Nassau Beach Hotel 

advising them that as there was no agreement on an AI 

gratuity, the Resort was not contractually bound to pay 

gratuity charges of 15% on the retail prices of food and 

drink consumed by its guests. The Union and the Director 

were also advised that they found it untenable from a 

business standpoint to continue to pay that sum for AI 

guests. 

 

[16] On the following day, a potentially alarming 

confrontation emerged. The Resort withheld the notional 

AI gratuities from the non-managerial employees and 

posted notices to that effect. This move crystallized 

broader discontent with the Resort; it caused the Union 

to organize industrial action at the property. 

Consequently, the Resort says, there was a noticeable 

difference in employee performance and service. 

 

[17] In fact, on that day, the Resort says that this action 

turned into a full blown work stoppage. For example, non-

managerial employees on duty at the Aqua Restaurant at 

the hotel, on instructions from the union ceased to 

provide dining service to guests. The Resort also says 

that the non-managerial employees stood along the back 
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wall of the restaurant with their arms folded and refused 

to discharge their duties. This work stoppage was 

repeated on December 17, 2014, when staff in the Aqua 

Restaurant again stood around and ceased working, 

causing a delay in the opening of the restaurant for dinner 

and guest to queue outside waiting to be served. 

 

[18] At a meeting chaired by the Director of Labour, at the 

Ministry on December 18 2014, Nicole Martin, president 

of the Union, agreed to negotiate in good faith on the 

condition that the AI gratuities being withheld were paid 

immediately. The Resort agreed and immediately paid the 

withheld gratuities for the period December 11, 2014 to 

December 14 2014, and the meeting continued, however, 

without success. 

 

[19] On December 23, 2014, the Union presented a 

counter offer to the Resort requesting the continuation of 

15% on checks of AI guests. This proposal exposed the 

utter vaporization of trust between the Resort and the 

Union. The result of this was that it dragged out what was 

already a very long process. Unsurprisingly, the Resort 

took this as a refusal to negotiate and again withheld the 

notional gratuities. They also sent a letter to the Director 

of Labour and the Union respectively, and posted a notice 

on the employee notice boards at the hotel. The letter 

advised of the impasse relating to the negotiations on the 

AI gratuities and, of its decision to escrow AI gratuities 

until an agreement could be reached with the Union. That 

was a worrying prospect, given the concerns of the 

Union, but the big question was what could be done to 

avoid anything but the ugliest outcomes. 

 

[20] The moment of truth came in the forenoon of 

December 24, 2014 when Robert Sands, a Senior Vice 

President of the Resort received separate telephone calls 

from members of the Executive Council of the Union, 

Perry Cox and Nicole Martin, threatening a strike. Mr. Cox 

allegedly threatened that if the AI gratuities were not paid, 

the strike would affect the entire island. This brief history 
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hardly begins to capture the full damage that threatened 

the Resort, which they say, was aggravated by the 

Union’s intransigence. 

 

[21] Later that day, the resort applied for and was granted 

an interim injunction for fourteen days by this Court. It 

restrained all officers and members of the Union from 

inciting and/or inducing employees of the Melia from 

abstaining from work, picketing or besetting the Melia or 

its guests, or from impeding employees of the Melia from 

attending work. The injunction was extended until the 

date of this judgment on the substantive matter or other 

order of the Court. 

 

[22] The Resort filed an action in this Court claiming, 

amongst other things, the following: 

 

‘a) Declarations that: 

 

i) Under the CBA of January 7, 2003, 

gratuities were not contractually payable on 

AI vacation packages offered by the Resort 

without agreement on the gratuity rate and 

distribution formula.  

 

ii) There are no preconditions to operate the 

Melia Nassau Beach Hotel exclusively as an 

AI vacation resort prior to negotiation a 

gratuity rate and distribution formula. 

 

iii) In the absence of an agreement for 

gratuity rates for AI packages between the 

Resort and the Union prior to the expiration 

of the CBA, the gratuity is not part of the 

individual employment contracts of the 

employees. 

b) Damages for unlawful contractual interference 

with the Resorts hotel business; 
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c) An injunction, under Section 83 of the Industrial 

Relations Act, preventing the Union from inciting 

or inducing employees of the Resort from 

abstaining from work, picketing or besetting the 

Resort, or from intimidating employees of the 

Resort or its guests. 

[23] The Union entered a Defence to the Claim by the 

Resort and a Counter Claim for breach of contract and 

economic duress.  

a) The particulars of the breach of contract are as 

follows:  

i) The Resort failed to agree the rate and 

distribution of the gratuities for the AI plan 

as required by the CBA. 

ii) The Resort changed the gratuity rates 

under the AI plan from 15% to 8% without 

their agreement.  

iii) Illegal withholding of non-managerial 

employees gratuities under the AI plan. 

b) The particulars of the economic duress are as 

follows: 

i) The Resort obtained a court injunction 

preventing them from organizing a strike on 

behalf of the non-managerial employees of 

the Resort.  

ii) The Resort seeks to induce the Union to 

enter into negotiations by withholding the 

gratuities of the non-managerial employees 

and reducing the percentage gratuity from 

15% to 8%. 

   c) The particulars of damages are as follows: 

i) Continual loss of earnings / wages / 

gratuities at a rate of 15% worked for by the 

non-managerial employees under the all-
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inclusive package of the Resort from 

December 15, 2014 onwards; 

ii) Depreciation in livelihood of the non-

managerial employees of the Resort; 

iii) The Union has lost its right to carry out a 

legal strike on behalf of its members as per 

the Industrial Relative Act; and 

iv) Legal expenses incurred by the Union as 

a result of this action.  

  [24] The Union also asks for the following: 

a) A Declaration that the decision of the Resort to 

withhold the non-managerial employees AI 

gratuities is ultra vires their powers under the CBA 

of January 2008.  

b) A Declaration that the Resort’s decision to 

withhold and to change the nominal value of the AI 

gratuities due to the non-managerial employees is 

procedurally improper, illegal and unlawful;  

c) A Declaration that the Union (sic) is in breach of 

sections 2 and 19.5 of the CBA of January 7, 2008 

by failing to meet with the Union and negotiate and 

or agree the gratuity rate; 

d) A Declaration that the decision of the Resort 

have resulted in the non-managerial staff suffering 

economic loss; 

e) A Declaration that by obtaining an injunction as 

against the Defendant they have prevented the 

Defendant from carrying out a legal strike as per 

the IRA on behalf of the non-managerial 

employees; 

f) An order that the injunction be set aside; 

g) Damages for breach of the CBA; 

h) Damages for Duress: 
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i) Damages for loss and economic loss of wages of 

the non-managerial employees; and 

j) General Damages.” 

8. At paragraph 99 of his judgment the learned judge determined that: 

 

“[99] The Resort has succeeded in having its judgment 

and the declarations for four reasons. First, there was 

never an agreed rate and distribution formula for AI 

guests at the Resort or its predecessors during a valid 

Industrial Agreement. Second, there is no implied term in 

the non-managerial employees’ contract of employment 

for the payment of gratuity charges for AI guests at the 

Resort. Third, in the absence of an agreed rate and 

distribution formula the Resort is not obligated to pay 

gratuity charges for AI guests to the non-managerial 

employees at the Resort. In those circumstances, it is no 

more than a “gratuitous giveaway”. Fourth, in the 

absence of an agreed rate and distribution formula with 

the Union for AI gratuities under a valid Industrial 

Agreement the Resort can withhold gratuities under an AI 

plan…”  

 

9. Consequent upon those findings, the learned judge made the following 

declarations and orders:  

 

(i) That under the CBA (2003), gratuities were not 

contractually payable on AI vacation packages offered by 

the Resort without agreement on the gratuity rate and 

distribution formula; 

 

(ii) That there are no preconditions to operate the 

Melia Nassau Beach Hotel exclusively as an AI vacation 

resort prior to negotiating a gratuity rate and distribution 

formula; 

 

(iii) That in the absence of an agreement for gratuity 

rates for AI packages between the Resort and the Union 

prior to the expiration of the CBA, the gratuities are not 
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part of the individual employment contracts of the 

employees; 

 

(iv) The Resort’s claim in damages for unlawful 

contractual interference with the Resort hotel business is 

denied; 

 

(v) There shall be judgment for the Resort on the 

Union’s Defence and Counterclaim; 

 

(vi)  The injunction ordered on December 24, 2014, and 

extended on January 14, 2015, and February 11, 2015 is 

discharged; 

 

(vii) Costs to the Resort on the Claim and Counter 

Claim to be taxed if not agreed. 

The Appeal 

10. In its Notice of Appeal filed 20 August 2015, the appellant challenges the learned 

judge’s findings in paragraphs 42, 69, 70, 78, 93, and 99 of his judgment.  In that 

Notice of Appeal, the appellant identified three grounds which encompass some 

16 paragraphs. Those grounds are: 

“Ground 1 

1. The learned Judge erred by coming to the 

conclusion (at paragraphs 42 and 69 of the 

judgment) that there was no agreed rate or 

distribution formula for AI guests at the resort or 

its predecessors under a valid Industrial 

Agreement and that payment of 15% gratuities was 

a gratuitous giveaway. 

 

2. Clause 19.1 of the 2003 Industrial Agreement 

required the operator of the Resort to apply a 

service charge of 15% to food and beverage 

checks of all individual and social guests and to 

distribute the same in accordance with an 

agreement between the personnel affected, the 

Union and the management at the Resort. 

 



13 
 

3. Upon registration of the 2003 Industrial 

Agreement the provisions of clause 19.1 became 

incorporated into the individual contracts of 

employment of the employees concerned by virtue 

of section 50.1 of the Industrial Relations Act. 

 

4. The provisions of clause 19.1 of the 2003 

agreement were not expressly limited in time by 

the parties to apply only “for life” of the 2003 

agreement. 

 

5. Once clause 19.1 became incorporated into the 

individual contracts of employment of the 

employees concerned the status of the Industrial 

Agreement as between the Respondent and the 

Union was no longer relevant to the contractual 

relationship between the Respondent and the 

employees into whose contracts of employment 

clause 19.1 had become incorporated. 

 

6. Accordingly, upon the expiration of the 2003 

Industrial Agreement the provisions of clause 19.1 

continued to be legally binding as between the 

Respondent and the employees concerned as a 

term in their individual contracts of employment 

and required the Respondent and its predecessors 

to apply a service charge of 15% to the food and 

beverage checks of all individual and social guests 

and to distribute the same in the manner which had 

been previously agreed. 

 

Ground 2 

 

1. The learned Judge erred by determining (at 

paragraph 70 of the Judgment) that there was no 

obligation to pay gratuity charges for AI guests 

based on an implied term in their contract of 

employment.  
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2. The learned judge failed to recognize that the 

practice of the Resort in applying a service charge 

of 15% to the checks of guests had been treated 

and acted upon as binding on the Resort and the 

employees concerned and was thereby 

incorporated into their contracts of employment by 

the “course of dealing” PLM Trading Co 

(International) v Georgiou [1987] C.L.Y. 430. 

 

3. The learned Judge never considered whether the 

practice of the Resort in applying a service charge 

of 15% to the checks of guests for payment to the 

employees could be incorporated into their 

contracts of employment as an implied term by 

virtue of the “course of dealing”. 

 

4. Further the learned Judge erred by failing to 

recognize that the parties included in the 2008 

Industrial Agreement (which was signed but not 

registered) provisions which were identical to 

clause 19.1 of the 2003 registered agreement and 

thereby evidenced their intention that the terms of 

clause 19.1 would continue to be binding on the 

parties beyond the expiration of the 2003 

agreement. 

 

Ground 3 

1. The learned Judge erred in concluding (at 

paragraph 78 of the Judgment) that the Resort was 

entitled to withdraw or alter the gratuity structure 

paid to non-managerial employees for AI guests, 

and at paragraph 93 of the Judgment that the 

Resort could withhold the gratuities under the AI 

plan. 

 

2. Clause 19.5.4 of the 2003 registered Industrial 

Agreement required that the fixing of gratuities and 

distribution of the same would be negotiated by the 

Union and management at each hotel where an all-

inclusive vacation programme was introduced. 
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3. Meanwhile clause 19.1 of the 2003 agreement 

became incorporated into the individual contracts 

of employment of the employees concerned and 

required the Resort to apply a 15% service charge 

to all individual and social guests’ checks to be 

distributed in accordance with an agreement 

between the personnel affected, the Union and 

management. 

 

4. Clause 19.5.4 does not provide that the Resort 

may unilaterally withdraw or alter the gratuity rate 

of 15% payable under clause 19.1 which had 

become incorporated into the individual contracts 

of employment of the non-managerial employees 

concerned thereby became legally binding 

independently of the status of the 2003 Industrial 

Agreement after its expiration in 2008. 

 

5. Nor does clause 19.5.4 provide that the Resort 

could unilaterally withhold the gratuities payable 

under clause 19.1 which had become incorporated 

into the individual contracts of employment of the 

non-managerial employees concerned. 

At no time did the learned Judge consider the provisions 

of clause 19.1 of the 2003 Industrial Agreement or 

whether it had become incorporated into the individual 

contracts of employment of the non-managerial 

employees concerned.” 

11. The respondents’ position on appeal was that the learned judge was correct in 

finding that in the absence of an agreed rate and distribution formula, the Resort 

was not obligated to pay gratuity charges for AI guests. Their Counsel submitted 

that this conclusion was fully in accord with the ratio in Hutchinson Lucaya Ltd. 

v Commonwealth Union of Hotel Services and Allied Workers et al SCCiv App 

No. 61 of 2014. 

 

12. The respondents further contended that the learned judge’s decision that the 

Resort could unilaterally introduce a rate and distribution formula for employees of 

less than 15% for AI guests in the absence of a valid agreement providing for such 
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rate and distribution was correct; and supported his conclusion at paragraph 78 of 

his judgment, that an employee is not entitled to a service charge gratuity in respect 

of AI guests unless it was expressly incorporated into the individual’s contract of 

employment at the time of hiring or during a valid Industrial Agreement. 

Discussion 

13. With respect to gratuities, the CBA provides:- 

 

“Section 19- GRATUITIES 

    

19.1 INDIVIDUAL GUEST 

19.11 The following service charge will be applied 

in all individual and social guest checks: 

            FOOD AND BEVERAGE 

    

Table Service     15% 

             Buffet Service    15% 

              Beverage            15% 

 

19.12 The method of distribution of the monies 

thus collected shall be a matter of agreement 

between the personnel affected the Union and the 

management in each respective property. 12% 

shall be distributed amongst the personnel 

immediately concerned with the buffet service and 

3% shall be distributed amongst the back-of-house 

staff in a manner to be agreed at each 

establishment. 

 

19.2 HOUSKEEPING DEPARTMENT AND OTHER AREAS 

The following service charge shall be applied to all 

individual guests in respect of housekeeping service in 

the hotels: 

 

… 

 

ALL OTHER MEMBER HOTELS NOT LISTED ABOVE 

 

$3.75………………………………per person per night 
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(An increase of $0.25c) 

 

From the 1st January 2006….$4.00 per person per night 

(An increase of $0.25c) 

 

And the above figure shall remain for the life of the 

contract. 

19.3 The amount thus collected in respect of the 

housekeeping service shall be divided amongst the staff 

in that and other departments and in such proportion as 

may be agreed between the management of each 

respective property, the personnel affected and the 

Union. 

19.4 GROUPS, CONVENTIONS, FUNCTIONS,ETC. 

 

The following gratuities will be levied on Groups, 

Conventions, Functions: 

 

Food and Beverage (to include cocktail 

parties, coffee break(s). 

 

Table Service     15% 

Buffet Service    15% 

Beverage            15% 

 

HOUSEKEEPING DEPARTMENT AND OTHER AREAS 

 

Thirty days after the signing of the Agreement… 

 

$3.75……………………………..per person per night 

(An increase of $0.25c) 

 

From the 1st January 2006 ……..$4.00 per person per 

night. 

 

And the above figure to remain for the life of the contract. 

The parties agree to the allocation of a portion of the 

gratuity increase in January 2006 to be placed in a 

Common Pool for distribution to specific categories of 
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employees. A distribution formula to be agreed between 

the Union and the Association. 

BELL SERVICE AND OTHER AREAS 

 

Thirty days after the signing of this Agreement… 

 

$2.70 In……………………………………..$2.70 Out 

(An increase of $0.10c) 

 

From 1st January 2006 $2.85 “in”………$2.85 “out” 

And the above figure to remain for the life of the contract. 

POOL/ BEACH/LIFEGUARD AND OTHER AREAS 

 

$1.50 per…………………………………person per night 

 

And the above figure to remain for the life of the contract 

 

19.5 ALL INCLUSIVE (SERVICE CHARGE) GRATUITIES 

19.51 The parties recognize that the All Inclusive 

concept is now very much an integral ingredient in 

the vacation offerings promoted to the leisure 

traveler. 

19.52 The parties also recognize that members of 

the Association are presently making All-Inclusive 

vacation packages or are considering making such 

packages available at their respective properties. 

 

19.53 Having regard for this trend toward 

increasing the All-Inclusive vacation programme, 

the parties agree that notwithstanding the 

provisions of subsections 19.1, 19.2 and 19.4, the 

setting of gratuities for All-Inclusive vacation 

guest, the formula will be based on a per person 

guest per day value. 

19.54 Further, since the value of All-Inclusive 

vacation packages are likely to vary from hotel to 

hotel, the fixing of gratuities and distribution of the 

same will be negotiated by Union and Management 
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of each hotel where an All-Inclusive vacation 

programme is in effect.” [Emphasis added] 

14. Inexorably, while sections 19.1 to 19.4 of the CBA (above) set the rate of gratuities 

to be charged on specific service checks for all individual guests, and laid down 

the formula for the distribution of those gratuities to non-managerial employees, 

section 19.5 provided that the rate and distribution formula for All Inclusive (service 

charge) gratuities were to be negotiated by the Union and Management of the hotel 

where an AI vacation program was in effect. 

 

15. In his analysis of the issues before him, the learned judge first identified six issues, 

only four of which are relevant to the disposition of this appeal. They are: 1. Was 

there an agreed rate and distribution formula for AI guests at the Resort during the 

pendency of an Industrial agreement? 2. In the absence of an expressed 

agreement, can a rate and distribution formula in particular and other items of the 

CBA in general be implied into the employees’ individual contracts of employment? 

3. Can the Resort unilaterally introduce a rate and distribution formula for 

employees of less than 15% for AI guests in the absence of a valid Industrial 

Agreement? And 4: What is the status of the gratuities held in escrow by the Resort 

for the employees? 

 

16. The learned judge answers issue one at paragraph 42, after considering the 

evidence of Michael Reckley, and Roy Colebrooke in this way: 

“[42] By all the available evidence, it cannot be said that 

there was an agreed rate and distribution formula for AI 

guests at the Resort or its predecessors during a valid 

Industrial Agreement, and I so hold.” 

17. Further, at paragraph 54, the learned Judge sets out the process by which issue 

two must be resolved. He said: 

“[54] In my judgment, the issue of whether a practice, 

followed without exception for a period of time, may lead 

to the inference that a contractual term has been agreed 

between the parties, can only be determined by 

examining the particular facts as to what the parties must 

have or must be taken to have understood from each 

other’s conduct and words.” 

18. After considering a number of authorities; as well as the evidence of Perry Gould 

an employee of the Resort first hired in 1955, and a Manager at the Resort with 
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previous experience at both the Radisson and the Sheraton hotels, the learned 

judge resolved issue two in paragraphs 59, 68-70. He determined: 

“[59] From a review of the evidence, I conclude that 15% 

gratuity was paid from at least 2004 at the Radisson to AI 

workers based on a two-menu system and at the 

Sheraton for at least one year. However, the folly in 

Counsel for the Union’s argument that the 15% gratuities 

on AI guests being implied into the non-managerial 

employees individual contract of employment by virtue of 

the conduct of the Resort is laid bare for two reasons. 

First, a term may be implied from custom or practice, 

provided it is certain, general and reasonable. However 

an implied term cannot negate or alter a clear express 

term. 

...  

[68] In this case between the Resort and the Union it is 

agreed, that negotiations commenced between the Myers 

Group Ltd. for a rate and distribution formula in 

accordance with the CBA but this was never agreed. It is 

also common ground that this effort continued with 

successor hotels without agreement. I also accept that 

for some periods the non-managerial employees received 

15% gratuity for AI guests under the Radisson and 

Sheraton. 

[69] I accept the following facts. First, the evidence of 

Magdalena Hamya that the gratuity payments for AI 

guests were made for the purpose of maintaining good 

relationships with the non-managerial employees. 

Second, that the service charges (gratuity charges) 

payable to the non-managerial employees of the Resort 

arises from an employment relationship. Third, that the 

rate applicable to an AI programme is subject to express 

contractual terms arising from the negotiation of an 

agreed rate and distribution formula. From all this, I 

conclude that the payment of 15% gratuities for the AI 

programme to non-managerial employees at the Melia 

Nassau Beach Hotel represents nothing more than a 

gratuitous giveaway. 
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[70] Applying these facts to the principles set out in the 

cases cited above, there cannot be any doubt that in the 

absence of an agreed rate and distribution formula the 

Resort is not obligated to pay gratuity charges for AI 

guests to the non-managerial employees at the Melia 

Nassau Beach hotel based on an implied term in their 

contract of employment.” 

19. As to issue three identified by the learned judge, he found at paragraphs 75, 78 

and 80:  

“[75] Where a valid registered Industrial Agreement has 

expired, the employment of the worker is covered by 

individual contracts of employment. The terms of an 

expired registered Industrial agreement may be 

incorporated into the individual’s contract of 

employment, either expressly or by implication, but must 

be done during the currency of the Industrial Agreement. 

Authority for this proposition is found in The Bahamas 

Court of Appeal case of Hutchinson Lucaya Limited v 

Commonwealth Union of Hotel Services and Allied 

Workers et al SCCivApp No. 61 of 2014. 

…  

[78] Accordingly, an employee is not entitled to a service 

charge or gratuity in respect of guests unless it is 

expressly incorporated into the individual’s contract of 

employment at the time of hiring or during a valid 

Industrial Agreement. Consequently, in the absence of an 

expressed or implied contract the Resort is entitled to 

withdraw or alter the gratuity structure paid to its non-

managerial employees for AI guests. For these reasons, 

the Union cannot properly obstruct the Resort from 

introducing an AI rate and distribution formula for the 

non-managerial employees at the Melia Nassau Beach 

Hotel. 

[79] Counsel for the Union contends that the Resort is 

stopped by their conduct and representation from 

denying payment of the 15% gratuity on AI guests. This 

argument was supported by reference to the case of 



22 
 

McLaine and Others v Gatty [1921] 1 A.C.376. In that case 

Lord Birkenhead L.C. in giving the judgment of the court 

said: 

‘…the rule of estoppels at bar, as I have always 

understood it, is capable of extremely simply 

statement. Where A has by his words or conduct 

justified B in believing that a certain state of facts 

exist, and B has acted upon such belief to his 

prejudice, A is not permitted to affirm against B 

that a different state of facts existed at the same 

time. Whether one reads the case of Pickard v 

Sears (1) or the later classic authorities which have 

illustrated this topic, one will not, I think, greatly 

vary or extend this simple definition of the 

doctrine.’  

[80] I accept the principle in McLaine’s Case. But in 

applying it to the facts in this case, find two colossal 

question marks. First, from all the available evidence the 

resort and the Union were in negotiations without ever 

reaching agreement on an AI rate and distribution 

formula. Second, there can be no representation by the 

Resort either by words or conduct that they were 

agreeing to a 15% gratuity rate for AI guests while at all 

times both parties were insisting that the rate was subject 

to negotiation, which was never concluded.” 

20. The learned judge answers question five (identified as our issue 4) in paragraph 

93 as follows: 

“[93] In my judgment, in the absence of an agreed rate and 

distribution formula with the Union for AI gratuities under 

a valid Industrial Agreement the Resort can withhold the 

gratuities under the AI plan.” 

21. It is pellucid on a reading of sections 19.53, and 19.54 of the CBA that the parties 

intended to provide for the setting of gratuities for All-Inclusive vacation guests 

based on a per person guest per day value, leaving the fixing of the formula as to 

the rate of that gratuity, and the manner of its distribution, to be agreed between 

the particular hotel and the Union. 
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22. It is obvious from section 19.54 of the said agreement that the rate and distribution 

formula were left to be negotiated and decided by each hotel and the Union 

because it was recognized by the parties that AI packages were likely to vary from 

hotel to hotel.  

 

23. It is also clear from the above provisions of the agreement, that the parties 

envisaged, and did express, that the rate of gratuity to be decided was to be based 

on the value per day of the total vacation package of each guest, and not on a 

percentage of food and beverage only. Indeed, section 19.53 of the Agreement 

expressly excludes the application of the formula set out in sections 19.1, 19.2 and 

19.4 of the agreement to AI guests. 

24. Inexorably, section 19.5.3 envisaged that the gratuity rate and distribution formula 

for AI guests based on per person guest per day value were to be negotiated and 

agreed between the parties subsequent to the commencement of the Industrial 

Agreement. 

 

25. According to the evidence of Roy Colebrooke and David Strachan, while 

negotiations in that vein were commenced between the Union and the Raddison 

and the Sheraton (predecessors in title to the Resort) and a number of proposals 

were put forward, no agreement in line with the intended agreement in 19.5.3 was 

ever arrived at; and the hotel continued to pay gratuity of 15% on food and 

beverage while it tried to negotiate. In frustration, the Sheraton, according to David 

Strachan, “pulled the plug” on the AI vacation package.  

 

26. In essence, the agreement to pay and distribute gratuities to non-managerial staff 

was subject to the Union and Management agreeing to the rate of gratuity, and the 

formula by which gratuity was to be distributed.  

 

27. In the absence therefore of the parties arriving at the rate and distribution formula, 

the principal obligation in 19.5.3 to pay such gratuities was ineffective and 

unenforceable. Indeed, the only condition which could have given the principal 

obligation effect, remained unfulfilled. 

 

28. As to whether, by the course of dealings between the parties, the rate of gratuity 

and distribution formula described in section 19.5.3 of the Industrial Agreement 

were impliedly agreed and incorporated into the employees’ contracts of 

employment, the decision in Hutchinson (above) is apposite. Following the ratio 

of that decision, the course of dealing must be shown to have taken place during 

the currency of the Industrial Agreement, which in this case, would be between 7 

January 2003 and 6 January 2008. 
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29. Moreover, such course of dealing, practice or custom must have been followed 

without exception for a substantial part of that period before it may be implied and 

incorporated as a term of the employees’ contracts of employment (see Duke v 

Reliance Systems [1982] IRLR 347 per Brown- Wilkinson J.) 

 

30. The evidence in that regard is that while gratuities of 15% were paid during that 

period in relation to AI guests, it was paid only on food and beverage, and not on 

the basis of per person guest per day value, as was intended by the parties in 

agreeing the provisions of section 19.5.3. 

 

31. In particular, the evidence of David Strachan, a Manager of the Resort with 

previous experience at both Radisson and Sheraton (predecessors to the Resort) 

was that he returned to the Radisson in 2004 in the position of Tour and Travel 

Wholesaler, and was responsible for loading the packages for AI guests. In that 

capacity he said he became aware that gratuities were paid on Food and Beverage 

based on two menus, one for EP guests (European plan) and one for AI guests. 

He further stated that how the system worked was that there were prices on both 

menus; and on the AI menu, the prices were lower by some 20% to take away 

some of the financial impact of the 15% rate on the Resort’s profit. 

 

32. David Strachan’s evidence as it related to his experience at the Sheraton was that 

the Sheraton did the AI plan for between a year and eighteen months, from late 

2008 and early 2010 when the Sheraton discontinued the plan as previously noted. 

 

33. Given the specific provisions of section 19.5.3 of the Industrial Agreement which 

was conditioned upon the Union and the parties agreeing a rate and distribution 

formula for AI packages based on per person guest per day value; and given that 

no such rate or formula was ever negotiated and agreed, I am satisfied that the 

learned judge was correct when he found that gratuities on AI packages were not 

contractually payable under the express provisions of the CBA. 

 

34. Further, given the evidence as to the course of conduct between the Union and 

Management during the currency of the CBA, I am satisfied that no agreement that 

gratuities should be paid in line with section 19.5.3 or at all may be reasonably 

inferred to be incorporated in the employment contracts of non-managerial 

employees of the Resort; and that the learned judge was also right to so find. 

 

35. As to the learned judge’s finding that the Resort could fix gratuities on AI guests at 

a rate lower than 15%, again I am satisfied that he was right. This is consistent 
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with the position that the efficacy of section 19.5.3 is dependent on agreement as 

to the rate of gratuity, and the distribution formula.  

 

36. In the premises, I would dismiss the appeal, and affirm the findings of the learned 

judge, and the consequential declarations and orders granted by him. The costs 

of the appeal are the respondents to be taxed if not agreed. 

 

37. If I may be allowed to make one comment and that is that the only persons who 

will suffer as a result of this stalemate between the Union and Management of the 

Resort relative to the payment of AI gratuities, are the workers. It is therefore 

recommended that both parties return forthwith to the table and negotiate in good 

faith, and in a spirit of true cooperation for the benefit of the workers, and 

management; and in the interest of good industrial relations in The Bahamas. 

 

 

___________________________________________ 
The Honourable Dame Anita Allen, P  

 

38. I agree. 

 

___________________________________________ 
The Honourable Mr. Justice Isaacs, JA  

 

39. I agree also.  

 

___________________________________________ 
The Honourable Ms. Justice Crane-Scott, JA  

 

 

 

 
 


