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 ******************************** 
 
Criminal appeal – Murder - Submission of no case to answer – Directed verdict – 
Identification – Whether the trial judge usurped the function of the jury when she 
directed a verdict of acquittal following a submission of no case to answer? 
 
Mr. Charles Pandy was shot and killed on the night of 12 February 2014; the 
respondent was arrested and charged with his murder. Upon arraignment in the 
Supreme Court the appellant pleaded not guilty and a trial ensued. The Crown 
principally relied on the evidence of witness Alpha to connect the respondent to the 
murder of Mr. Pandy. However, at the close of their case a submission of no case to 
answer was made on the respondent’s behalf. The trial judge acceded to that 
submission and directed the jury to acquit the respondent by returning a verdict of not-
guilty against him. The Attorney-General appeals against the direction of acquittal by 
the trial judge.  
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Held: appeal allowed; matter remitted to the Supreme Court for retrial. Warrant of arrest 
issued. 
 
There is a cruicial distinction between a judge stopping a case where there has been no 
evidence to prove an essential element in the alleged offence and a judge stopping a 
case due to his evaluation as to the reliability of a prosecution witness. The former 
scenario is permissible but the latter is not.  
 
In the present case the trial judge descended too minutely into the evidence of witness 
Alpha and therefore ventured beyond matters of quality of the evidence. As such, the 
judge entered the impermissible realm that is the domain of the jury. In so doing, the 
learned judge usurped the function of the jury and she erred in finding that the Crown 
had failed to show the respondent was responsible for the death of Mr. Pandy.  
 
Daley v R (1993) 4 All ER 86 mentioned 
Lord Parker’s Practice Direction (Submission of No Case) [1962] 1 WLR 227 considered  
R v Barker (Note) (1975) 65 Cr. App. R. 287 applied  
R v Galbriath [1981] 1 WLR 1039 applied 
R v Joseph and others [2015] 1 BHS J. No. 69 followed 
R v Oakwell [1978] 1 WLR 32 considered  
R v Turnbull and others [1976] 3 All ER 549 considered 
R v Williamson [1996] BHS J. No. 6 mentioned  
Reid et al v R [1989] UKPC 31 considered 

 
______________________________________________________________________ 
 

 
J U D G M E N T 

 
______________________________________________________________________ 
 
Judgment delivered by the Honourable Mr. Justice Isaacs, JA: 

 

1. On 1 February 2017, we heard the submissions of Counsel for the Crown, there 

being no appearance by or on behalf of the respondent; and reserved our 

decision in the matter. We render our decision now. For reasons articulated 

below we would allow this appeal. 

Background 

2. This matter was fixed for hearing on six occasions but the respondent never 

made an appearance. The appellant applied for an Order for substituted service 

of their Notice of Appeal. The application was supported by an affidavit of 

Sergeant 620 Patrick Knowles which outlined the efforts made by him and others 

to locate the respondent and to bring to his attention the appellant’s appeal.  
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3. On 17 November 2016, we granted the appellant leave to notify the respondent 

of the adjourned hearing date for the appeal via substituted service. Sergeant 

2310 Valencia Robert Conliffe in an affidavit filed on 26 January 2017 averred 

that:  

 

“…in compliance with the Order of the Court, notice was 

published in the Business Section of the Nassau 

Guardian on Tuesday 24 January, 2017 / B9, on 

Wednesday 25th January, 2017 / B7, and in the Main 

Extra Section of The Nassau Guardian on Thursday, 

26th January, 2017 / A25”. 

 

4. We were satisfied that given the efforts which had been made to serve the 

respondent, he was deliberately absenting himself from the hearing of this 

matter. Consequently, we heard the arguments in his absence. 

Facts of the Case 

5. On the night of 12 February 2014, Charles Pandy (“Mr. Pandy”) was in the area 

of his residence off Malcolm Road East, New Providence when he was shot 

several times about the body. He was transported to the Princess Margaret 

Hospital (PMH) in a private vehicle but he later died. 

 

6. The respondent was arrested and subsequently charged with Murder, contrary to 

section 291(1)(b) of the Penal Code. It was alleged that the respondent and 

another individual, murdered Mr. Pandy. 

 

7. On 1 February 2015, the respondent went before Madam Justice Vera Watkins 

(“the learned Judge”) in the Supreme Court and pleaded not guilty to the charge. 

Thereafter, a jury trial commenced. 

 

8. During the trial the Prosecution relied, predominantly, on the testimony of an 

anonymous witness identified only as “Alpha”. Alpha testified that on the night in 

question, while looking through a window of her home, she observed the 

individual who shot the deceased fleeing the area with a gun in his hand. Alpha 

identified that individual as “American”, someone she had known for a year 

previously and who she would see every day as American would pass her house 

daily. Alpha had provided the Police with a description of American; had attended 

an identification parade at which she identified the respondent; and at the trial, 

she identified the respondent as “American”.  
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9. After the Prosecution had closed their case, Counsel for the respondent made a 

no case to answer submission pursuant to section 170(1) of the Criminal 

Procedure Code (“the CPC”), contending that the Prosecution’s evidence was of 

a tenuous nature. 

 

10. On 4 March 2015, the learned Judge ruled that the Prosecution’s evidence in 

relation to the charge fell within the second limb of the principles set out in R v. 

Gaibraith [1981] 1 WL.R. 1039. She found that the evidence was vague and 

inherently weak and ruled that a jury, properly directed, could not safely, convict 

upon it. Consequently, the learned Judge directed the jury to return a unanimous 

verdict of not guilty. The jury did as directed and, thereafter, the learned Judge 

ordered the release of the respondent from the Prison. 

 

11. The appellant filed a Notice of Appeal on 6 March 2015 against the decision of 

the learned Judge to direct the respondent’s acquittal. The two grounds 

advanced were: 

 

“1. That the decision of the trial Justice is erroneous in 

point of law. That  the Learned Justice erred in law 

when she found, inter alia, that an essential element of 

the Crown’s case was missing; that is to say that the 

Respondent caused the death of Charles Pandy. 

 

2. That the Learned Justice usurped the function of the 

jury when she withdrew the case from them on the basis 

that, “there was a difficulty with regard to the issue of 

identification of the person responsible for the 

shooting”.” 

The Appeal 

12. In truth grounds 1 and 2 may be addressed together because they are two sides 

of the same coin. If the prosecution failed to demonstrate that the identification of 

the appellant as the shooter was accurate and reliable, then in the absence of 

any other evidence to suggest that he was, the Prosecution would have failed to 

prove the appellant killed Mr. Pandy. Thus, we treat with both grounds 

simultaneously. 

Grounds 1 and 2 
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13. Mr. Collie submitted that the learned Judge erred in point of law when she found 

that an essential element of the Crown’s case was missing, that is to say, that the 

respondent caused the death of Mr. Pandy; and the learned Judge usurped the 

function of the jury when she withdrew the case from them on the basis that, 

there was a difficulty with regard to the issue of identification of the person 

responsible for the shooting.  

 

14. He cited the well-known English Court of Appeal case of Galbraith to illustrate 

the approach a trial judge should take in determining whether there is a case to 

answer following a submission to that effect. At page 1042 Lord Lane C.J. said: 

 

“How then should the judge approach a submission of 

“no case”? (1) If there is no evidence that the crime 

alleged has been committed by the  defendant, there is 

no difficulty. The judge will of course stop the case. (2) 

The difficulty arises where there is some evidence but it 

is of a tenuous  character, for example because of 

inherent weakness or vagueness or because it is 

inconsistent with other evidence. (a) Where the judge 

comes to the conclusion that the prosecution evidence, 

taken at its highest, is such that a jury properly directed 

could not properly convict upon it, it is his duty, upon a 

submission being made, to stop the case. (b) Where 

however the prosecution evidence is such that its 

strength or weakness depends on the view to be taken 

of a witness's reliability, or other matters which are 

generally speaking within the province of the jury and 

where on one possible view of the facts there is 

evidence upon which a jury could properly come to 

the conclusion that the defendant is guilty, then the 

judge should allow the matter to be tried by the jury. It 

follows that we think the second of the two schools of 

thought is to be preferred.” [Emphasis added] 

 

15. As to the proper circumstances under which a trial judge may accede to a no 

case to answer submission Mr. Collie referred to the dicta of Lord Parker C.J. (as 

he then was) in his Practice Direction (Submission of No Case) [1962] 1 WLR 

227: 
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“A submission that there is no case to answer may 

properly be made and upheld: 

 

(a) when there has been no evidence to prove 

an essential element in the alleged offence  

 

(b) when the evidence adduced by the 

prosecution has  been so discredited as a result 

of cross-examination or is so manifestly 

unreliable that no reasonable tribunal could 

safely convict on it.” 

 

16. Mr. Collie submitted that the evidence adduced by the Prosecution at the trial 

was such that a reasonably minded tribunal, being properly directed, could 

convict upon it. Hence, it was not a proper case for the learned Judge to exercise 

her discretion to accede to the submission of no case. 

 

17. In R v. Barker (Note) (1975) 65 Cr. App. R. 287 - a case referred to in Galbraith 

- Lord Widgery said at page 288: 

 

“… even if the judge ” — our emphasis — “has taken the 

view that the evidence could not support a conviction 

because of the inconsistencies, he should nevertheless 

have left the matter to the jury. It cannot be too clearly 

stated that the judge's obligation to stop the case is an 

obligation which is concerned primarily with those 

cases where the necessary minimum evidence to 

establish the facts of the crime has not been called. It is 

not the judge's job to weigh the evidence, decide who is 

telling the truth, and to stop the case merely because he 

thinks the witness is lying. To do that is to usurp the 

function of the jury …” 

 

18. There is a crucial distinction between a judge stopping a case where there has 

been no evidence to prove an essential element in the alleged offence and a 

judge stopping a case due to his evaluation as to the reliability of a Prosecution 

witness. The first scenario is permissible but the latter is not. The issue we must 

resolve is whether the learned Judge strayed into the impermissible realm. 
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19. The learned Judge rendered a written ruling dated 4 March 2015; and it is clear 

that she appreciated the issue she had to confront as illustrated at paragraph 17 

of her ruling where she said inter alia: 

 

“17. Identification of the person who was observed by 

Alpha is crucial to  the case for the prosecution. Alpha 

admitted during cross-examination that Alpha did not 

see the defendant shoot Charles Pandy. Nonetheless 

the prosecution is of the view that the jury can 

reasonably infer that based on Alpha’s evidence of 

hearing gunshots and seeing the defendant running 

with a gun in his hand seconds later, then the defendant 

was the shooter.” 

 

20. Having identified the importance of Alpha’s evidence the learned Judge then set 

out her evidence and carefully analysed the evidence being ever mindful of how 

that evidence is to be applied to the law governing matters of identification, 

particularly the quality of such identification. 

 

21. An example of the learned Judge’s analysis is illustrated by her treatment of 

Alpha’s evidence in relation to the lighting in the area at the time she purported to 

see the appellant running with a gun in his hand. At paragraph 18 of the ruling 

she describes the evidence of Alpha as “vague” and refers to three portions of 

Alpha’s evidence to support her view. We refer to examples cited pertaining to 

lighting in the area; and  we mention also a portion pertaining to the positioning of 

Alpha at the material time: 

 

“1. Q. ... the building that you were situated, when you 

saw this person running, would there be any street 

lights in that area? 

A. Yes, there were many street lights 

Q. And exactly where were these street lights? How far 

from this building? 

A. Not very far 

Q. What do you call not very far? Give us something 

more specific... 
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A. It was not very far. It was enough light in order for me 

to see American 

Q. When you say, “not very far’ can we say about 50, 60 

feet? 

 

A. No less than that 

Q. But you cannot give us an approximate distance in 

set? 

A. About 30 feet. 

Q. You saw this person then, running as he was coming 

between the building you were in and the neighbour’s 

building? 

A. Yes 

Q. And at the time, you saw this, you were looking out 

through a window  facing the road? 

A. Yes I was.”; 

“22. And when they would have come from between the 

building, you were located in and the neighbour, at that 

point in time you would have only been seeing their 

back? 

A. No, I would see their face as well 

Q. Okay. I’m just trying to get a feel for what is going on 

here. You told us earlier, that you saw this person 

coming in between the building you were at, and the 

neighbour’s building. When they would have left that 

area, they would have been going away from where you 

were located. Is that not correct? 

A. Yes they would have been going away from where I’m 

located. 

Q. And the building you were at is set back some 

distance from the road is that correct? 

A. Yes it is 
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Q. And so, at the time they would have reached the road, 

you could only have been saying (sic) their back? 

A. No. I would have been seeing not only their back, but 

by the time they run past from the neighbour, past my 

house, I could have seen their face  and then their 

back, as they cross the road 

Q. And at the time you would have been at the window 

facing the road? 

A. Yes” 

22. The learned Judge summed up the Prosecution’s case at paragraph 25 of her 

ruling: 

 

“25. The prosecution’s case is therefore based on the 

unsupported evidence of a witness who was on the 

inside of a building looking out through a window at a 

man who was seen running on the outside of the 

building during the night time and whose face was 

observed by the witness for three to five seconds under 

uncertain lighting conditions. The prosecution’s case is 

also based on the unsupported evidence from a witness 

who failed to disclose the geographic location of the 

window from which the man was observed. While Alpha 

made it abundantly clear that the man ran from north to 

south, Alpha did not disclose whether the window from 

which the observations were made was located on the 

eastern, western, northern or southern side of the 

building. There is no evidence of any direct lighting 

shining on the face of the runner. Alpha merely stated 

that there was enough light. Further, there is no 

evidence as to where the runner was positioned with 

respect to the lighting. While there may have been street 

lights and lighting between Alpha’s house and the 

neighbour’s house, it does not necessarily follow that 

any of this lighting sufficiently illuminated the shooter 

face or any other part of his body so as to cause Alpha 

to recognize him as the defendant.” 
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23. She cited two cases where the court quashed convictions due to what they 

regarded as unreliable identifications: Daley v R (1993) 4 All ER 86; and R. v. 

Williamson [1996] BHS J. No. 6. 

 

24. It may be noted that the courts did not act because they thought the witness was 

lying but because they considered the evidence to be unreliable. The learned 

Judge also came to the conclusion that Alpha’s evidence was unreliable. 

25. At paragraph 32 the learned Judge concluded, inter alia: 

 

“Since there is no other evidence to support the 

correctness of the  identification evidence of witness 

Alpha, the case will be withdrawn from the jury and the 

jury will be directed to return a verdict of not guilty on 

the one count of Murder in the Indictment.” 

 

26. Mr. Collie made reference to the testimony of several Prosecution witnesses but 

particularly to the evidence of Alpha. He highlighted those portions of Alpha’s 

evidence which disclosed that Alpha was about two feet away from American as 

American was running north; the witness observed American clearly because 

there was nothing obstructing the view of American; and that the area was well lit 

because there were many street lights in the area. 

 

27. It may be inferred that it was the Crown’s contention that Alpha’s evidence 

addressed the factors relating to identification evidence laid down by the English 

Court of Appeal (Criminal Division) in R v Turnbull and others [1976] 3 All ER 

549 where Lord Widgery, CJ, speaking to the dangers inherent in visual 

identification cases gave guidance to judges directing juries on how to treat with 

that type of evidence. At page 552 the Lord Widgery said: 

 

“Secondly, the judge should direct the jury to examine 

closely the circumstances in which the identification by 

each witness came to be made. How long did the 

witness have the accused under observation? At what 

distance? In what light? Was the observation impeded 

in any way, as for example by passing traffic or a press 

of people? Had the witness ever seen the accused 

before? How often? If only occasionally, had he any 

special reason for remembering the accused? How long 

elapsed between the original observation and the 

subsequent identification to the police? Was there any 
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material discrepancy between the description of the 

accused given to the police by the witness when first 

seen by them and his actual appearance?” 

 

28. The Crown contended that the quality of Alpha’s identification evidence was good 

under the circumstances. Accordingly, they submitted that their case depended 

wholly on the view to be taken by the jury of Alpha’s evidence and Alpha’s 

reliability as a witness. In this regard, it was a question for the jury, not for the 

Judge, whether Alpha was correct in his identification of the respondent and, 

further, whether his evidence was truthful. 

 

29. In R v Turnbull (supra) Lord Widgery had gone on to say: 

 

“If the quality is good and remains good at the close of 

the accused's case, the danger of a mistaken 

identification is lessened; but the poorer the quality, the 

greater the danger. In our judgment, when the quality is 

good, as for example when the identification is made 

after a long period of observation, or in satisfactory 

conditions by a relative, a neighbour, a close friend, a 

workmate and the like, the jury can safely be left to 

assess the value of the identifying evidence even 

though there is no other evidence to support it; 

provided always, however, that an adequate warning 

has been given about the special need for caution.” 

[Emphasis added] 

 

30. In Regina v. Joseph and others [2015] 1 BHS J. No. 69, this Court, differently 

constituted and in an ex tempore judgment, determined that such issues fall 

within the province of the jury. 

 

31. Mr. Collie urged us to allow the appeal, quash decision of the Judge and remit 

the matter to the Supreme Court for a retrial. 

 

32. In Turnbull (Supra) Lord Widgery observed at page 553: 

 

"When, in the judgment of the trial judge, the quality of 

the identifying evidence is poor, as for example when it 

depends solely on a fleeting glance or on a longer 

observation made in difficult conditions, the situation is 
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very different. The judge should then withdraw the case 

from the jury and direct an acquittal unless there is 

other evidence which goes to support the correctness of 

the identification." 

 

33. Lord Widgery C.J., on a subsequent occasion remarked that Turnbull's case "is 

intended primarily to deal with the ghastly risk run in cases of fleeting 

encounters": Reg. v. Oakwell [1978] 1 W.L.R. 32, 36-37.  

 

34. In Reid et al v R [1989] UKPC 31 the Privy Council considered the appeals of 

several appellants from Jamaica whose convictions for murder relied principally 

on the correctness of visual identifications of witnesses. In each case the trial 

judge had failed to follow the guidelines in Turnbull while summing up the case 

to the jury. In what was described as the fourth case (the appeals of Errol Reece 

and Robert Taylor) their Lordships opined that the trial judge should have 

withdrawn the case from the jury at the end of the prosecution's case and direct 

them to acquit because, inter alia, the quality of the identification evidence was 

poor. 

 

35. The evidence in issue was that of a police officer who six months after an 

incident which occurred during the day and which resulted in the death of a 

member of his police party purported to identify two men who had been a part of 

a party of seven, others of whom had been armed. He had observed the men 

from a prone position for only four and seven seconds while hiding in grass 

described as nine inches tall. The men were complete strangers to him. Their 

Lordships described the identification as depending on a fleeting glance made in 

difficult circumstances. 

 

36. We do not consider the present case as egregious as in Reece and Taylor’s 

inasmuch as Alpha testified that he knew the respondent before the incident 

although the time for observation was almost identical. Moreover, Alpha spoke to 

the lighting at the time emanating from street lights some thirty feet away. 

Mention was made of house lights but it is unclear if evidence emerged from 

Alpha as to where those lights or houses were located. Further, Alpha gave an 

estimate of the distance American was from him at some point as a mere two 

feet. 

 

37. We are unable to find that the learned Judge made any assessment of Alpha’s 

truthfulness during her consideration of the no case to answer submission. 

Nonetheless, we hold the view that the exercise conducted by the learned Judge 
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descended too minutely into the evidence of Alpha and therefore, ventured 

beyond matters of quality of the evidence, for example, the learned Judge said: 

“There is no evidence of any direct lighting shining on the face of the 

runner.”  

 

38. This then led the learned Judge to assay the opinion: “… it does not 

necessarily follow that any of this lighting sufficiently illuminated the 

shooter (sic) face or any other part of his body so as to cause Alpha to 

recognize him as the defendant.” In so doing, she entered the impermissible 

realm, the domain of the jury. In so doing, the learned Judge usurped the 

function of the jury and she erred in finding that the Crown had failed to show the 

respondent was responsible for the death of Mr. Pandy as that was essentially a 

matter for the jury. 

 

39. In the premises we allow the appellant’s appeal and remit the matter to the 

Supreme Court for retrial before another judge as soon as practicable. In the 

circumstances, we issue a warrant for the respondent’s arrest, pursuant to the 

Court’s order for retrial.  

 

 

___________________________________________ 
The Honourable Mr. Justice Isaacs, JA 
 

 

 

___________________________________________ 
The Honourable Dame Anita Allen, P 
 

 

 

___________________________________________ 
The Honourable Ms. Justice Crane-Scott, JA 
 

 


