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Mr. Vann Gaitor, with Ms. Tara Burnside Counsel for the 

Respondent  

 

DATES:              13 November 2019; 18 March 2020 

 

   ************************************* 

Civil Appeal – Adverse possession – Quieting of Titles - Documentary title – Possessory title – 

Full and frank disclosure – Findings of fact – Sanction in costs - Quieting Titles Act - 

Conveyancing and Law of Property Act 

 

A petition was filed by the respondent, Eleuthera Land Company, claiming documentary and 

possessory title of a 33.994 tract of land in Governor’s Harbour, Eleuthera. The appellant, 

Stephen Henry Johnson, an adverse claimant in the court below, claimed to also have 

documentary and possessory title of the tract of land. Both parties sought a grant of Certificate of 

Title. At the conclusion of the hearing a Certificate was granted to the respondent on the basis 

that it had the better documentary and possessory title than the appellant who now appeals that 

decision.  

 

Held: Appeal dismissed. Costs of the appeal awarded to the respondent, to be taxed if not agreed. 

Parties invited to make submissions as to the appropriate reduction in costs in the court below.  

 

The appellant alleges that the judge failed to conduct a full and proper investigation of the title to 

the tract of land by failing to cause notices of the quieting to be sent to those who may have an 

interest in the property. He says failure to issue such notices made the investigation into title 

fundamentally flawed. It should be noted that in this case the usual order was made for the 
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Notice of the Petition to be placed, inter alia, in the newspapers etc. Significantly, 

notwithstanding his knowledge that there was a lacuna in the evidence, at no time during the trial 

did the appellant invite the court to issue notices. Further, it would not have been in his interest 

for the notices to issue as their claims, if proved, would have defeated the appellant’s claim. 

Further, the appellant was a party to and participated in the action. He cannot seek to set aside 

the Certificate based on a flaw which he was not prejudiced by and which he had the opportunity 

to correct but did not.  

 

The trial judge rejected the appellant’s documentary title as she found that the land which was 

the subject of the appellant’s documentary title was not the land which was the subject of the 

quieting action. Having so found the judge was not obliged to also reject the respondent’s 

documentary title. Indeed, she was entitled to accept the respondent’s root of title having regard 

to section 8 of the Quieting Titles Act and section 3 of the Conveyancing and Law of Property 

Act.  

 

The judge was not satisfied that the appellant was ever in possession of the property. However, 

she found sufficient acts of possession on the part of the respondent. As those findings are not 

unreasonable an appellate court cannot depart from those findings of fact.  

 

The appellant complained to the trial judge that the respondent failed to make full and fair 

disclosure on matters regarding the title to the property. The judge concluded that an appropriate 

sanction for this failure would be a reduction in costs. However, she then made an order 

requiring the appellant to pay the respondent’s costs without addressing the issue of any 

sanction. A sanction in costs would have been appropriate and the Court invites the parties to 

make submissions on the appropriate reduction in costs for breach of the duty of full and frank 

disclosure.  

 

Bannerman Town, Millars and John Millars Eleuthera Association v Eleuthera Properties 

Ltd [2018] UKPC 27 considered 

Personal Representatives of the Estate of Ruth Ingraham and Herbert H. Heastie SCCivApp. & 

CAIS No. 138 of 2011 considered 

Nova Scotia (Attorney General) v Brill [2010] NSCA 69 considered 
 

 

 

JUDGMENT 
 

 

Judgment delivered by the Honourable Sir Michael Barnett, P : 

 

1. This is an appeal by an adverse claimant, Stephen Johnson (hereinafter called “Johnson” or 

“the appellant”) against the grant of a Certificate of Title to a petitioner, Eleuthera Land 

Company Limited (hereinafter called “ELC” or “the respondent”), following a quieting 

action commenced in 2012.  
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2. The property in question is a tract of land situate at Great Oyster Pond in the Island of 

Eleuthera comprising thirty three and nine hundred and ninety-four thousandths (33.994) 

acres situated between Little Oyster Pond and Big Oyster Pond about three miles 

southeasterly of the settlement of Governor’s Harbour in the Island of Eleuthera (hereinafter 

called “the property”). 

 

3. Both the appellant and the respondent claimed a documentary title as well as a possessory 

title to the property in its entirety. 

 

4. The respondent, whom as I said was the petitioner in the quieting action, claimed a 

documentary title based on a Crown Grant dated 17 September 1920 to Thomas James 

Knowles and a subsequent conveyance of that property by Reverend Robert Henry Knowles 

to the respondent dated 18 January 1941. 

 

5. The Crown Grant described the land conveyed as: 

 

"All that Tract containing Thirty-three acres gross or Twenty 

acres net of Crown Land situate on the Island of Eleuthera 

near Great Oyster Pond and bounded Northwardly by land 

granted to Esther Bethel, Eastwardly by Crown Land, 

Southwardly by land granted to James Pinder, and 

Westwardly by land granted to T.T. Bowles and James R. 

Moss respectively." 

 

6. The conveyance from Reverend Robert Henry Knowles to the respondent described the 

property conveyed to the respondent as:  

 

"…all the right title interest property claim and demand both 

present and future vested or contingent at law or in equity of 

him the [Vendor, Robert Henry Knowles] of in and to all that 

piece parcel or tract of land situate at Great Oyster Pond in the 

Island of Eleuthera containing Twenty (20) acres more or less 

and originally granted to a certain Thomas Knowles by a 

Crown Grant dated the Seventeenth day of September in the 

year of Our Lord One thousand Nine hundred and Twenty”.  

 

7. That conveyance does not recite how Robert Henry Knowles was seised of the property. The 

1941 conveyance simply says that in consideration of the sum of eighteen pounds the vendor 

“AS BENEFICIAL OWNER” conveys the property to the respondent.  

 

8. The appellant also claimed a documentary title to the property. His root of title was not a 

Crown Grant but based upon a conveyance dated 11 May 1901 from Reginald R. Johnson to 

Albert Ernest Johnson. The land the subject of that conveyance was described as: 

 

"…all his right title and interest in all that tract of land known 

as the Spring Tract situate at Governor's Harbour aforesaid". 
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9. There was a subsequent conveyance dated 2 March 1937 whereby Albert Ernest Johnson 

conveyed his right title and interest in the "Spring Tract" comprising 50 acres in fee simple to 

his use and upon his death to his children, Reynolds Dewitt Johnson, Ruth Isabel Johnson 

and Harry Charles Johnson. 

 

10. Reynolds Dewitt Johnson acquired the interests of his siblings Ruth Isabel Johnson and 

Harry Charles Johnson during his lifetime.  

 

11. The appellant claimed that he was the sole beneficiary under the will of Reynolds Dewitt 

Johnson and by deed of assent dated 4 July 1977 he acquired the 50 acre tract which he said 

included the property.  

 

12. Both parties also claimed a possessory title based upon acts of possession which they 

asserted amounted to sufficient acts that ousted the title of any other documentary owner. 

 

13. Before proceeding further it should be noted that there were two other adverse claimants. 

They were Akobe Cumberbatch and the Co Executors of the Estate of the late Aaron Harold 

‘Kiki’ Knowles. Cumberbatch’s adverse claim was struck out on the 21 March 2014, prior to 

the trial which took place in July 2016. The adverse claimant, the Estate of the late Aaron 

Harold Kiki Knowles, participated in the trial. They also claimed through Robert Henry 

Knowles who they say conveyed the property to Aaron Harold Kiki Knowles by a deed of 

gift dated 7 December 1948. They asserted that the conveyance to the respondent was a 

forged document. The trial judge held that that forgery was not proved and rejected their 

adverse claim. The Estate of the late Aaron Harold Kiki Knowles has not appealed that 

decision.  

 

14. After a hearing that commenced on 25 July 2016 the trial judge in a lengthy judgment of 232 

paragraphs granted a Certificate of Title to the respondents and rejected the adverse claims of 

the appellant and the Estate of Aaron Harold Kiki Knowles. In her judgment she made a 

number of material findings. 

 

15. As to the appellant’s claim to a documentary title, she said: 

 

“[82] Two things are pellucidly clear in the 1901 Conveyance 

namely: (i) the land that was conveyed has no dimension 

and/or size and (ii) it is situated at Governor's Harbour. The 

Property lies several miles to the East of Governor's Harbour. 

 

[83] In relying on the 1901 Conveyance as the starting point in 

tracing his root of title, the Johnson Claimant is privy to that 

deed and thereby estopped from denying its terms. In the 

House of Lords case of Greer v Kettle [1938] A.C. 156, Lord 

Maugham said, at page 10: 
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‘When a recital is intended to be a statement which all 

the parties to the deed have mutually agreed to admit as 

true, it is an estoppel upon all.’ 

 

[84]  I agree with both Mr. Gaitor and Mr. Rolle that the 1901 

Conveyance relates to some other land situate at Governor's 

Harbour and not the Property. 

 

… 

 

[87] In order to establish a good root of title a document must 

contain a recognisable description of the property to which it 

relates. It is beyond doubt that the 1901 Conveyance lacks that 

requirement and therefore, it is insufficient to constitute a good 

root of title to the Property.” [Emphasis Added] 
 

16. As to the respondent’s claim to a documentary title the trial judge said the following: 

 

[33] Mr. Christie noted that there is an obvious break in the 

chain of documentary title between Thomas Knowles and 

Reverend Knowles. Indeed, there is no document of title to 

demonstrate how Reverend Knowles acquired the Property. 

However, according to the family tree prepared by William 

Holowesko ("Mr. Holowesko") of the Bahamas Title Research 

Company Limited, who researched the documentary title to 

the Property, he opined that Reverend Knowles was the son 

and likely heir-at-law of Thomas Knowles, the Crown Grantee. 

A copy of the family tree is exhibited at Tab. 4 of Christie W.S. 

1. The Johnson Claimant disputes this assertion. 

 

[34] The evidence of ELC in this respect was corroborated by 

the Knowles Claimants during the testimony of Aaron 

Knowles Jr. while under cross-examination by learned 

Counsel, Mr. Eneas who represents the Johnson Claimant, on 

7 December 2016 at page 13; lines 10-12: 

 

Mr. Eneas: You are claiming that Robert Henry 

Knowles, your grandfather, is the heir of Thomas James 

Knowles. 

 

Mr. Knowles: Absolutely.” 

 

17. And later: 

 

[110] ELC accepts that their title to the Property is not perfect. 

If it were, there would have been no need to ask the Court to 



6 
 

investigate their title and declare ELC the owner of the 

Property. As a matter of fact, Mr. Christie acknowledged that 

there is an obvious break in the chain of documentary title 

between Thomas Knowles and Reverend Knowles. Besides, 

there is no document of title to show how Reverend Knowles 

acquired the Property. 

 

[111] Imperfect as it is, I agree with learned Counsel Mr. 

Gaitor who was ably assisted by Mrs. Cooper-Burnside, that 

ELC's documentary title to the property is better than that of 

the Johnson Claimant… 

 

[112] I therefore find that ELC has the best documentary title 

to the Property.” 

 

18. It is not clear that the trial judge found as a fact that Robert Knowles was the heir of Thomas 

James Knowles. It may well be that she was of the view that it was not necessary to make 

that finding as the 1941 conveyance met the requirements of section 8 of the Quieting Titles 

Act (“the Act”).  

 

19. As to the appellant’s claim to a possessory title the trial judge said: 

 

“[221] The evidence of Mr. Johnson, the main witness for the 

Johnson Claimant, boils down to this. His father passed away 

in 1965 when he was 11 years old. After the death of his father, 

he grew closer to his uncle, Reynolds Dewitt Johnson who 

spoke of the ‘50 acre tract’ and his other properties at Cupid 

Cay and Baker’s Bluff, Eleuthera. His uncle devised the 50 

acres in the tract which tract adjoins Little Oyster Pond. From 

July 1977, he has owned the Property exclusively, 

continuously, openly and visibly because he visited the land 

from 1972 and in the years following. He visited the 50 acre 

tract in just about every year for the purpose of ensuring that 

there was no encroachment on the property. He also camped 

on the Property and fished the Little and Great Oyster Ponds. 

He had also visited the old farm on the Property to harvest 

bananas and papayas and other ready crops. I had the added 

opportunity of seeing and hearing Mr. Johnson during his 

testimony and simply put, I do not believe his evidence. It did 

not correspond with the evidence of Shaun who, according 

with him, he would accompany Mr. Johnson on the Property 

and they will hang out for half of an hour on those visits. 

Arnett did not add much to the evidence as she was relying on 

what her husband told her and on the two occasions that she 

visited the Property, she remained in the vehicle as she is 

afraid of snakes. In addition, it is somewhat strange that Mr. 
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Johnson will ‘befriend’ a man as young as Shaun and take him 

to the Property. There is evidence that he was friendly with 

Shaun’s stepfather. I must admit that Mr. Sands gave powerful 

evidence when he stated that Governor’s Harbour and 

Palmetto Point are small communities and if there was another 

Johnson from that area, he would have known. He is in his late 

70’s. 

 

[222] In my judgment, the evidence adduced by the Johnson 

Claimant is very weak and tenuous to establish actual 

possession of the Property or the requisite intention to 

dispossess ELC, the "paper holder." Furthermore, Mr. 

Johnson's purported use of the Property was not an occupation 

that was exclusive, continuous, open and visible. His purported 

use was not inconsistent with the intended use of the Property 

by ELC. It became evident during the site visit that Mr. 

Johnson is really combing the area for his 50 acre tract. It is 

my fervent hope that he will find 'his' property sooner than 

later.”[Emphasis added] 

 

20. As to the respondent’s claim to a possessory title the judge held as follows: 

 

“[223] Even if I were wrong to find that ELC has a better 

documentary title than the Johnson Claimant, on the issue of 

possessory title, I find that ELC has been in continuous 

occupation of the Property since 1941. I accept the evidence of 

the witnesses for ELC on the many acts that they have done 

continuously and continually over the years. The acts relied 

upon by ELC includes: 

 

1) clearing and cleaning of the Property including the 

removing of garbage dumped from time to time thereon 

by members of the public; 

 

2) cutting a road through the Property; 

 

3) placing a chain link fence at the entrance; 

 

4) monitoring the Property through agents of ELC; 

 

5) leasing the Property to be farmed by tenants and 

securing rents from those tenants; 

 

6) conducting surveys of the land for future 

development of a residential subdivision and marina at 

tremendous financial cost; 
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7) commissioning plans to be drawn for residential 

community and marina village at great cost; 

 

8) commissioning an EIA on the Property for 

submission to the BEST Commission; and 

 

9) making of application to the government for 

permission to carry out development of the Property in 

accordance with its plan for development and for 

various permits to enable development. 

 

[224] Besides being the documentary owner of the Property 

since 1941, ELC began occupation of the Property in or about 

1965 with the cutting of the road. As the various witnesses for 

ELC testified, the acts of possession continued, uninterrupted 

over the years until today. In my opinion, they are sufficient to 

establish factual possession and the intention to possess. The 

acts done by the Johnson Claimant, if any, are a far cry from 

factual possession and the intention to possess. 

 

[225] Consequently, I find that ELC has been in occupation of 

the 33.994 acres of land situated between Little Oyster Pond 

and Great Oyster Pond ("the Property") openly, peacefully 

and without interruption as if it were the true owner for more 

than twenty years from the date of the Conveyance in 1941. I 

therefore find that ELC has a better possessory title than the 

Johnson Claimant.” 

 

21. After considering the evidence as to documentary title as well as possessory title the trial 

judge concluded as follows: 

 

“[230] In my view, none of the claims is perfect and without 

flaw. But, by law, I am merely required to investigate who has 

the better or superior title between the competing parties. I 

simply cannot reject all claims. see Personal Representatives of 

the Estate of Ruth Ingraham [supra].  

 

[231] Given the evidence which is before me, I have no doubt 

that ELC has a better title, both documentary and possessory, 

than the Knowles Claimants or the Johnson Claimant. 

 

[232] I will therefore grant a Certificate of Title to the 

Petitioner, Eleuthera Land Company, in accordance with the 

provisions of the Act. The Petitioner will have its costs, to be 

taxed if not agreed.” 
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22. It might be inferred from those paragraphs that the judge may have been minded to reject 

both the claims of the respondent and the appellant if she felt that the law permitted her to do 

so.  

 

23. The trial judge considered herself to have been bound by the decision of this Court in 

Personal Representatives of the Estate of Ruth Ingraham and Herbert H. Heastie 
SCCivApp & CAIS No. 138 of 2011. 

 

24. In that case I was the trial judge and in my judgment said: 

 

“59. In the circumstances, I dismiss the Petitioners claim as 

well as the claims of the Adverse Claimants to a Certificate of 

Title to any part of the property in question. The Petitioner has 

not satisfied me as to her documentary title and none of the 

parties have satisfied me that any of them were in long and 

exclusive possession for a period of 20 years immediately 

preceding the presentation of this Petition in 1988.” 

 

25. On appeal from that judgment, this Court (differently constituted) said: 

 

“The Chief Justice's function was to investigate and discover 

who had the better title, not who had a good title. There was 

cogent evidence that the petitioner had the better title to the 

land. Consequently, we found the Chief Justice erred in finding 

that he had no title. Having considered all of the evidence, we 

find that the petitioner had indeed proven better title to the 

property than the adverse claimants.” 

 

26. And later, Conteh, JA, delivering a concurring opinion said: 

 

“…the Chief Justice's judgment, particularly at paragraph 55, 

his conclusion, is not in accordance with the requirements of 

the Quieting Titles Act. There has to be a determination where 

there is a petition and adverse claim or claims. The duty on the 

court is to investigate and determine which of the claimants, 

the petitioner or the adverse claimant, have a better title. In 

this case, as the learned Chief Justice said in his ruling, 

"...none of the parties have satisfied me that any of them were 

in long and exclusive possession for a period of 20 years ...", 

disregarding the documentary title in favour of the appellant 

and her predecessors in title. 

 

Accordingly, I entirely agree with the disposition of the appeal 

as the learned President has said.  
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If I may just add further, the whole purpose of Chapter 142, as 

its title implies, Quieting Titles Act, but, as the Chief Justice 

left it, no title was quieted and left it to be agitated 

forevermore. There has to be a determination between the 

claimants, whether the petitioner or the adverse claimants, as 

to which of them has the better title” 

 

27. The judgment of the trial judge in this matter was delivered without the benefit of the Privy 

Council’s decision in Bannerman Town, Millars and John Millars Eleuthera Association 

v Eleuthera Properties Ltd [2018] UKPC 27. 

 

28. There the Privy Council described in detail the jurisdiction of the court in quieting actions in 

The Bahamas. It said: 

 

“The Quieting Titles Jurisdiction 

 

33. The jurisdiction under the Quieting Titles Act in the 

Bahamas is, (as elsewhere, for example in parts of Canada), a 

statutory graft upon a body of law about the ownership of 

unregistered land, the main purpose of which is to remedy 

perceived defects in that law (compared for example with 

systems of land registration) which harm the public interest by 

adversely affecting the marketability, and therefore beneficial 

use and development, of land. The Act necessarily takes for 

granted and adopts parts of the procedure for the deduction 

and proof of title under that system of law, which is itself 

partly common law and partly statutory. For present purposes 

the relevant statutory elements are to be found in the 

Conveyancing and Law of Property Act 1909 (Bahamas) as 

amended, and the Limitation Act 1995 (Bahamas) replacing 

earlier statutes of limitation and reducing the relevant 

limitation period for present purposes from 20 to 12 years. 

 

34. Although the Bahamian Conveyancing Act followed an 

English lead, the comprehensive English 1925 property 

legislation was not replicated in the Bahamas. One relevant 

result is that a legal estate may still be owned by co-owners as 

tenants in common, each of whom may transfer their 

undivided shares to anyone, inter vivos or upon death, without 

the concurrence of the other co-owners. 

 

35. Section 3 of the Quieting Titles Act gives the court a 

general power to investigate and declare in a certificate the 

title of any person who claims to have any estate of interest in 

land. More specifically section 16 provides that: 
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‘Without limiting the generality of the provisions of 

section 3 of this Act, the court shall have power to 

declare by a certificate of title in the form prescribed by 

section 18 of this Act that the petitioner is the legal and 

beneficial owner in fee simple of the land mentioned in 

the petition in any of the following circumstances - 

 

(a) where the petitioner has proved a good title 

in fee simple to a share in land and has proved 

such possession as, under the Limitation Act, 

would extinguish the claim of any other person 

in or to such land; 

 

(b) where the petitioner has proved such 

possession of land as, under the Limitation Act, 

would extinguish the claim of any other person 

in or to such land; 

 

(c) where the petitioner has proved that he is the 

equitable owner in fee simple of land and is 

entitled at the date of the petition to have the 

legal estate conveyed to him.’ 

 

36. The Quieting Titles Act expressly takes for granted certain 

common law and statutory provisions and practices about the 

deduction and proof of title as between contracting vendors 

and purchasers of land. Thus, section 8(2) of the Act provides 

as follows: 

 

‘It shall not be necessary to require a title to be deduced 

for a longer period than is mentioned in subsection (4) 

of section 3 of the Conveyancing and Law of Property 

Act or to produce any evidence which by the 

Conveyancing and Law of Property Act is dispensed 

with as between vendor and purchaser, or to produce or 

account for the originals of any recorded deeds, 

documents or instruments, unless the court otherwise 

directs.’ 

 

Section 3(4) of the Conveyancing Act (as amended in 1957 and 

1960) provides that: 

 

‘A purchaser of land shall not be entitled to require a 

title to be deduced for a period of more than 30 years, 

or for a period extending further back than a grant or 

lease by the Crown or a certificate of title granted by 
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the court in accordance with the provisions of the 

Quieting Titles Act, whichever period shall be the 

shorter.’ 

 

37. Section 3(4) of the Conveyancing Act recognises and 

implements the common law principle and practice that a 

vendor may deduce and prove documentary title by reference 

to a good root of title of sufficient antiquity, prescribing 30 

years as the generally applicable period for that purpose. 

Section 8(2) of the Quieting Titles Act imports the concept of 

the proving of title by reference to a good root of title into the 

process of proof which is designed, if successful, to lead to the 

grant of a certificate of title. Thus section 4 of the Quieting 

Titles Act partly replicates that process by requiring that a 

petition under the Act be supported by title deeds, certified 

copies of documents not in the possession of the petitioner, and 

by an abstract of title. 

 

38. Nonetheless, the statutory process for obtaining a 

certificate of title under the Act has both constraints and 

opportunities which set it apart from the deduction and proof 

of title as between vendor and purchaser. The main constraint 

is that, whereas the vendor and purchaser process affects no 

one other than themselves, even if a dispute is resolved by the 

court on a vendor and purchaser summons (for which see 

section 4 of the Conveyancing Act), the process of quieting 

titles is designed to lead to a certificate which, save in cases of 

fraud, is good against the whole world, in favour of the person 

or persons (petitioner or adverse claimants) who succeed in 

proving their title: see sections 19 and 27 of the Quieting Titles 

Act. Thus, although title to unregistered land is normally 

thought of in purely relative terms, the issue in any 

proceedings being who has the better title, a certificate of title 

confers something more like absolute title, of the quality 

conferred by registered title under a system of land 

registration. For this reason, the court needs to be cautious 

before certifying title under the Act, as the Board warned in 

the Armbrister case. 

 

39. There are tell-tale indications in the Act itself to the same 

effect. Thus, for example, section 5 requires that the affidavit 

in support of a petition under the Act must state to the best of 

the deponent’s knowledge, information and belief, that the 

affidavit and the other papers produced therewith “fully and 

fairly disclose all facts material to the title claimed by the 

petitioner, and all contracts and dealings which affect the title 



13 
 

or any part thereof or give any rights as against him”. In sharp 

contrast with the vendor and purchaser summons procedure, 

the court is required by section 7(1) of the Act to notify by 

appropriate means any persons, known or unknown, who may 

have an adverse claim in respect of the whole or any part of the 

land mentioned in the petition. By sections 9 and 10 the court 

may, if not satisfied with the petitioner’s evidence, adjourn the 

application so as to give time for further evidence to be 

produced. Further, by section 13, the petitioner needs the leave 

of the court to withdraw his application. 

 

40. Nonetheless the court hearing a petition under the Quieting 

Titles Act enjoys one major advantage over the court hearing a 

vendor and purchaser summons. Its power to direct 

notification and advertisement to potential adverse claimants is 

coupled by provision in section 7(2) of the Act that any 

person’s failure to file and serve a statement of an adverse 

claim within the time specified by the court shall operate as a 

bar to such a claim. This means that the court may exercise 

case management powers to ensure that, by the time of trial, all 

persons with a claim can have their claims investigated by the 

court, or alternatively be barred from pursuing a claim. The 

result is that the court need not be deterred from issuing a 

certificate of title to the claimant who, among those before the 

court, appears to have the best title, by any apprehension of a 

real risk that there may be one or more others, unknown to the 

court, whose rights in relation to the land would thereby be 

unjustly infringed. The result is that the court may with 

confidence grant a certificate of title to a claimant who, in a 

vendor and purchaser summons, might have failed to prove 

good marketable title sufficient to justify an order for specific 

performance, precisely on the basis that there were 

unacceptable risks of adverse claims. 

 

41. But none of this means that the court has the duty, or even 

the power, to create title by use of the machinery conferred by 

the Act, where in truth no title at all is proved. Section 17 of the 

Act gives the court a discretion whether to dismiss the 

application entirely, to dismiss it and grant a certificate of title 

to an adverse claimant, to grant a certificate of title to the 

petitioner, or to grant separate certificates of title to different 

parts of the land to the petitioner and to one or more adverse 

claimants. In Nova Scotia (Attorney General) v Brill [2010] 

NSCA 69, para 37, Fichaud J said this, speaking of the 

Quieting Titles Act 1989 in the Nova Scotia Court of Appeal: 
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‘The QTA does not enable a court to create title. Rather 

it authorises a court to grant a certificate that reflects 

the title, including possessory title, to which the party is 

entitled by the legal principles that exist outside the 

QTA.’ 

 

The Board considers that the same principles apply to the 

Bahamian Act.” [Emphasis added] 

 

29. It should be noted that in Nova Scotia (Attorney General) v Brill [2010] NSCA 69, the 

Nova Scotia Court of Appeal went on further to say: 

 

“[38] The judge should be satisfied that all interested persons 

have been joined or sufficiently notified, or are before the 

court. Then, if there is no other apparent title holder and the 

contest is between just two parties, the court may quiet title 

based on the better claim. This practical approach reflects that 

title to land is relative and hierarchical, not absolute: Robert 

Megarry and H.W.R. Wade, The Law of Real Property, 4th 

Ed. (London: Stevens & Sons Ltd. 1975), p. 1006; Anger & 

Honsberger, Law of Real Property, by Anne W. LaForest, 

(Canada Law Book, 3
rd

 ed. looseleaf) ¶ 28.50; Ocean Estates 

Ltd. v. Pinder, [1969] 2 A.C. 19 (P.C.) at pp.24-25 per Lord 

Diplock. In MacNeil v. Nova Scotia (Attorney General), 2000 

NSCA 31, (2000), 183 N.S.R. (2d) 119 (C.A.), at 43, Justice 

Cromwell said: 

 

‘43 As Justice Hallett noted in Bowater Mersey Paper 

Co. Ltd. v. Nova Scotia (Attorney General) and Peck 

(1987), 80 N.S.R. (2d) 229 (T.D.), aff'd (1988), 83 N.S.R. 

(2d) 162 (N.S.S.C..A.D.), where property is woodland, 

there is evidence of possession for the requisite period 

and no other person has a stronger claim, the Quieting 

of Titles Act, R.S.N.S. 1989, c. 382 should be applied in 

a practical way so as to achieve its purpose as a 

mechanism to quiet titles.’” 

 

30. In my judgment, the decision of the Privy Council in Bannerman Town places a gloss on 

the Court of Appeal’s decision in the Estate of Ruth Ingraham relied upon by the trial 

judge. A trial judge is not bound to give a Certificate of Title to either a petitioner or adverse 

claimant if the judge was not satisfied that either of them had any title to the property 

whether documentary or possessory.  

 

31. In the Bannerman Town case, as all the parties sought to claim a documentary title through 

a devise in the will of Ann Millar which was void for perpetuity, none of them had any 
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documentary title to the property, whatsoever. The court could not create a documentary title 

where clearly none existed. 

 

32. However, it is important that the Bannerman Town decision not be used to undermine the 

policy of the Quieting Titles Act as articulated by this court in the Ruth Ingraham and by 

the Nova Scotia Court in Nova Scotia v Brill, that is to quiet titles.  The Quieting Titles Act 

cannot create a title when clearly none exists, but it does not prevent a court from quieting 

titles between contested litigants. 

 

33. It is against that background that we consider this appeal by Johnson against the decision of 

the trial judge. 

 

34. On this appeal Johnson seeks (a) to set aside the judgment; (b) an order that the matter be 

remitted to the Supreme Court for re-trial; (c) alternatively, that a Certificate of Title 

pursuant to section 16 of the Quieting Titles Act be granted to Johnson subject to the usual 

exceptions; and (d) an order for costs both in this appeal and in the Supreme Court. 

 

35. I consider each ground in turn. 

 

Ground One - The learned judge failed to conduct a full and proper investigation of the 

title to the tract of land 

 

36. The crux of this ground is that the investigation was defective because the trial judge did not 

specifically cause notices of this quieting action to be sent to those persons listed in the 

ground who may have an interest in the Property.  

 

37.  As is usual in quieting actions the court, on 23 May 2012, made an order that: 

 

“1. Notice of the Petition in the usual form, shall be advertised 

at ten (10) day intervals on three (3) consecutive occasions in 

The Nassau Guardian and Tribune intimating that copies of 

the Plan filed herein may be inspected at The Supreme Court 

Registry and the Chambers of the Petitioner’s Attorneys 

Messrs. Higgs & Johnson at Ocean Centre, Montagu 

Foreshore, East Bay Street, Nassau, Bahamas. 

 

2. Copies of the Notice be served upon the Attorney General, 

the Department of Lands & Survey and the Ministry of Works. 

 

3. A copy of the said notice and Plan shall be affixed and 

maintained on the noticed board of the Office of the 

Administrator at the Settlement of Governor’s Habour, 

Eleuthera, and at a conspicuous position on the land the 

subject of the Petition, for 30 days prior to the date on which 

the period for filing adverse claims expires….” 
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38. The appellant argues that during the course of the trial it was apparent that persons falling 

within the class of persons identified may have had an interest in the Property. He argues that 

the court, in order to conduct a proper inquiry, was obliged to cause notices to be sent to 

those persons listed in the ground of appeal. 

 

39. Section 7 of the Act provides: 

 

“7. (1) Where it appears that there is or may be any person, 

known or unknown, who may have dower or a right to dower 

or a claim adverse to or inconsistent with that of the petitioner 

in to or in respect of the whole or any part of the land 

mentioned in the petition, the court shall direct a notice to be 

sent by registered post to or to be served personally on that 

person, his attorney or agent or to be published in such 

newspaper or newspapers published either within or without 

The Bahamas, or both, or to be served in such manner as the 

court may in any particular case decide. Such notice shall be in 

such form and shall contain such particulars as shall be 

prescribed by the rules and shall state the time within which 

any adverse claims must be filed.  

 

(2) Any person having dower or a right to dower or an adverse 

claim or a claim not recognised in the petition shall before the 

expiration of the times fixed respectively in the notices referred 

to in subsection (1) of section 6 of this Act or subsection (1) of 

this section for the filing of adverse claims, file and serve on the 

petitioner, or his attorney, a statement of his claim in Form 3 

of the Schedule, verified by an affidavit to be filed therewith. 

The failure of any such person to file and serve a statement of 

his claim within the time fixed by the respective notices 

aforesaid shall operate as a bar to so such claim.” [Emphasis 

added]  

 

40. The appellant submits that once it became apparent during the trial that there was lacuna in 

the evidence linking Thomas Knowles to whom the Crown Grant was given and Robert 

Knowles who conveyed the property to the respondent, the Court was obliged to cause 

notices to be given pursuant to section 7(2) of the Act to the heirs of the late Thomas 

Knowles and any person who may have an interest under the estate of Thomas Knowles. The 

appellant argues that the failure to cause such notices to be given made the investigation 

fundamentally flawed.  

 

41. Two points should be noted. Firstly, at no time during the trial did the appellant invite the 

court to issue notices to the heirs of Thomas Knowles as stated in the ground of appeal. The 

appellant was aware of that gap in the evidence. Secondly, it was not in the appellant’s 

interest to cause such notices to be issued. Any claim by the heirs of Thomas Knowles would 
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be inconsistent with and perhaps defeat the appellant’s claim as it would solidify the 

documentary title through the Crown Grant. 

 

42. In the result, it is a hollow complaint by this appellant that the investigation was fatally 

flawed by the failure to issue notices under section 7 to persons whose interest were 

inconsistent with theirs.   

 

43. As pointed out earlier, there was evidence before the judge that Robert Knowles was the heir 

of Thomas Knowles. This was to be found in the report by William Holowesko. The trial 

judge also had before her in the Knowles Adverse Claimants, the persons who were claiming 

an interest through Thomas Knowles. 

 

44. I do not regard the failure to issue section 7 notices as making the investigation fatally 

flawed. Notices of this quieting petition were given pursuant to the order of 23 May 2012.  

Adverse claims were made by some descendants of Thomas Knowles, who were claiming 

under Robert Knowles.  

 

45. If there are other descendants of Thomas Knowles who claim that they have been prejudiced 

by the issue of the Certificate of Title, they have their own cause of action to set aside the 

grant. 

 

46. In this case, the appellant was a party to the quieting action and participated in it.  The court 

found that he had no claim to the Property at all. He cannot seek (as it were) to set aside the 

Certificate on some flaw in procedure where he was not prejudiced by the flaw and had an 

opportunity to correct the flaw but failed to do so.   

 

47. I would reject this ground of appeal.  

 

Ground Two - The learned judge erred in concluding that ELC had the best documentary 

title to the property when she should have found that (i) the property devolved to the 

devisees under the terms of the last Will and Testament of Thomas Knowles, Sr, (ii) the 

respondent failed to establish the acquisition of any title or interest in the Property 

devolving from the Estate of Thomas Knowles, Sr (iii) the parcels clause in the right, title 

and interest Conveyance from Reginald R. Johnson to Albert Johnson supported the 

appellants claim to the property and (iv)that the property described in the Indenture of 

Conveyance dated 2nd March, 1937 had  ultimately devolved and vested in the appellant 

and as such the learned judge ought to have found that the appellant had the best 

documentary title 

 

48. Section 8 of the Act provides: 

 

“(2) It shall not be necessary to require a title to be deduced for 

a longer period than is mentioned in subsection (4) of section 3 

of the Conveyancing and Law of Property Act or to produce 

any evidence which by the Conveyancing and Law of Property 

Act is dispensed with as between vendor and purchaser, or to 
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produce or account for the originals of any recorded deeds, 

documents or instruments, unless the court otherwise directs.”  

 

49. Section 3(4) of the Conveyancing and Law of Property Act provides: 

 

“(4) A purchaser of land shall not be entitled to require a title 

to be deduced for a period of more than thirty years, or for a 

period extending further back than a grant or lease by the 

Crown or a certificate of title granted by the court in 

accordance with the provisions of the Quieting Titles Act, 

whichever period shall be the shorter.” 

 

50. In the Court of Appeal’s decision in Bannerman Town Allen, P said: 

 

“63. …a party to a quieting title action seeking to assert 

documentary title to land, is not prima facie required to rely on 

or deduce title to the land exceeding 30 years unless, in the 

words of section 8(2) of the Quieting Titles Act, the court so 

directs. Neither is an investigating judge prima facie required 

to have any party seeking to rely on documentary title, deduce 

documentary title beyond 30 years. However, if during the 

course of the investigation questions as to the validity of the 

documentary title arise, regardless of the age of the title in 

question, the learned trial judge is required by the Quieting 

Titles Act and the Conveyancing and Law of Property Act to 

direct that further evidence be provided. To hold any other 

way opens the door for the Quieting Title Act and the 

Conveyancing Law of Property Act to be used as instruments 

of fraud.” 

 

51. In a separate judgment, Adderley, JA after analyzing the authorities said: 

 

“136. The above analysis is relevant to whether the Judge had 

jurisdiction to look behind a root of title, and it appears that 

she did have such jurisdiction.” 

 

52. None of this analysis was rejected by the Privy Council in its judgment in this matter. 

 

53. However, this, in my judgment, does not mean that the trial judge was obliged to reject the 

respondent’s documentary title simply on the basis that she was not satisfied on the evidence 

as to the connection between Thomas Knowles and Robert Knowles. 

 

54. She found as a fact that the property which was the subject of the appellant’s documentary 

title was not the Property the subject of the quieting. That is not a finding we are entitled or 

even prepared to reject on this appeal.  Having rejected the appellant’s documentary claim, it 

does not appear to us that she was wrong to have accepted the 1941 conveyance as a root of 
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title having regard to the provisions of section 8 of the Quieting Titles Act and section 3 of 

the Conveyancing and Law of Property Act. 

 

55. This is not a situation similar to that found in the Bannerman Town case where the Privy 

Council rejected the documentary title of all the parties. In that case all of the parties claimed 

a documentary title through the same devise in the will of Ann Millar which provision was 

void for perpetuity reasons. Hence, none of them could ever have had a documentary title 

and the Quieting Titles Act could not give a party to an action title when none existed as a 

matter of law.  

 

56. Further, the 1959 conveyance in the Bannerman Town case had its own internal defects 

which prevented it from forming a good root of title, for example it did not itself contain any 

covenant of title by the vendor. 

 

57. In my judgment the trial judge was entitled to hold that the respondent had a documentary 

title and did not err in finding that the appellant had no documentary title having found that 

the land which was the subject of their conveyances was not the property which was the 

subject of this quieting action. 

 

58. In the result I reject ground two. 

 

Ground Three - The learned judge approached the issue of possession from the wrong 

premise and therefore misdirected herself by interpreting the appellant’s claim as one of 

adverse possession 

 

59. This ground is puzzling. 

 

60. The adverse claim by the appellant was that he was the beneficial owner of the property by 

virtue of his documentary and possessory title. 

 

61. The trial judge rejected the claim to a documentary title on the basis that the land which was 

the subject of his documentary title claim was not the property which was the subject of this 

quieting petition. With respect to the appellant, this is not a surprising finding. Indeed, it 

would have been more surprising to find that in 1920 the Crown would have conveyed 

property that did not belong to it and was owned and occupied since at least 1901 by other 

persons as claimed by Johnson. Johnson never adduced any evidence as to how Reginald 

Johnson became seised of the property he conveyed to Albert Johnson in the 1901 

conveyance. 

 

62. The trial judge then proceeded to consider his claim to be the beneficial owner by virtue of 

possession against the legal owner, whomever he may be. As pointed out earlier the judge 

made the assessment of the appellant’s evidence of possession: 

 

“[221] The evidence of Mr. Johnson, the main witness for the 

Johnson Claimant, boils down to this. His father passed away 

in 1965 when he was 11 years old. After the death of his father, 
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he grew closer to his uncle, Reynolds Dewitt Johnson who 

spoke of the ‘50 acre tract’ and his other properties at Cupid 

Cay and Baker’s Bluff, Eleuthera. His uncle devised the 50 

acres in the tract which tract adjoins Little Oyster Pond. From 

July 1977, he has owned the Property exclusively, 

continuously, openly and visibly because he visited the land 

from 1972 and in the years following. He visited the 50 acre 

tract in just about every year for the purpose of ensuring that 

there was no encroachment on the property. He also camped 

on the Property and fished the Little and Great Oyster Ponds. 

He had also visited the old farm on the Property to harvest 

bananas and papayas and other ready crops. I had the added 

opportunity of seeing and hearing Mr. Johnson during his 

testimony and simply put, I do not believe his evidence. It did 

not correspond with the evidence of Shaun who, according 

with him, he would accompany Mr. Johnson on the Property 

and they will hang out for half of an hour on those visits. 

Arnett did not add much to the evidence as she was relying on 

what her husband told her and on the two occasions that she 

visited the Property, she remained in the vehicle as she is 

afraid of snakes. In addition, it is somewhat strange that Mr. 

Johnson will ‘befriend’ a man as young as Shaun and take him 

to the Property. There is evidence that he was friendly with 

Shaun’s stepfather. I must admit that Mr. Sands gave powerful 

evidence when he stated that Governor’s Harbour and 

Palmetto Point are small communities and if there was another 

Johnson from that area, he would have known. He is in his late 

70’s. 

 

[222] In my judgment, the evidence adduced by the Johnson 

Claimant is very weak and tenuous to establish actual 

possession of the Property or the requisite intention to 

dispossess ELC, the "paper holder." Furthermore, Mr. 

Johnson's purported use of the Property was not an occupation 

that was exclusive, continuous, open and visible. His purported 

use was not inconsistent with the intended use of the Property 

by ELC. It became evident during the site visit that Mr. 

Johnson is really combing the area for his 50 acre tract. It is 

my fervent hope that he will find 'his' property sooner than 

later.” [Emphasis Added] 

 

63. Those are findings of fact with which this appellate court cannot interfere.  

 

64. There was nothing improper with the trial judge’s approach to considering the claim of the 

appellant. The appellant’s assertion that he had a better right to possession by virtue of his 

documentary title was rejected by the judge for the reasons set out earlier. 
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65. This ground has no merit. 

 

Ground Four - The learned judge erred when she determined that the respondent had been 

in continuous occupation of the of the property since 1941 when she ought to have held that 

the alleged acts of possession and use relied upon by the respondent were insufficient to 

oust the appellant’s possession for the purpose of establishing exclusive possession of the 

whole of the property 

 

66. Two points should be made. The trial judge never found that the appellant was in possession 

of the property. Her findings as to the appellant’s possession were recited earlier. She was 

not satisfied that the appellant was ever in possession of the property. Those are not findings 

we are at liberty to depart. Secondly, the judges finding’s as to the respondent’s possession 

were not unreasonable having regard to the evidence. We are not the trial court.  

 

67. The acts of possession in this case were more than the acts in the Bannerman Town decision 

which the Privy Council determined were insufficient to establish a possessory title. 

 

68. There is no suggestion that the trial judge’s analysis of the law with respect to a possessory 

title was faulty. 

 

69. The trial judge found that the respondent had a documentary title and that the appellant had 

none. She further found that the evidence of the appellant as to acts of possession were not 

credible. In the result, I can see no basis for challenge to the judgment on this ground.  

 

Ground Five - The learned judge erred in failing to sanction the respondent for breach of 

its duty to make full and fair disclosure of matters relevant to the title to the property 

known to the respondent 

 

70. In the judgment the trial judge said: 

 

“Duty to make full and fair disclosure 

 

[226] The Johnson Claimant complains that ELC has failed to 

make full and fair disclosure on matters relevant to the title to 

the Property. According to learned Counsel Mr. Eneas, the 

failure of ELC to do so, has resulted in the Johnson Claimant 

incurring substantial costs in these proceedings in connection 

with investigating matters which ought to have been disclosed 

to the Court and to the parties at the commencement of these 

proceedings. 

 

[227] Mr. Eneas has exhaustively set out the law as well as the 

matters which are relevant to the Property, known to ELC and 

which were not disclosed: see XII of his very comprehensive 

submissions. 
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[228] Given the conclusion that I have reached, this submission 

may be relevant in reducing any costs which the Johnson 

Claimant may be ordered to pay to ELC. 

 

71. The judge appeared to suggest that the proper sanction for the respondent’s breach of its duty 

to make full and frank disclosure would be a reduction in its costs. However, the judge then 

made an order requiring the appellant to pay the respondent’s costs without addressing the 

issue of any sanction or reduction in costs as a result of the breach. 

 

72. In our judgment a sanction in costs would have been appropriate and sufficient for any 

breach in that disclosure duty.  

 

73. We would invite the parties to now make submissions as to the appropriate reduction in 

costs. 

 

Ground 6 - The learned judge erred when she concluded in paragraph 230 that “[i]n my 

view, none of the claims is perfect and without flaw. But, by law, am merely required to 

investigate who has the better or superior title between the competing parties. I simply 

cannot reject all claims: see Personal Representatives of the Estate of Ruth Ingraham 

[supra]” but did not dismiss the respondents petition or the appellant’s adverse claim 

 

74. We have dealt with the law relating to this issue earlier in this judgment. 

 

75. However, given the judge’s findings with respect to the appellant’s lack of any documentary 

title and weak and not credible evidence of possession, we are satisfied that the trial judge 

was correct to reject the appellant’s adverse claim.  

 

76. We are also satisfied that this is not the case where the respondent has adduced no 

documentary or possessory title to the property. The respondent’s 1941 conveyance prima 

facie does provide a good root of title. The evidence making the connection between the 

Crown grantee Thomas Knowles and the Robert Henry Knowles is acknowledged to be 

faulty but there was evidence from William Holowesko’s investigation and of the Adverse 

Claimant, the Estate of Aaron Harold Kiki Knowles, that Robert Henry Knowles was the heir 

at law of Thomas Knowles. Whilst it may have been prudent to amplify the Notice of the 

Petition given pursuant to the Order of 23 May 2012 by publishing a notice specifically 

directed to the heirs of Thomas Knowles, I am not satisfied that the failure to do so, 

particularly when none was requested by any party made the investigation fatally flawed or 

the grant of a Certificate of Title to the respondent unsafe. 

 

77. The judge was satisfied that all interested persons had been joined or sufficiently notified, or 

were before the court, as there were no other apparent title holders, the contest was just 

between the parties before the court, and the court may quiet title based on the better claim. 

See Ruth Ingraham matter and Nova Scotia v Brill referred to earlier.  

 

78. In my judgment the appellant has not been prejudiced by the grant of the Certificate and the 

interest of justice does not require that there is a rehearing of this petition at his behest. Using 
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the language in the Bannerman Town decision the trial judge nor this court need be deterred 

from issuing a Certificate of Title to the respondent who, among those before the court, 

appears to have the best title, by any apprehension of a real risk that there may be one or 

more others, unknown to the court, whose rights in relation to the land would thereby be 

unjustly infringed. 

 

79. I would dismiss the appeal and award the costs of the appeal to the respondent, to be taxed if 

not agreed. As noted earlier, we invite the parties to make submissions as to the appropriate 

reduction in costs in the court below.  

 

 

 

 

 The Honourable Sir Michael Barnett, P 

 

 

 

80.  I agree. 

 

 

                                                        The Honourable Mr. Justice Isaacs, JA 

 

 

 

81.  I also agree. 

 

          The Honourable Mr. Justice Jones, JA 
 


