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Civil Appeal - The Law of Property and Conveyancing (Condominium) Act 1965 –
Condominium – Bye Laws - Vote by Proxy 
 
The second appellants were the duly elected as the Board of directors of the Lucayan 

Towers South Condominium Association in March 2006. On or about 9 January 2013 a 

group of condominium owners (along with other persons) purported to convene an 

Extraordinary Meeting at which time the first respondents and Mr. Chris Rolle were 

purportedly elected to the Board of Directors in place of the second appellants. 

 

Following their purported election the first respondents inter alia sent notices to unit 

owners announcing their appointment as the new Board and directing unit owners to 

make maintenance payments to the new Board through their agent, Mrs. Tiffany 

Dennison, the second respondent. 

 

On 28 May 2013, the respondents by Originating Summons in the Supreme Court at 

Freeport Grand Bahama commenced proceedings seeking a declaration of the validity 

of the said meeting.  

 

On the 24 December 2013, the appellants also commenced proceedings by generally 

endorsed Writ of Summons in Nassau, New Providence in which they sought to 

invalidate the Extraordinary Meeting and any decisions made at that meeting. 

 

At a case management meeting and before the issues in dispute were tried, the C.J. 

ordered that an Annual General Meeting of the Association be convened and conducted 

in accordance with the provisions of the Declaration of Condominium, the Bye-laws and 

the Law of Property and Conveyancing (Condominium) Act 1965. The C.J’s. case 

management order was not appealed and arrangements were duly made for the court-

ordered AGM to be held. 

 

At the court-ordered meeting held on 28 March 2014, the Chairman made a decision 

that quorum was not met, and adjourned the meeting. However, a new Board was 

elected by persons who had remained after the meeting had been adjourned and after 

the Chairman and others had left the venue. The appellants challenged the election of 

the new Board on the basis inter alia that the proxies were invalid and that the unit 
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owners who voted were not qualified and should not have done so due to their not being 

in good financial standing. 

 

The CJ ruled that the new Board was validly elected on 28 March 2014 and did 

constitute the Board of Directors. The appellants appeal his decision. 

 
Held: Appeal allowed. The costs are the appellants to which there shall be no 
contribution by the second appellants. Consequential orders sought are remitted to the 
Supreme Court for determination. 

 

per Isaacs J: We allow the appeal on the ground that the learned Chief Justice, Sir 

Michael Barnett (“the CJ”) erred when he found that “the persons elected at the meeting 

of the 28th March, 2014 who are Unit Owners were validly elected and constitute the 

Board of Directors of the Association as at that date”; such finding being at variance 

with the facts of the case. 

The appellants submit that the CJ’s finding that the Chairman’s determination was not 

valid because the proxy forms were not preapproved by the 2005 Directors is directly 

contrary to the record inasmuch as Mrs. Michaela Storr had averred in her affidavit that 

“the unapproved proxy forms were drawn to the attention of the Chairman who 

informed the Resident Manager that as they were not authorized and accounted 

for they therefore could not be verified, nor could they be counted for the 

purposes of quorum.” While it was open to the CJ to reject the evidence of an affiant 

where such evidence conflicted with the evidence of any other affiant, there was no 

other evidence adduced which contradicted Miss Storr’s averment. Hence, her evidence 

stood uncontroverted; and it would not be correct to characterise the basis for the 

refusal of the proxy forms as “simply on the basis that they were not previously 

approved by the directors”. 

The appellants sought to explain the importance of the preapproved proxy forms to the 

verification process.  It seems that they informed the court that, without the proxies 

coming directly to the Resident Manager or the Secretary and/or being in the format 

sent out directly to Unit Owners, it was impossible to determine whether the proxies 

were valid forms signed by the Unit Owners. Indeed one of the specific purposes of 

having such forms sent to the Resident Manager or Secretary in advance of the meeting 

is that she was familiar with the various email addresses of particular Unit Owners who 

may have elected to email their proxies. She also had contact information for Unit 

Owners who keep their permanent residence abroad so that she would have been able 

to contact each of them to verify that the form submitted was done so by them if any 

question arose. 



 
 

4 
 

It would seem that the practice of sending out proxy forms in advance is one recognised 

as being beneficial to good governance and order for condominium meetings. 

In any event, even if the CJ was right to find the Chairman’s rejection of the proxies was 

unreasonable, he could not then move to affirm the meeting held by the respondents 

since the meeting had been adjourned by the Chairman to a week hence for 

continuation. This, the Chairman had the power to do pursuant to Article III (7)  of the 

Bye-Laws found in the Third Schedule to the Declaration of Condominium which states 

that the Chairman may “adjourn the meeting from time to time and from place to place”. 

Even if recourse to this article is not available to the Chairman and the CJ thought that 

the meeting should not have been adjourned, rather than seek to legitimize a meeting 

not held in accordance with the Declaration or the Bye-Laws, he should have given 

directions for the holding of another meeting. 

In the premises therefore, I hold the view that the CJ erred by failing to have regard to 

the provisions of the Bye-Laws relating to the conduct of meetings and in declaring void 

the decision of the Chairman to adjourn the 28 March 2014 meeting. Further, the CJ 

erred when he purported to validate the 2014 Board. 

______________________________________________________________________                 

JUDGMENT 

______________________________________________________________________ 

Delivered by The Honourable Mr. Justice Jon Isaacs JA: 

Introduction: 

1. On 12 June 2017 we heard the last of Counsel’s submissions and reserved our 

decision. We render it now. We allow the appeal on the ground that the learned 

Chief Justice, Sir Michael Barnett (“the CJ”) erred when he found that “the 

persons elected at the meeting of the 28th March, 2014 who are Unit Owners 

were validly elected and constitute the Board of Directors of the Association as at 

that date”; such finding being at variance with the facts of the case. 

 

Background 

2. This appeal relates to a dispute concerning the management of a condominium 

known as the Lucayan Towers South Condominium situate in the Greening 

Glade Subdivision which lies East of Freeport in Grand Bahama, one of the 

islands of the Commonwealth of The Bahamas. 
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3. The appeal emanates from a decision of the Chief Justice Sir Michael Barnett (as 

he then was) handed down on 21 July 2014 during the course of consolidated 

proceedings commenced by two factions of condominium owners each seeking 

declarations as to which group of owners was lawfully entitled to constitute the 

Board of Directors. 

 

4. The second appellants are the Body Corporate’s Board of Directors elected at a 

deferred 2005-2006 Annual General Meeting of Unit Owners, in March 2006. 

They were all re-elected at Annual General Meetings for years 2006-2007 and 

2007-2008 and were in that capacity as duly elected officers of the Body 

Corporate up to and until the CJ’s Provisional Judgment was delivered and the 

Interim Status Order was made. 

 

5. On or about 9 January 2013, a purported extraordinary meeting (EM) was 

convened by several persons (not all of whom were unit owners) but of a 

company Lucayan Towers South Condominium Association Limited. At that EM 

the First Respondents (along with one other, Mr. Chris Rolle, who soon thereafter 

resigned his post) were purported to have been elected the Board of Directors in 

replacement of the second appellants. 

 

6. On or about 9 January 2013, the first respondents sent notices to unit owners 

(excluding the second appellants it seems) declaring themselves the new Board 

of Directors of the Body Corporate. The notices instructed unit owners to refrain 

from making maintenance payments to the second appellants on behalf of the 

Body Corporate and instead to make such payments to the newly elected Board 

of Directors through their agent, attorney Mrs. Tiffany Dennison, the second 

respondent. 

 

7. On 14 January 2013, the first respondents, through the second respondent, 

wrote demanding of the second appellants that they turn over all records and 

control of the body corporate to them. 

 

8. On 28 May 2013, the respondents, as plaintiffs, commenced proceedings against 

the appellants by Originating Summons in the Supreme Court at Freeport, Grand 

Bahama seeking, inter alia, the following relief: 

“1. A declaration of the validity of the Extraordinary meeting of 

January 9th, 2013 electing the Plaintiffs herein as board 

members per the Declaration of Condominium dated the 4th 

October, 1988... with respect to the management of property 

known as Lucayan Towers South...” 
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 2. A declaration that the previous purported board, namely the 

Defendants are to cease and desist from the interference of 

operations of the Plaintiffs pursuant to the Declaration of 

Condominium dated the 4th October, 1998... with respect to 

the management of property known as Lucayan Towers 

South...” 

 

9. On 6 December 2013, the first respondents distributed letters under the doors of 

the units of the building attaching an opinion from Mr. Carey Leonard, whom they 

referred to as “Lucayan Towers South’s attorney.” In that letter the first 

respondents advised unit owners not to participate in the AGM meeting 

announced by the second appellants. 

 

10. On 23rd December 2013, an ad ran in the Freeport News notifying the public that 

the second appellants were no longer authorized to act on behalf of Lucayan 

Towers South Condominium and that the first respondents were the new board 

of directors of the building. Also in or about December 2013, the respondents 

began advertising notice of an AGM intended to be convened on 12 January 

2014. 

 

11. On 24 December 2013, the appellants, as plaintiffs, began an action by a 

generally  endorsed Writ of Summons in Nassau, New Providence seeking, inter 

alia, the following relief:- 

“(a) a declaration that, meetings, (including a purported 

Extraordinary Meeting of Unit Owners of the Body Corporate) 

and any decisions made and/or taken and/or resolutions 

passed by persons present in person or otherwise represented 

at such meetings notwithstanding, 

i. The First Plaintiff is the Body Corporate by which legal name 

vests the operation of the condominium property known as 

“Lucayan Towers South Condominium” in virtue of The Law of 

Property and Conveyancing (Condominium) Act, 1965 as 

amended (“the Act”) and is now subjected to the Declaration 

of Condominium dated 4th day of October, A.D. 1988 and 

lodged for recording on 14th October, 1988 in accordance with 

the provisions of the aforementioned  Act; and 

ii. The Second Plaintiffs alone constitute the Body Corporate’s 

Board of Directors for the time  being lawfully entitled to 
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exercise the functions and powers as the Board of Directors in 

relation to the Lucayan Towers South Condominium during 

the period since the Chairman’s adjournment of the Body 

Corporate’s Nineteenth Annual General Meeting on 16th 

January 2008 as permitted by Article III, Clause (7) of the 

Condominium Bye-laws;” 

 

12. The parties appeared before the CJ on 14 January 2014 for the inter partes 

hearing and on that occasion the Nassau Action and the Freeport action were 

ordered to be heard together and tried summarily on the pleadings thus far and 

any affidavit evidence (it having been agreed by all Counsel at that time that 

cross examination was unlikely to be necessary). 

 

13. Pursuant to the 14th January 2014 Order, Counsel for both parties appeared 

before the CJ in anticipation of a summary trial of the actions on 21 February 

2014. At that time, the summary trial commenced but was adjourned by 

agreement between the parties on terms set out in an Order made by the CJ on 

that date. The terms of the Order were, inter alia: (1) that the applicants were to 

hold an AGM of the Body Corporate on or before 28 March 2014, in accordance 

with all the relevant statutory provisions as well as the Declaration, including the 

Bye-laws set out in the Third Schedule therein (“the Bye-Laws”); (2) that the 

Board purportedly elected in 2013 was to provide an accounting of all monies 

paid to them by Unit Owners representing payment of maintenance assessments 

and the property of the Body Corporate (“the Withheld Money”) along with 

supporting documents exhibited to a verifying affidavit; and (3) that the Account 

be frozen with no withdrawals or other disbursements from the account to be 

made without the prior written consent of Mr. Maurice Glinton. 

 

14. On 28 March 2014, the Court ordered AGM (“the AGM”) was convened by the 

appellants in accordance with the CJ’s Order. Prior to the AGM, the second 

appellants had sent out proxy forms attached to the notice of the AGM, which 

forms indicated that they should be returned to the Resident Manager of the 

Condominium. 

 

15. At the AGM, the respondent Debra Edwards sat alongside the Resident Manager 

and began making her own calculation of the unit entitlement present at the 

meeting. She also produced a number of proxy forms which were not in the 

approved format sent out by the second appellants, and which she claimed were 

signed by various unit owners for use at that meeting. 
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16. The Chairman of the AGM, namely Maurice Glinton, adjudged these proxy forms 

to be unacceptable for the purposes of establishing quorum; and quorum not 

having been met within the required time, he adjourned the AGM to a week 

thence. 

 

17. Disgruntled by the decision of the Chairman, the respondents purported to 

convene an AGM after the Chairman and other unit owners had left the meeting 

and to elect a Board of Directors for the Body Corporate consisting of Julie 

Glover, Catherine Zervos, Yasmin Popescu, Debra Edwards, Todd Kimball, 

Maurice Mousseau, and Laura Smith (“the Acting Board”). Also at the purported 

continuance of the AGM, the unit owners purported to ratify the Extraordinary 

Meeting of 13 January 2013 and the subsequent actions of the respondents 

since such meeting on behalf of the Body Corporate. 

18. On 11 April 2014, the appellants reconvened the AGM adjourned on 28 March 

2014. At the reconvened AGM, a Board of Directors was elected which consisted 

of Maurice Glinton, Michaela Storr, and Godfrey Bowe. 

 

19. Subsequently, the appellants sought, and were granted leave, to commence 

committal proceedings against the respondents for failure to provide an 

accounting of the Withheld Money in compliance with the 2l February Order. The 

parties again appeared before the CJ on 29 April 2014, for the committal 

proceedings. At that time, the CJ made another Order, the terms of which were, 

inter alia: (1) that the respondents within seven (7) days produce bank 

statements for the Account holding the Withheld Money; (2) that within 21 days 

the respondents comply with the 7 February Order and produce an accounting 

exhibited to a verifying affidavit; (3) that the parties attend court on 13 May 2014 

to present arguments related to the AGM held on 28 March 2014 and the validity 

of the purported election of the Acting Board (“the Discrete Issue”). 

 

20. The parties attended on 13 May 2014 before the CJ and presented arguments on 

the Discrete Issue. At that time, Counsel for the respondents submitted, inter alia, 

that it was not a requirement for unit owners to be financial in order to vote at the 

AGM. The issue was canvassed at the hearing, but prior thereto the parties had 

no indication that this would be an issue between them. 

 

21. On 9 June 2014, the parties attended before the CJ on the hearing of the 

appellants’ renewed application for a mandatory injunction requiring the second 

respondents to produce and deliver up all Withheld Money and to repay the 

$70,646.15 admittedly spent by them on their legal fees. The CJ declined to hear 

the application and instead informed Counsel for the parties that he intended to 
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give Judgment on the Discrete Issue and that he would follow the procedure 

occasionally used in the English Courts by providing a draft of the judgment to 

Counsel prior to formally pronouncing it. Counsel did receive the draft judgment. 

 

22. On 18 July 2014, Counsel for the appellants delivered a letter to the CJ 

addressing certain matters in the draft judgment including, inter alia, the finding 

on the issue of the requirement to be financial to vote and the fact that the issue 

had not been adequately addressed at the May hearing. On that same date, the 

CJ indicated his intention to pronounce Judgment on 21 July 2014. Subsequent 

to learning of the CJ’s intention, but on the same date, Counsel for the 

respondents delivered a similar letter also stating that the CJ had made a finding 

on which he had not heard arguments. 

 

23. On 21 July 2014 a Notice of Motion was filed on behalf of the appellants for 

applications, inter alia, for leave to appeal the judgment and a stay of the effect of 

the Judgment pending such appeal. 

 

24. The CJ pronounced his judgment in open court on 21 July 2014. The CJ rejected 

the appellants’ submissions regarding the validity of proxies for the reasons 

stated by him in paragraphs 33 to 44 of his ruling; and he also rejected the 

appellants’ submissions regarding the ineligibility of unit owners to vote because 

they were not in good standing financially at paragraph 47 of his ruling; and 

concluded at paragraph 48 that:  

“In my judgment, the persons elected at the meeting on the 

28th March, 2014 who are Unit Owners were validly elected and 

constitute the Board of Directors of the Association as at that 

date”. 

25. He instructed Counsel for the appellants to produce to Counsel for the 

respondents an unfiled Summons containing all of the Orders they intended to 

apply for resulting from the judgment (on the undertaking that such Summons 

would be filed at a later date) by the next day. This Summons was so delivered 

and was filed and served on 24 July 2014. 

 

26. The application proceeded on 31 July 2014. An Order was made on that date 

that, inter alia, granted leave to appeal to both parties, permitted the Acting 

Board to continue management of the Association as the acting Board of 

Directors pending determination of the appeal, restrained all parties from 

convening any AGM’s pending determination of the appeal, and restrained the 

Respondents from spending any money, the property of the Body Corporate for 



 
 

10 
 

the purposes of paying their legal fees already incurred or to be incurred in 

connection with the actions. 

 

27. The appellants filed a Notice of Appeal Motion on 26 January 2015. The 

respondents have not appealed the judgment or the Order. 

 

The Appeal 

28. The appellants ask the Court to do the following: 

“ … allow the appeal and set aside the judgment of the learned 

Chief Justice (save for the parts of the Judgment which states 

“the 2005 Directors were right to challenge the election of 

January 2013 (which I have found could not have and did not 

replace them)” and “the 2013 Directors were not the directors 

of the Association from 8th January 2013 to 28th March 2014. 

The 2005 Directors were still the Directors during that period. 

The claim by the 2013 Directors against the 2005 Directors in 

the first action cannot succeed.”); and grant them costs “to be 

paid by the Respondents here and in the Court below”. 

 

29. At the outset of the hearing before the Court Mr. Tynes adverted the Court’s 

attention to paragraph 10(2) of the Court of Appeal Rules which states: 

“(2) A notice of appeal may be given either in respect of the 

whole or in respect of any specified part of the judgment or 

order of the court below and every such notice shall specify 

the grounds of the appeal and the precise form of the order 

which the appellant proposes to ask the court to make.” 

(emphasis added)  

30. He contended that the appellants’ notice of appeal motion discloses that they 

only have two grounds of complaint, i.e.: 

“(i) that the Appellants/Applicants herein (Second Plaintiffs in 

the Nassau action) and not the  Respondents/Defendants (the 

Plaintiffs in the Freeport Action) were up until 28th March 2014 

the valid Board of Directors of the Lucayan Towers South 

Condominium Association, (“the Association”), the First 

Appellant herein, and (ii) that such of the persons named as 

Defendants named in the Nassau Action “elected at the 
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meeting on the 28th March, 2014 who are Unit Owners were 

validly elected and constitute the Board of Directors of the 

Association as at that date”. 

31. I do not accept that these are the only complaints that are reflected in the Notice. 

This paragraph of the Notice referred to by Mr. Tynes merely uses the quotations 

mentioned to identify the decision of the CJ the appellants are appealing against. 

The grounds do contain a number of complaints. I do accept, however, that the 

appellants are challenging the Chief Justice’s determination arising from the 

purported meeting of 28 March 2014 and not his decision that a meeting be 

conducted for the purposes of an election of directors. 

 

32. It cannot be gainsaid that the appellants have set out in a precise form the order 

they seek. It reads as follows: 

“(1) that the said Judgment except for the finding as fact that 

the Second Appellants were up until 28th March 2014 the valid 

Board of Directors of the Association, be set aside and the 

Respondents may be adjudged to pay the Appellants’ costs of 

the proceedings; and 

(2) that they may have the costs of this appeal.” 

33. The appellants also ask that  

“the said Judgment be set aside in part or varied (as the case 

may be) and the Nassau Action remitted to another Judge of 

the Supreme Court for trial with directions as to its further 

conduct; AND the Respondents be adjudged to pay the 

Appellants’ costs”. 

 

34. Although there are some thirteen grounds enumerated, I will engage with only 

three of them, namely, grounds 1, 2, 3 and 5; and in respect of grounds 1, 2 and 

3, only marginally so.   

 

Ground 1 

35. “The question whether the Plaintiffs in the Nassau Action (the 

Appellants herein) or Plaintiffs in the Freeport Action (the First 

Respondents herein) were lawfully the Board of Directors of 

the Association at the time in question, being the lone issue 

stipulated by agreement to be tried summarily, the learned 

Judge erred in law and procedure, inter alia, in that rather than 
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address his mind to the generally indorsed claims of the Writ 

in the Nassau Action and historic facts arising out of the 

Declaration of Condominium and Byelaws as supplemented by 

evidence on affidavits filed by the parties as at 21st February 

2014 instead approached the said question from a purely 

subjective view as to how to resolve “an unfortunate dispute 

about who should be the persons to manage [the 

Association].” 

 

36. The CJ did overstep the bounds of the dispute before him when he decided and 

directed that a new election for the Board should be held. However, the 

appellants did not appeal the CJ’s decision that a meeting take place for the 

election of a new Board. 

 

 

Ground 2 

37. The learned Judge erred in that he by not recognizing those 

liquidated and unliquidated claims against the Respondents 

brought by the Second Appellants in their capacity as the 

Body Corporate’s Board of Directors that included turn over 

and an account for money and other property representing 

levied maintenance assessments the Respondents had falsely 

solicited of Unit Owners and withheld from the Association to 

whom they belonged, misread the dispute as one between 

competing claimants to the right to be the validly elected Body 

Corporate’s Board of Directors, initially referring to the 

Respondents as “the 2013 Directors” but later finding “the 

claim by 2013 Directors against [the Second Appellants] 

cannot succeed.” 

 

38. This ground is mentioned only to give context to ground 3. 

 

Ground 3 

39. “It follows from grounds 1 and 2 that the said Judge’s finding 

(which is not supported by the facts and evidence in the case 

or by the applicable law as to justify his Judgment) “that the 

persons elected at the meeting of the 28th March, 2014 who 

Unit Owners were validly elected and constitute the Board of 
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Directors of the Association as at that date”, as was intended, 

did “go a long way towards resolving this dispute” That 

approach which, it is submitted, is clearly expressive of the 

Judge’s understanding of the question the subject of the 

stipulated summary trial and which is wrong in law, was that “I 

can see no merit in the (Appellants) wanting to continue in 

office against the wishes of the majority of Unit Owners”, and 

that (or to the effect that) he was not willing to disregard the 

wishes of the majority of Unit Owners in the circumstances 

without any evidence before him as to what constituted a 

majority of Unit Owners.” 

 

40. For the reasons expressed below, the determination that the 28 March 2014 

Directors were “validly elected and constitute the Board of Directors of the 

Association as at that date” is unsustainable. 

 

Ground 5 

41. “The learned Judge erred in approaching the question to be 

decided on the stipulated summary trial as entitling him to 

disregard the provisions of the Declaration of Condominium 

and Byelaws regarding conduct of Annual General Meetings of 

the Body Corporate’s Unit Owners, and to replace them with 

measures to secure the rights of such Unit Owners yet among 

whom also are the Second Appellants themselves.” 

 

42. I am satisfied that on a review of the CJ’s Order, the relevant Declaration of 

Condominium and Byelaws of the Association and the events surrounding the 

meeting (those accepted by both parties) the CJ’s finding at paragraph 48 of his 

judgment is unsustainable. Further, by impugning the Chairman’s discretion to 

adjourn the meeting and condoning the actions of those who remained to 

continue the meeting, the CJ has countermanded his own directions, that is to 

say, that the meeting be conducted in accordance with the Declaration of 

Condominium and the Byelaws. 

 

43. Inasmuch as the CJ ordered that the meeting was to be held in accordance with 

the Declaration of Condominium and the Bye-laws it is useful to have regard to 

them. 
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44. Article III(2) of the Bye- laws found in the Third Schedule to the Declaration of 

Condominium (“the Bye-Laws”) provides that “Any dispute over the right to 

vote shall be resolved by the Chairman of the meeting upon such evidence 

as he may deem sufficient.” The appellants submit that this means that if the 

Chairman believed that being financial was a requirement for voting, he was 

entitled to disqualify non-financial members from participating in the voting 

process. The respondents contend that this provision relates to circumstances 

where there has been the sale of a unit and the new unit owner has not yet been 

entered on the record as an owner; and it is only where that owner’s right to vote 

at a meeting is questioned, that the Chairman resolves the issue. 

 

45. I do not read (2) as restrictively as the respondents do. The words are expansive 

and wide ranging, “any dispute over the right to vote”. There is no reason to 

diminish the breadth of those words. The Chairman resolves the question of the 

right to vote. 

 

46. Article III(3)(a) of the Bye-Laws speaks to the necessity of a quorum to be 

present at all general meetings of unit owners for business to be transacted. 

Paragraph (3)(c) provides, inter alia: 

“If within half an hour from the time appointed for the meeting 

a quorum is not present, the meeting, if convened upon the 

requisition of Unit Owners, shall be dissolved, in any other 

case it shall stand adjourned to the same day in the next week 

and the same time and place or to such other day and such 

other time and place as the Board may determine ...” 

 

47. The record of the proceedings of the meeting of 28 March 2014 found at page 

960, lines 17 to 21, discloses the following: 

Mr. Glinton: Not having established quorum under the bylaws, 

the meeting for ... the Annual General Meeting for 2013/2014 

are adjourned a week hence at which time the business for the 

AGM for 2013/2014 will continue.” 

It is clear that the reason given for the adjournment by the Chairman was a lack 

of a quorum. 

48. The CJ found at paragraphs 43 and 44 of his ruling: 

 “43. There is no suggestion that the form was ambiguous in 

any matter or that there were doubts as to whether the 
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persons signing the proxy forms were Unit Owners. Even if the 

forms were the ones sent out by the 2005 Directors the 

Chairman would have had to make a determination whether 

the forms were signed by the unit owner named in the form. It 

should be noted that the Chairman did not reject the proxies 

because they were not signed by unit owners. The Chairman 

made no attempt to make that determination. He simply 

determined that they (sic) proxies were not valid because that 

(sic) were not the forms preapproved by the 2005 Directors. 

44. In my judgment to refuse to accept the form simply on the 

basis that they were not previously approved by the directors 

was unreasonable. The determination of the Chairman that 

there was no quorum on that basis was unreasonable and 

capricious. The unit owners present did constitute a quorum. 

As Miss (sic) Storr said: 

“I was then, and still am now of the view that it 

was to the advantage of all concerned in the Court 

Ordered AGM that quorum should and could have 

been met on the initial tally on 28th March 2014. I 

verily believe that had some of the dissident 

persons done what the owners of Units 211, 214, 

302, 604, 704, 709, 714-716, 802, 803, 808, 810, 814, 

904, 906, 911, 1004, 1006, 1010, 1014, 1106, 1111, 

1201 and 1204 did in compliance with the 

directions given, by duly completing and 

returning the authorized valid proxy forms to the 

Secretary of the Body Corporate, quorum would 

have been met.”” 

49. The appellants submit that the CJ’s finding that the Chairman’s determination 

was not valid because it was made on the basis that the proxy forms were not 

preapproved by the 2005 Directors is directly contrary to the record inasmuch as 

Mrs. Michaela Storr had averred in her affidavit that “the unapproved proxy 

forms were drawn to the attention of the Chairman who informed the 

Resident Manager that as they were not authorized and accounted for they 

therefore could not be verified, nor could they be counted for the purposes 

of quorum.” While it was open to the CJ to reject the evidence of an affiant 

where such evidence conflicted with the evidence of any other affiant, there was 

no other evidence adduced which contradicted Miss Storr’s averment. Hence, 

her evidence stood uncontroverted; and it would not be correct to characterise 
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the basis for the refusal of the proxy forms as “simply on the basis that they 

were not previously approved by the directors”. 

 

50. The appellants sought to explain the importance of the preapproved proxy forms 

to the verification process.  It seems that they informed the court that, without the 

proxies coming directly to the Resident Manager or the Secretary and/or being in 

the format sent out directly to Unit Owners, it was impossible to determine 

whether the proxies were valid forms signed by the Unit Owners. Indeed one of 

the specific purposes of having such forms sent to the Resident Manager or 

Secretary in advance of the meeting is that she was familiar with the various 

email addresses of particular Unit Owners who may have elected to email their 

proxies. She also had contact information for Unit Owners who keep their 

permanent residence abroad so that she would have been able to contact each 

of them to verify that the form submitted was done so by them if any question 

arose. 

 

51. The Appellants submitted that the requirement to “give notice to the Board in a 

form satisfactory to the Chairman of the meeting that he is an owner” applies to 

persons acting as a proxy for owners and giving notice of their intention to vote 

for an owner and thus formulating part of the requisite quorum. They argued that 

this is the reason why proxy forms are sent out to Unit Owners of the Body 

Corporate ahead of time, as was done prior to the Court Ordered AGM as well as 

all previous AGM’s of the Body Corporate.  

 

52. In Professor Audrey M. Loeb’s “Condominium Law and Administration”, Vol. 1, 

Second Edition the following appears under the rubric, “Proxies”: 

“When a board is seeking proxies, it is usual to include a 

proxy form in the materials sent to unit owners along with the 

notice of the meeting. Any person acting as proxy at a meeting 

of unit owners must bring the executed proxy form to the 

meeting, and file it with the secretary of the corporation.” 

53. It would seem that the practice of sending out proxy forms in advance is one 

recognised as being beneficial to good governance and order for condominium 

meetings. 

 

54. The respondents Debra Edwards and Tiffany Dennison averred that “some unit 

owners didn’t like the proxies that were sent” and that “the Unit Owners did 

not like the fact that the authorized approved proxy forms bore the name of 

Mr. Glinton” as the reason for some owners not using the proxy forms circulated 



 
 

17 
 

by the Board. It appears, therefore, that there were purported unit owners who 

were intent on not utilising the proxy forms circulated by the Chairman for no 

valid reason other than an apparent antipathy toward the Chairman. 

 

55. In any event, even if the CJ was right to find the Chairman’s rejection of the 

proxies was unreasonable, he could not then move to affirm the meeting held by 

the respondents since the meeting had been adjourned by the Chairman to a 

week hence for continuation. This, the Chairman had the power to do pursuant to 

Article III (7)  of the Bye-Laws found in the Third Schedule to the Declaration of 

Condominium which states that the Chairman may “adjourn the meeting from 

time to time and from place to place”. Even if recourse to this article is not 

available to the Chairman and the CJ thought that the meeting should not have 

been adjourned, rather than seek to legitimize a meeting not held in accordance 

with the Declaration or the Bye-Laws, he should have given directions for the 

holding of another meeting. 

 

56. I fail to see how the CJ could have concluded that on the possibility of success 

mentioned by Mrs. Storr - paragraph 47 of the ruling: “perhaps they would 

have succeeded” - could lead to a valid election of the Board at the 28 March 

2014 meeting.  

 

57. In the premises therefore, I hold the view that the CJ erred by failing to have 

regard to the provisions of the Bye-Laws relating to the conduct of meetings and 

in declaring void the decision of the Chairman to adjourn the 28 March 2014 

meeting. Further, the CJ erred when he purported to validate the 2014 Board. 

 

58. Inasmuch as I have decided that the appeal must succeed on ground 5, I venture 

briefly into grounds 1 and 3 merely to indicate that the CJ should have confined 

his determinations in this case to the issues raised on the pleadings, namely, 

whether the 2005 Board or the 2013 Board was the body responsible for the 

administration of the condominium. I mention that at paragraph 49 of his ruling 

the CJ did seem to decide the issue when he stated, inter alia: 

 

“The 2013 Directors were not the directors of the Association 

from 8th January, 2013 to 28th  March, 2014. The 2005 Directors 

were still the directors during that period. The claim by the 2013 

Directors against the 2005 Directors in the first action cannot 

succeed.”   
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59. Consequently, I would allow the appeal on grounds 3 and 5; and I set aside the 

decision of the CJ save and except for paragraph 49 thereof. The costs of the 

appeal are the appellants, to which there shall be no contribution by the second 

appellants. 

 

60. Miss Glinton had requested that the Court allow the 2005 Board to continue as 

the Board responsible for the running of the condominium’s affairs. We are 

unable to accede to this request because as a consequence of setting aside the 

CJ’s decision that the 2014 Board was validly elected, the situation on the ground 

is that the Chairman had, pursuant to Article III(3)(a) of the Byelaws, adjourned 

the AGM to a week hence; and on 11 April 2014 an election purportedly took 

place and a new Board was elected which consisted of Maurice Glinton, 

Michaela Storr, and Godfrey Bowe. I hold the view that the Court cannot turn a 

blind eye to that election in the circumstances.  

 

61. Inasmuch as there were consequential orders sought by the appellants I do not 

propose to determine them here. Those matters are remitted to the Supreme 

Court for a determination by a Judge of that Court.  

 

 

 

______________________________________ 
    The Honourable Mr. Justice Isaacs, JA 

 

 

62. I agree. 

 

 

______________________________________ 
                     The Honourable Dame Anita Allen, P 

 
63. I also agree. 

 
 
 

______________________________________ 
 The Honourable Ms. Justice Crane-Scott, JA 


