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Criminal Appeal – Murder - Evidence - Identification - Witness Anonymity - Alibi - Mistaken 

Identity - No Case Submission - Criminal Evidence (Witness Anonymity) Act, 2011 

 

The appellant is convicted of the October 2012 murder of Obayomi Sargent. During the trial 

witness Alpha, pursuant to the Criminal Evidence (Witness Anonymity) Act, 2011 gave evidence 

without any of the participants in the trial having sight of him. The appellant challenges, amongst 

other things, the judge’s order, allowing witness Alpha to give evidence in this manner.  

 

Held: appeal allowed, conviction and sentence set aside; matter remitted to Supreme Court for 

retrial 

 

The ability to conceal the identity of a witness has been allowed by statute. It is an incursion into 

the accepted practice of witnesses giving their evidence before the judge, jury, Counsel, the 

defendant and the general public. Thus, any deviation from the practice ought to be circumscribed 

and the conditions put in place by Parliament ostensibly to ensure fairness to the accused should 

be strictly observed. Inasmuch as a party must be able to ask questions of a witness which go to 

the witness' credit, it is an important part of such questioning to see how the witness reacts to the 
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various questions posed, for example, does he flinch or get fidgety when a particular line of 

questioning is pursued.  

 

Subsection 11(4) of the Act restricts the Court from ordering or otherwise requiring that, “… the 

witness be screened to such an extent that the witness cannot be seen by…” the Judge, other 

members of the court or the jury; as such the Judge's decision to allow Alpha to testify out of sight 

of herself and the jury amounted to a material irregularity.  

 

At the close of the Prosecution’s case the court had heard from Alpha who stated that he recognised 

the appellant as the person he saw with a gun standing over the man on the ground and who ran 

past him at a distance of only about one foot away. Additionally, there was the evidence of Dean 

that he had identified the appellant on an identification parade as the person who had shot 

Obayomi. Although Dean tried to explain his reason for identifying the appellant on the 

identification parade, it was for the triers of fact, the jury, to decide whether or not they would 

accept or reject his explanation. Even if the Judge had discounted the evidence of Dean in its 

entirety, Alpha’s evidence standing alone was enough to raise a prima facie case against the 

appellant. 

 

Notwithstanding there is an apparent weakness in the identification evidence of Alpha inasmuch 

as he bases his recognition of the appellant on an association which is questionable, the jury may 

well accept that the individual Alpha purported to identify as the shooter was indeed the appellant 

bearing in mind that Alpha testified that the individual came within two feet of him in 

circumstances where the lighting was good. A person may be wrong as to how they recognise 

someone but they may not be wrong when identifying the person. In other words, the identifying 

witness may have made a correct identification. I am satisfied therefore, that the Judge was correct 

not to have withdrawn the case from the jury at the close of the Defence's case because the quality 

of the identifying evidence was tenuous. Alpha's purported identification of the appellant was 

undermined by the evidence of the appellant, his family, girlfriend and also the official records of 

the Ministry of Education. Nevertheless, the task of evaluating the reliability of all of the evidence 

adduced in the trial falls on the triers of fact, that is, the jury.  

 

Attorney general v Leroy Smith a.k.a. “Shaddy” and Tony Smith a.k.a. “Jamal” SCCrApp No. 95 

of 2014 followed 

DPP v Selena Varlack, Privy Council Appeal No. 23 of 2007 considered 
Jamal Glinton v R SCCrim App No. 113 of 2012 mentioned 

Kemp v Regina No. 201 of 2012 mentioned 

Questions of Law Reserved on Acquittal (No. 2 of 1993) (1993) 61 SASR 1, 5 considered 
R v Cutts [2003] EWCA Crim 28 considered 

R. v. Galbraith [1981] 1 W.L.R. 1039 applied  
R v Jabber [2006] EWCA Crim 2694 considered 

Rupert Crossdale v The Queen Privy Council Appeal No. 13 of 1994 applied   
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______________________________________________________________________________ 

 

J U D G M E N T 

______________________________________________________________________________ 

 

Judgment delivered by The Honourable Mr. Justice Isaacs, JA: 

1. On 2 December 2016, we heard the submissions of Counsel and adjourned the matter with 

a promise to render our decision at a later date. We do so now. The nub of this appeal 

relates to the correctness of the evidence identifying the appellant as the man who shot 

Obayomi Sargent. However, we are satisfied that this appeal must be allowed on another 

footing, to wit, because the procedure adopted by the Judge to wholly conceal the identity 

of a Prosecution witness during the trial from the jury in particular, did not accord with 

procedure laid down in the Criminal Evidence (Witness Anonymity) Act, 2011 (“the Act”). 

History 

2. Around 10:30 pm on 3 October 2012 three friends, Dwight Griffen, Darvin Dean and 

Obayomi Sargent, who had traveled in a maroon Honda car to a junkanoo practice at 

Christie Park, Nassau Street were leaving the park and going towards their car. One of 

them, Dwight, noticed two men were following them. He also noticed a man standing in 

the road on a cell phone. The man walked off into a shortcut leading from the Base Road 

area as they approached their car. He conveyed his suspicions about the men to Darvin that 

someone was plotting something. 

 

3. By this time, the two men who had been following them were standing across the road 

from them, behind a parked, silver Sentra. Dwight had his back to the men but he spun 

around in time to see one of the men across the street come across the street about fifteen 

feet from them, pull up his shirt and pull out a gun and say, "Ya'll niggas them is be". The 

man fired a shot at which time Dwight said everyone ran; and as he did so he heard three 

more shots. 

 

4. When persons returned to the area where the shooting occurred they found Obayomi on 

the ground suffering from apparent gunshot injuries. He subsequently succumbed to his 

injuries at the scene.  

 

5. The Police investigating the matter discovered a number of fired cartridge shells in the 

street strewn between the eastern side of the middle of the street and one fired shell by a 

nearby dumpster located on the western side of the street. 

 

6. The appellant was arrested on 10 September 2013 when he, accompanied by family 

members and Mr. Keod Smith, the appellant's lawyer, turned himself in at the Police 

Headquarters, East Street. He was interviewed later in the day by Sergeant 527 Evans in 

the presence of Corporal 2578 Keith Martin and Mr. Smith. The appellant denied shooting 

Obayomi and stated that at the material time he was at home. An issue arose as to whether 

he said he was at home alone at the time but we are satisfied that it was open to the jury to 

decide if he had said that he was alone at home. 
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7. On 11 September 2013 the appellant participated in an identification parade which was 

conducted by Inspector Wil Hart and attended by Dwight Griffen and Alpha. Inspector 

Hart said that the parade consisted of eight people and the appellant; and the appellant was 

invited to take up a position. The appellant took position number three. Griffen came in 

and having looked at the lineup of men said number three. Hart told the appellant he had 

been identified. He invited the appellant to take up another position on the lineup; and the 

appellant moved to position number one. Another person - Alpha - was brought into the 

room and he identified the appellant in position number one. Hart told the appellant he had 

been identified.  

 

8. The appellant was charged with the murder of Obayomi. He was tried before Madam 

Justice Indra Charles and a jury. Before the trial began in earnest Counsel for the Defence 

raised an issue of the witness Alpha being able to give his evidence anonymously. The 

Defence objected to the Judge's order but over their objections Alpha was allowed to give 

his evidence without the appellant being able to see him. As it later transpired, Alpha gave 

his evidence without any of the participants in the trial having sight of him other than 

perhaps the Judge's clerk who administered the oath to Alpha. 

 

9. During the trial the jury heard from a number of police and civilian witnesses, including 

the pathologist, Dr. Caryn Sands. Dr. Caryn Sands testified that the cause of Obayomi's 

death was as follows: “So the cause of death was gunshot wounds to the chest and lower 

extremities." Dr. Sands outlined her findings in respect to four wounds she observed on 

the body of Obayomi. It was her opinion that the shots were not discharged at close range, 

namely, within three feet.  There were gunshot wounds to the chest, back, right thigh and 

right leg. She said that Obayomi was shot from behind and he may have been bending over 

at that time. She said also that Obayomi could have been on the ground when he received 

additional injuries. 

 

10. Alpha testified, inter alia, that he was sitting on a wall by Christie Park when he noticed 

two men run across the street. He then heard the sound of a gunshot and he looked toward 

the area of the sound. He saw a man who he identified as the appellant, standing over a 

man on the ground. 

 

11. Darvin Dean (“Dean”), one of the witnesses who identified the appellant at the 

identification parade testified that he had indeed identified the appellant as the man who 

shot Obayomi but he went on to say under cross-examination that the appellant was not the 

shooter; and he had only identified the appellant because he had seen a wanted poster with 

the appellant's photograph on it and he wanted someone to blame for Obayomi's death.  

 

12. The Prosecution applied for Dean to be deemed an adverse witness so they could cross-

examine him due to his evidence as to his motive for selecting the appellant at the 

identification parade. The Judge acceded to the application over the strenuous objections 

of the Defence. The Prosecution pressed the witness on the fact that he had not mentioned 

to the Police that he was only identifying the appellant because he wanted someone to pay 

for Obayomi's murder. The witness accepted that he had not mentioned this motive to the 

Police but that is hardly surprising since admission of his motive and that he had seen the 
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wanted poster picture would have defeated his intent to have someone held accountable. 

His identification would have been rejected out of hand by the Police as unreliable. 

 

13. There is an aspect of Dean's identification which does not appear to have been considered 

of sufficient moment in the court below. When he provided his description of the shooter 

to the police on the night of the incident, he told them that the man had two gold teeth. He 

maintained this story even going so far as to tell the court that he had asked the officer 

conducting the parade to have the men on the parade open their mouths so he could see 

inside of them. He said none of the men on the parade, including the appellant, had gold 

teeth. Inspector Hart did not mention Dean asking that the men open their mouths. 

 

14. At the close of the Prosecution’s case Defence Counsel made a no case to answer 

submission. Unsurprisingly, the submission was rejected by the Judge considering the 

evidence of Alpha and, to a lesser extent, Dean. 

 

15. The appellant elected to give sworn evidence and went into the witness box where he 

testified, inter alia, that he never attended C.R. Walker high school; and he did not shoot 

Obayomi. He claimed he was at home at the material time. 

 

16. The appellant called three witnesses: his mother, brother and girlfriend, who all supported 

his story that he was at home as he said he was. Moreover, they testified that he never 

attended C.R. Walker High school. The appellant also called Evelyn Sawyer, an official 

from the Ministry of Education who indicated that the Ministry’s records disclosed the 

appellant attended C.C. Sweeting Junior and High schools.  

 

17. On 18 March 2015, after the Judge had summed up the case to them and they had 

deliberated, the jury found the appellant guilty of murder. The matter was adjourned for 

the sentencing phase of the trial. 

 

18. On 14 July 2015, the appellant was sentenced to forty-five years in prison. It is from the 

jury’s decision to convict him and the Judge’s sentence that he appeals. 

 

The Appeal 
 

19. The grounds of the appeal are contained in an amended Notice of Appeal filed on 29 

September 2016. The appellant contends that the Judge erred in law in determining that it 

was necessary to grant a witness anonymity order in respect of Alpha because the 

conditions required by section 13 of the Act were not made out by the Crown on their 

evidence; and the Judge’s assessment of the evidence relied upon by the Crown did not 

meet the highest standard of proof required under the Act. He contended further that the 

Judge’s order was not adhered to and what transpired in the trial went too far by concealing 

Alpha with a screen from the Judge, the jury and Counsel; and by allowing modulation of 

Alpha’s voice so that his natural voice could not be heard by the Judge, the jury and other 

members of the court.  
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20. He took issue with the Judge’s decision not to withdraw the case from the jury after Alpha 

testified he knew the appellant from CR. Walker High School when according to unrefuted 

independent evidence from the Government entity responsible for tracking students in 

Government schools throughout the country showed that the appellant actually attended 

C.C. Sweeting High School for the same period that Alpha and the Bruce he knew the 

shooter to be, attended C.R, Walker High School. This failure or refusal was especially 

egregious and amounts to a miscarriage of justice when considering that the said Judge had 

granted an Anonymity Order which led to Alpha being completely screened from the jury’s 

sight so that they were not able to assess his demeanor while he testified. 

 

21. The appellant filed thirteen grounds but I propose to address only three of the matters raised 

by him, to wit, the Judge’s decision to: 1) deny the no case to answer submission; 2) screen 

Alpha from sight of everyone in the court; and 3) leave the case to the jury after the close 

of the Defence’s case. My approach to this appeal is not out of disrespect for Counsel’s 

industry but due rather to my view that the grounds I have selected will prove to be 

dispositive of the appeal; and due also to the proposed disposition of the appeal, I would 

not wish to influence any future adjudication of the issues in the court below. 

 

Ground 1(b) – “The Learned Judge erred in law when granting the Anonymity Order, 

without admitting that it was granted in accordance with section 13 – CEWA [Criminal 

Evidence Witness Anonymity Act], in that the said Learned Judge set out terms in the 

Anonymity Order which were outside the ambit of the provisions of section 11(14) – CEWA 

which, inter alia, prohibits any term of any such Order:- i) requiring the anonymous witness 

to be screened to such an extent that he could not be seen by the judge, other members of the 

Court, or the jury and ii) allowing for the witnesses voice to be modulated to such an extent 

that the witness’ natural voice cannot be heard by the judge , other members of the Court, 

or the jury” 

 

22. The Judge allowed Alpha to give his evidence anonymously and completely concealed 

from the jury as disclosed from her summing up to the jury: 

  

“In rear (sic) circumstances, the court is permitted to received 

evidence from a witness or witnesses whose identity is unknown 

because in the absence of such measure the evidence would not 

be available at all. And that is what happened in the present 

case. You heard several times the anonymous witness saying if 

I tell you really where I was, I’ll he putting myself in the 

spotlight and giving up my identity. So he was permitted to give 

evidence anonymously. Because the situation is so unusual and 

it  imposes undesirable limitations on your consideration of the 

evidence because you are not able to see him. You are not able 

to judge his demeanor, to look at his body language. So because 

it imposes undesirable limitations on your consideration of the 

evidence, it is necessary for me to be specific in my directions 

to you.” [Emphasis added] 
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23. Mr. Smith submitted that the complete screening of Alpha is an affront to sections 

11(4)(a)(i) and 11(4)(a)(ii) of the Act. Section 11 of the Criminal Evidence (Witness 

Anonymity) Act (“the Act”) provides: 

  

“11. Witness anonymity order. 

  

(1) A court may make a witness anonymity order to ensure 

that the identity of the witness is not disclosed in or in 

connection with the criminal proceedings. 

  

(2) The measures that may be required to be taken in 

relation to a witness to which a witness anonymity order 

applies, include measures for securing one or more of the 

following -- 

   

(a) the witness's name and other identifying details may 

be- 

   

  (i) withheld; or 

  

(ii) removed from material disclosed to any party 

to the proceedings; 

 

(b) that the witness may use a pseudonym; 

 

(c) that the witness is not asked questions of any specified 

description that may lead to his identification; 

 

(d) that the witness is screened to any specified extent; or 

 

(e) that the witness's voice is subjected to modulation to 

any specified extent. 

 

(3) Subsection (2) does not affect the generality of subsection 

(1). 

  

 (4) Nothing in this section authorises the court to require - 

   

(a) the witness to be screened to such an extent that the 

witness cannot be seen by- 

 

(i) the magistrate, the judge or other members of 

the court, if any; or 

  

  (ii) the jury, if there is one; 
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(b) the witness's voice to be modulated to such an extent 

that the witness's natural voice cannot be heard by any 

of the persons within paragraphs (a)(i) and (ii). 

  

[5] In this section "specified" refers to such specifications as 

may be  detailed in the witness anonymity order 

concerned.” 

 

24. Subsection 11(4) of the Act restricts the Court from ordering or otherwise requiring “that 

the witness be screened to such an extent that the witness cannot be seen by” the Judge, 

other members of the court or the jury. As this Court, differently constituted, observed in 

Attorney general v Leroy Smith a.k.a. “Shaddy” and Tony Smith a.k.a. “Jamal” 
SCCrApp No. 95 of 2014 at paragraph 37: 

  

“By section 11(4) the court cannot require the witness to be 

screened to such an extent that the witness cannot be seen by the 

magistrate, the judge or other members of the court (if any) or 

the jury if there is one.” 

 

25. It must be remembered that the jury will be required to assess the truthfulness or otherwise 

of a witness from the demeanour of such witness while he testifies. Thus, it is crucial that 

the jury have the opportunity to observe the witness as he gives his evidence. The ability 

to observe witnesses is a critical part of a jury trial although it is not always the case that 

they are afforded that opportunity, for example, where a witness may be unavailable 

through death or illness and the deposition of the witness is tendered in evidence pursuant 

to section 168(1) of the Criminal Procedure Code Act (“CPC”). 

 

26. The ability to conceal the identity of a witness from a defendant has been allowed by 

statute. It is an incursion into the accepted practice of witnesses giving their evidence 

before the judge, jury, Counsel, the defendant and the general public. Thus, any conditions 

put in place by Parliament ostensibly to ensure fairness to the accused while allowing a 

deviation from the accepted procedure should be strictly observed by the Court. Inasmuch 

as a party must be able to ask questions of a witness which go to the witness' credit, it is an 

important part of such questioning to see how the witness reacts to the various questions 

posed, for example, does he flinch or get fidgety when a particular line of questioning is 

pursued.  

 

27. It must be borne in mind that the power to order that a witness testify anonymously goes 

contrary to the normal procedure whereby a witness' identity is known to all of the 

participants in the trial. That enables the opposing side to question the witness on any 

possible animus or interest the witness may have which motivates the evidence given so 

the jury can properly evaluate the quality and reliability of the evidence. 

 

28. The Judge's decision to allow Alpha to testify out of sight of herself and the jury amounted 

to a material irregularity substantially affecting the merits of the case particularly since 

total concealment did not accord with the order that she had made. 
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29. I have considered what the effect of this irregularity should mean to the outcome of this 

appeal, that is, should the conviction be quashed and the sentence set aside and a) a verdict 

of acquittal entered on the record; or b) a retrial ordered; or c) should the appeal be 

dismissed and the Court employ the proviso to section 13 of the Court of Appeal Act.  

 

30. I have concluded that option b) is the appropriate course to be followed in this case because 

the error which occurred was due to the Judge failing to abide by the terms of the Act. In 

such circumstances it is desirable that the guilt or innocence of the appellant be determined 

by a jury of his peers in a trial properly conducted in accordance with the law. 

 

31. Notwithstanding my view that this case should be remitted to the Supreme Court for a re-

trial, I go on to consider the two other issues raised on this appeal, to wit, grounds 2 and 3.  

 

Ground 2 – “The Learned Judge erred in law when she determined not to accede to the ‘No 

Case to Answer Submission’ of the Appellant in his Defence below.” 

32. There is no merit in this submission inasmuch as the Prosecution witnesses’ evidence 

disclosed the elements of the offence charged, e.g., Obayomi was dead, he died on the day 

the harm was inflicted and he had not done anything to provoke the attack on himself. 

Further, two witnesses identified the appellant as the shooter. 

33. In the well-known case of Reg. v. Galbraith [1981] 1 W.L.R. 1039, Lord Lane C.J. 

observed at p. 1042: 

“How then should the judge approach a submission of ‘no 

case’? (1) If there is no evidence that the crime alleged has been 

committed by the defendant, there is no difficulty. 

The judge will of course stop the case. (2)  The difficulty arises 

where there is some evidence but it is of a tenuous character, for 

example because of inherent weakness or vagueness or because 

it is inconsistent with other evidence. (a) Where the judge comes 

to the conclusion that the prosecution evidence, taken at its 

highest, is such that a jury properly directed could not properly 

convict upon it, it is his duty, upon a submission being made, to 

stop the case. (b) Where however the prosecution evidence is 

such that its strength or weakness depends on the view to be 

taken of a witness's reliability, or other matters which are 

generally speaking within the province of the jury and where on 

one possible view of the facts there is evidence upon which a jury 

could properly come to the conclusion that the defendant is 

guilty, then the judge should allow the matter to be tried by the 

jury. It follows that we think the second of the two schools of 

thought is to be preferred.” 
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See also Jamal Glinton v R SCCrim App No. 113 of 2012 and Kemp v Regina No. 201 

of 2012.  

34. The view expressed by King, CJ in Questions of Law Reserved on Acquittal (No. 2 of 

1993) (1993) 61 SASR 1, 5 - which was endorsed by Lord Carswell in DPP v Selena 

Varlack, Privy Council Appeal No. 23 of 2007 when speaking on how a judge was to 

approach a submission of no case was: 

“He is concerned only with whether a reasonable mind could 

reach a conclusion of guilty beyond a reasonable doubt, and 

therefore exclude any competing hypothesis as not reasonably 

open on the evidence. … If the case depends upon circumstantial 

evidence, and that evidence, if accepted, is capable of producing 

in a reasonable mind a conclusion of guilt beyond reasonable 

doubt and thus is capable of causing a reasonable mind to 

exclude any competing hypotheses as unreasonable, there is a 

case to 43 answer. There is no case to answer only if the evidence 

is not capable in law of supporting a conviction. In a 

circumstantial case that implies that even if all the evidence for 

the prosecution were accepted and all inferences most 

favourable to the prosecution which are reasonably open were 

drawn, a reasonable mind could not reach a conclusion of guilt 

beyond reasonable doubt, or to put it another way, could not 

exclude all hypotheses consistent with innocence, as not 

reasonably open on the evidence."  

35. In R v Jabber [2006] EWCA Crim 2694, Moses LJ said, inter alia, at paragraph 21:  

 

“The correct test is the conventional test of what a reasonable 

jury would be entitled to conclude."  

 

36. The approach which a judge should follow when faced with a submission of no case to 

answer may be found in Blackstone's Criminal Practice 2010 at D15.56 where the learned 

authors echoed the guidance provided by Lord Lane in Galbraith: 

“a) If there is no evidence to prove an essential element of the 

offence, a submission must obviously succeed. 

b) If there is some evidence which, taken at face value, 

establishes each essential element the case should normally be 

left to the jury. 
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c) If, however, the evidence is so weak that no reasonable jury 

properly directed could convict on it, a submission should be 

upheld. Weakness may arise from the sheer improbability of 

what the witness is saying, from internal inconsistencies in the 

evidence or from being of a type which the accumulated 

experience of the courts has shown to be of doubtful value. 

d) The question of whether a witness is lying is nearly always 

one for the jury, but there may be exceptional cases (such as 

Shippey [1988] Crim. LR 767) where the inconsistences are so 

great that any reasonable tribunal  would be forced to the 

conclusion that the witness is untruthful, and that it would not 

be proper for the case to proceed on that evidence alone.” 

37. At the close of the Prosecution’s case the court had heard from Alpha who stated that he 

recognised the appellant as the person he saw with a gun standing over the man on the 

ground and who ran past him at a distance of only about one foot away. Additionally, there 

was the evidence of Dean that he had identified the appellant on an identification parade 

as the person who had shot Obayomi. Although Dean tried to explain his reason for 

identifying the appellant on the identification parade, it was for the triers of fact, the jury, 

to decide whether or not they would accept or reject his explanation. 

 

38. Even if the Judge had discounted the evidence of Dean in its entirety, Alpha’s evidence 

standing alone was enough to raise a prima facie case against the appellant. Mr. Smith 

conceded there was sufficient evidence to support the Judge’s rejection of the no case 

submission in my view when he was asked on what basis would a judge remove a case 

from a jury’s consideration where a witness testified that he saw the appellant shoot the 

man on the ground and he responded at pages 42-43 of the rough appeal transcript dated 8 

September 2016: “Right. Based my Lords -- and I accede that based on what we have 

done so far in this court – or looked at so far, there is no other option for the judge.” 

Even without Mr. Smith’s concession, this ground would have failed. 

Ground 3 – “ALTERNATIVELY, in determining that there was a case to answer at the end 

of the Prosecution’s case, the Learned Judge erred in law and in fact by refusing or failing 

to exercise her discretion to remove the matter from the jury after the irrefutable evidence 

of Ms. Evelyn Sawyer, Government Official from The Bahamas Ministry of Education, was 

adduced showing that the Appellant / Defendant did not attend the ‘C. R. Walker Junior and 

High Schools’ where Alpha Witness testified that both he and the Appellant / Defendant 

attended together over a six year period and established a close acquaintance through every 

day interaction during school hours. Ms. Sawyer factually established that the Appellant / 

Defendant actually attended the ‘C. C. Sweeting Junior and Senior High Schools” for the 

period referenced by Alpha Witness’   
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39. I have already determined that the Judge did not err when she declined to accede to the 

appellant’s no case to answer submission at the end of the Prosecution’s case. I hold a 

similar view in relation to this ground for the simple reason that the jury is the trier of facts. 

It is not for the Judge to expropriate this function; a feat she would have achieved had she 

decided to accept the evidence of one set of witnesses over that of another set of witnesses. 

 

40. In Rupert Crossdale v The Queen Privy Council Appeal No. 13 of 1994, a murder appeal 

out of Jamaica, Lord Steyn spoke to the disparate functions of a judge and a jury. At 

paragraph 20 he said: 

“20. A judge and a jury have separate but complementary 

functions in a jury trial. The judge has a supervisory role. Thus 

the judge carries out a filtering process to decide what evidence 

is to be placed before the jury. Pertinent to the present appeal is 

another aspect of the judge's supervisory role: the judge may be 

required to consider whether the prosecution has produced 

sufficient evidence to justify putting the issue to jury. Lord 

Devlin in Trial by Jury, The Hamlyn Lectures, (1956, 

republished in 1988) aptly illustrated the separate roles of the 

judge and jury. He said (at page 64):- 

" ... there is in truth a fundamental difference between 

the question whether there is any evidence and the 

question whether there is enough evidence. I can best 

illustrate the difference by an analogy. Whether a rope 

will bear a certain weight and take a certain strain is a 

question that practical men often have to determine by 

using their judgment based on their experience. But they 

base their judgment on the assumption that the rope is 

what it seems to the eye to be and that it has no concealed 

defects. It is the business of the manufacturer of the rope 

to test it, strand by strand if necessary, before he sends it 

out to see that it has no flaw; that is a job for an expert. 

It is the business of the judge as the expert who has a 

mind trained to make examinations of the sort to test the 

chain of evidence for the weak links before he sends it out 

to the jury; in other words, it is for him to ascertain 

whether it has any reliable strength at all and then for 

the jury to determine how strong it is ... The trained mind 

is the better instrument for detecting flaws in reasoning; 

but if it can be made sure that the jury handles only solid 
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argument and not sham, the pooled experience of twelve 

men is the better instrument for arriving at a just verdict. 

Thus logic and common sense are put together to make 

the verdict."” 

41. The issue raised in R v Cutts [2003] EWCA Crim 28 is markedly similar to the issue in 

the present appeal. The headnote reveals the following:  

“The defendant was charged with the murder of the deceased 

who was a diabetic. It was the prosecution case that the deceased 

had died due to the onset of diabetic ketoacidosis which had 

been brought on by the infliction of head injuries which had 

occurred when the defendant had hit her with a wine bottle two 

days before her death. The critical issue at trial was whether or 

not the physical injuries were the substantial cause of the 

ketoacidosis suffered by the deceased. The prosecution relied on 

the evidence of two pathologists. In re-examination, one of the 

pathologists conceded that he had considered other possible 

explanations for the deceased's death, but that he had found it 

very difficult to believe that someone could go from functioning 

to dead within a period of two days for those reasons. At 

the close of the prosecution case the defence made a submission 

of no case to answer on the ground that the prosecution had 

failed to adduce sufficient evidence of causation. In rejecting 

that submission, the judge stated that there was no supporting 

evidence in support of other causes of death and that 

the jury, properly directed, could properly convict on the 

factual and expert evidence before them. Thereafter 

the defence called evidence from two experts. The defence 

experts were of the opinion that the head injuries could not have 

affected the deceased's ketoacidosis. At the close of the defence 

case, the defence made an unsuccessful application to withdraw 

the case from the jury on the ground that they could not safely 

convict in the light of the defence evidence. That application was 

also refused and the defendant was convicted. He appealed on 

the ground that the conviction was unsafe because the judge had 

erred in refusing to allow the submission of no case to answer 

and in failing to later withdraw the case from the jury.” 

42. The English Appeal Court decided that the judge had been correct to reject the submissions 

of no case; and dismissed the appeal. It was their lordships’ view that although the experts’ 

evidence was conflicting, the jury had sufficient material from which to decide causation. 
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43. Similarly, notwithstanding there is an apparent weakness in the identification evidence of 

Alpha inasmuch as he bases his recognition of the appellant on an association which is 

questionable, the jury may well accept that the individual Alpha purported to identify as 

the shooter was indeed the appellant bearing in mind that Alpha testified that the individual 

came within two feet of him in circumstances where the lighting was good. A person may 

be wrong as to how they recognise someone but they may not be wrong when identifying 

the person. In other words, the identifying witness may have made a correct identification. 

This ground must fail. 

 

Conclusion 

 

44. I am satisfied that the Judge was correct not to have withdrawn the case from the jury at 

the close of the Defence's case on Counsel for the appellant’s submission that the quality 

of the identifying evidence was tenuous. While Alpha's purported identification of the 

appellant may have its weaknesses, the task of evaluating the reliability of all of the 

evidence adduced in the trial, falls to the triers of fact, namely, the jury.  

 

45. Ultimately, I allow the appeal on the ground that the Judge erred in law when she allowed 

Alpha to testify while completely screened from herself and the jury. Thus, I quash the 

conviction for murder and set the sentence aside. The matter is remitted to the Supreme 

Court to be re-tried as speedily as practicable. 

 

 

 

_____________________________________ 

The Hounourable Mr. Justice Isaacs, JA 

 

 

46. I agree. 

 

 

_____________________________________ 

The Hounourable Dame Anita Allen, P 

 

 

 

47. I also agree.  

 

 

_____________________________________ 

The Hounourable Mr. Justice Jones, JA 




