
COMMONWEALTH OF THE BAHAMAS 
IN THE COURT OF APPEAL 
SCCrApp. No. 232 of 2012 

 
B E T W E E N  
 

JONATHAN ARMBRISTER 
        Appellant 

 
AND 

 
REGINA 

        Respondent 
 
 
 
BEFORE:  The Honourable Dame Anita Allen, P 
   The Honourable Mr. Justice Isaacs, JA 
   The Honourable Ms. Justice Crane-Scott, JA 
 
APPEARANCES: Mr. Jerone Roberts, Counsel for the Appellant 
   

Mr. Terry Archer, with Mr. David Cash, Counsel for the 
Respondent 

 
DATES: 5 May 2013; 6 February 2014; 7 April 2014; 26 June 2014; 

24 October 2014; 1 December 2014; 16 March 2015; 23 
June 2015; 23 September 2015; 26 October 2015; 7 
December 2015; 4 February 2016; 19 April 2016; 22 June 
2016; 5 September 2016; 20 October 2016: 7 December 
2016; 8 August 2017; 31 August 2017 

 
*************************************** 

 
Criminal Appeal – Conspiracy – Armed Robbery – Voluntary Bill of Indictment – 
Amendment – Bad Character Evidence – Co-Accused – Out of Court Statement – 
Proper Direction – Criminal Procedure Code, Ch. 91 
 
On 22 May 2011 John Bull’s flagship store on Bay Street was the subject of a 
brazen daylight robbery. The perpetrators smashed the store’s showcase with a 
hammer and stole a number of Rolex watches.  
 
Following a police investigation, the appellant and two others were arrested in 
connection with the robbery. The appellant was charged with conspiracy to commit 
armed robbery, armed robbery, receiving and causing damage. He was found not 
guilty for the offences of armed robbery and causing damage, there was a hung 
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jury in relation to the offence of receiving, and he was found guilty and therefore 
convicted for the offence of conspiracy to commit armed robbery. It is against that 
conviction that the present appeal was launched.  
 
Held: appeal allowed, conviction and sentence quashed. 
 
per Allen, P: Section 150 of the Criminal Procedure Code (CPC) governs, inter 

alia, the amendment of an information. Authorities demonstrate that where an 

order for amendment was not made, the error was fundamental as the amendment 

of an indictment is a serious matter and not a mere matter of formality. However, 

in the present case an order for amendment of the indictment was made but the 

indictment was not thereafter endorsed. Bearing in mind that the judge exercised 

her judicial function of considering the application to amend, it cannot be said that 

the failure to undergo the administrative function of endorsement proved fatal to 

the trial.  I do not believe that Parliament intended that an accused should have 

his otherwise valid indictment invalidated because an amendment to the indictment 

was not endorsed. 

 
R v Clarke and Another [2008] 2 All ER 665 distinguished  
R v Leeks [2009] EWCA Crim 1612 applied 
R v Morais [1983] 3 All ER 161 distinguished 
R v Newland [1988] QB 402 mentioned  
 
 
per Isaacs, JA: Two factors must be present before the out of court statement of 
one co-accused can be regarded as evidence against another: 1) evidence proving 
the existence of the conspiracy must be first adduced; and 2) the statement must 
have been made in furtherance of the common design. The second factor identified 
above is absent in the present appeal. Collins’ alleged confession does not fall 
within the category of a statement made in pursuance or furtherance of the 
conspiracy. At the time of its making, the conspiracy had already concluded.  
 
The decision to discharge a jury or to continue with the trial lies in the discretion of 
a trial judge and must depend on the nature and extent of the disclosure. It is not 
unusual in the course of a trial that some material prejudicial to an accused is 
disclosed improperly or inadvertently. Not every revelation will warrant the drastic 
medicine of discontinuance of the trial. 
 
It is unfortunate that the cousin’s words, “Jonathan you on your own. You get 
yourself in problems again…” were heard by the jury, particularly in circumstances 
where they may have been uttered by Superintendent Fernander purposely, in 
view of the scrupulous care taken during the voir dire to avoid them being 
mentioned. His decision to reveal the cousin’s utterance may be viewed as 
deliberate in the circumstances. In the face of this it was incumbent on the learned 
trial judge to discharge the jury. Failure to do so was a material error.  
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Section 150(2) mandates that "a note of the order for amendment shall be 
endorsed on the information". Once that is done, the endorsed information is 
treated for the purposes of all proceedings in connection therewith as having been 
filed in the amended form. The Judge in the present case acceded to the 
application to amend the information hence the offences subsequently pleaded to 
by the appellant and his co-accused and which were deliberated on by the jury 
flowed from the order of the Judge. There was a valid information in existence and 
it was not rendered invalid by the lack of an endorsement of the amendment order. 
The fact of itself that there was no endorsement on the indictment is not, in our 
view, in any way fatal to what subsequently occurred. If the proposition contended 
for by the appellant was to be accepted it would elevate form over substance in 
circumstances where there has been no prejudice suffered by the appellant and, 
but for the lack of a minor administrative act, the trial of the appellant was 
conducted altogether fairly. It could not have been Parliament’s intention that 
where a judge has given anxious consideration to an application to amend an 
information and acceded to the application, the failure to record his authorisation, 
a minor procedural error, would vitiate an otherwise properly conducted trial.  
 
 
Cannonier v Director of Public Prosecutions [2012] 5 LRC 381considered 
Dwayne Lester Henderson, et al v Commissioner of Police MCCrApp & CAIS No. 
172 of 2013 mentioned 

R v Clarke and another [2008] 2 All ER 665 considered 

R v Featherstone [1942] 2 All ER 672 mentioned 
R v Firth [1938] 3 All ER 783 considered 

R v Gray [1995] 2 Cr App Rep 100 mentioned 

R v Leeks [2009] EWCA Crim 1612 applied 
R v Morais [1988] 3 All ER 161 considered 
 

 

 
 

REASONS FOR DECISION 
 
 

 

Judgment delivered by the Honourable Dame Anita Allen, P: 

1. I have read in draft the judgement of my brother Isaacs, JA and I agree with 

his disposition of the appeal and reasons, therefor. However, I wish to add 

a few words of my own with respect to the appellant’s complaint about the 

amendment of the voluntary bill of indictment (VBI).  

 

2. The facts which gave rise to the amendment are as follows. On 9 May 2012 

the appellant and two co-accused were arraigned on indictment 180/8/2011 
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(the original indictment); that indictment contained multiple offences arising 

from the brazen daylight robbery of John Bull on 22 May 2011.  

 

3. The original indictment contained five counts; the first was conspiracy to 

commit armed robbery, the particulars being that the appellant and his co-

accused (DC and JC), being concerned together, conspired to commit 

armed robbery.  

 

4. The second count was for the armed robbery, the particulars being that the 

appellant and his co-accused, being concerned together, whilst armed with 

an offensive instrument, to wit, a firearm, did rob Dorothy Marshall of 12 

Rolex watches valued at $385,680, the property of John Bull.  

 

5. Count three did not concern the appellant but count four of the indictment 

charged the appellant with the offence of receiving.  

 

6. The fifth and final count of the indictment charged the three accused men, 

being concerned together, with the offence of damage, the particulars being 

that they unlawfully caused damage to five Rolex watches and one glass 

showcase.  

 

7. On 23 August 2012 the Crown indicated to the Court that they would not be 

offering any further evidence against JC, thereafter the judge directed the 

jury to return verdicts of not guilty against him and he was discharged. The 

trial continued against the appellant and his co-accused DC.  

 

8. On 2 October 2012 after the final Crown witness had given evidence, but 

before the Crown closed its case an application was made to amend the 

particulars, not the statements of offence, of counts 1, 3 and 5 of the original 

indictment.  

 

9. In principle, the amendments were to remove any reference to JC. As such, 

the particulars of count one, if amended, would read that the appellant and 

DC, being concerned together and with another, did conspire to commit 

armed robbery.  

 

10. The proposed amendment to count two was two-fold; firstly, to remove the 

reference to JC and secondly, to remove the name Dorothy Marshall and 

substitute John Bull; so that the particulars, if amended, would read that the 

appellant and DC, being concerned together and with another, did rob John 

Bull of 12 Rolex watches valued at $385,680, the property of John Bull.  
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11. The particulars of count five if amended, would be amended in the same 

manner as the amendments made to count one so that they read that the 

appellant and DC, being concerned together and with another, did 

unlawfully cause damage to five Rolex watches and one glass showcase. 

 

12. Notwithstanding that the application for amendment was objected to, the 

judge, having considered the application, allowed the amendments and the 

appellant and his co-accused were re-arraigned on that indictment (the 

amended indictment). The amended indictment was filed and became 

indictment number 180B/8/2011.  

 

13. Following the application for amendment the Crown closed its case. 

Subsequent thereto, the jury found the appellant guilty on count one, 

however, there was a hung jury on count four. He was, therefore, convicted 

and sentenced for the offence of conspiracy to commit armed robbery and 

a retrial was ordered for the offence of receiving. He was found not guilty 

on counts two and five. 

 

14. On appeal, Counsel for the appellant submitted, inter alia, that: 

“In light of section 150(2) of the Criminal Procedure 

Code (CPC) [Tab34], it is submitted that there was 

no valid VBI before the jury, and in the 

circumstances the trial was a nullity.” 

15. He relied, by analogy, on the cases of R v Morais [1983] 3 All ER 161, R v 

Clarke and Another [2008] 2 All ER 665 and R v Newland [1988] QB 402. 

 

16. Section 150 of the Criminal Procedure Code (CPC) governs, inter alia, the 

amendment of an information and, so far as relevant, provides as follows: 

 

“(2) When an information is amended under the 

provisions of this section, a note of the order for 

amendment shall be endorsed on the information 

and thereafter the information shall be treated for 

the purposes of all proceedings in connection 

therewith as having been filed in the amended 

form.” 

 

17. Counsel’s submission is that, there being no endorsement on the amended 

indictment, there was no valid VBI before the jury and the trial, and no doubt 

the convictions arising therefrom, were a nullity.  
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18. Recently, in the case of Clarke a similar, but distinguishable, issue arose. 

The facts are that:  

“… when the trial of the Appellants began in April 

1997, although leave to prefer voluntary bills had 

previously been given on two occasions, there was 

no signed indictment before the Crown Court. The 

evidence at the trial ended on Friday 18 April. On 

Monday 21 April 1997 the Appellants were 

arraigned on an additional (but alternative) count 

of inflicting grievous bodily harm contrary to s 20 

of the 1861 Act. The existing form of indictment 

was then amended by leave of the trial judge, a 

copy of the form as amended was signed by the 

proper officer of the court and the amended form 

was treated as the indictment upon which the jury 

convicted (although not on the added count).” 

19. The Court found that the applicable law was the Administration of Justice 

(Miscellaneous Provisions) Act, 1933. Specifically, section 2 which reads as 

follows: 

 

“(1) Subject to the provisions of this section, a bill 

of indictment charging any person with an 

indictable offence may be preferred by any person 

before a court in which the person charged may 

lawfully be indicted for that offence, and where a 

bill of indictment has been so preferred the proper 

officer of the court shall, if he is satisfied that the 

requirements of the next following subsection 

have been complied with, sign the bill, and it shall 

thereupon become an indictment and be 

proceeded with accordingly: 

 

Provided that if the judge or chairman of the court 

is satisfied that the said requirements have been 

complied with, he may, on the application of the 

prosecutor or of his own motion, direct the proper 

officer to sign the bill and the bill shall be signed 

accordingly.” [Emphasis added] 

 

20. In the circumstances, the House of Lords had to consider: 

 



7 

 

“…whether in the absence of a signed indictment 

at the outset of and during most of the trial had the 

legal effect of invalidating the proceedings? And, if 

so, whether such invalidity was cured by the late 

signature of the proper officer?” 

 

21. Lord Bingham of Cornhill, delivering the judgment of the Court, at paragraph 

17, said the following, which the appellant relies on to support his claim that 

there was no valid VBI before the jury due to the lack of endorsement: 

“…Technicality is always distasteful when it 

appears to contradict the merits of a case. But the 

duty of the court is to apply the law, which is 

sometimes technical, and it may be thought that if 

the state exercises its coercive power to put a 

citizen on trial for serious crime a certain degree of 

formality is not out of place…” 

22. Lord Bingham went on, at paragraphs 18 and 19, to consider: 

“What did Parliament intend the consequence to 

be, when it enacted ss 1 and 2 of the 1933 Act, if a 

bill of indictment was preferred but not signed by 

the proper officer…Parliament intended that the bill 

should not become an indictment unless and until 

it was duly signed by the proper officer…It is 

necessary to ask a second question. What did 

Parliament intend the consequence to be if there 

were a bill of indictment but no indictment? The 

answer, based on the language of the legislation 

and reflected in 70 years of consistent judicial 

interpretation, is again inescapable: Parliament 

intended that there could be no valid trial on 

indictment if there was no indictment…” 

23. Lord Rodger of Earlsferry, in his concurring judgment, paragraph 26, noted: 

“The whole scheme of the legislation shows that 

without an indictment there cannot be a valid trial 

and, on the express language of s 2(1) of the 

Administration of Justice (Miscellaneous 

Provisions) Act 1933, the only step which changes 

a bill of indictment into an indictment is the signing 

of the bill by the proper officer of the court. That 

step is accordingly indispensable.” 
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24. Clarke is, therefore similar to the present case in the sense that a provision 

of the legislation governing indictments was not followed. However, it is 

distinguishable on the basis that in Clarke the trial must have been a nullity 

as there was no indictment before the court, only a bill of indictment, upon 

which the accused persons could not be tried. Whereas in the present case 

there was an indictment before the court, it was simply not endorsed.  

 

25. Morais was another case relied on by the appellant and similar to Clarke, 

the bill of indictment had not been signed. There, Lord Lane CJ, at page 

165 held: 

 

“…We have come to the conclusion therefore that 

it is not merely a comparatively meaningless 

formality that the proper officer’s signature should 

be appended, but it is, as the words of the 1933 Act 

itself prima facie indicate, a necessary condition 

precedent to the existence of a proper indictment 

at all that the bill should be signed and only then 

and thereupon does it become an indictment. 

Therefore in the present case there was no valid 

indictment, there was no valid verdict and no valid 

sentence.” 

 

26. R v Leeks [2009] EWCA Crim 1612 concerned an appellant charged on an 

indictment containing one count of causing death by careless driving and 

refusing to provide a specimen of breath. Thereafter the Crown became 

concerned whether they would be able to prove the offence as laid in the 

indictment. The matter was listed for mention and trial on various dates but 

did not come off for differing reasons; most times different counsel appeared 

on the Crown’s behalf. Discussion was had by the parties involved with 

respect to amending the indictment but a formal application was never 

made for amendment. On 4 November 2008 on the day fixed for trial, an 

indictment containing two counts was circulated. The first count was the 

same as on the original indictment; the second was causing death by 

careless driving when unfit through drink but was not signed or endorsed. 

Mr. Leeks pleaded guilty to the second count, was convicted and sentenced 

but did not appeal. 

 

27. Subsequent thereto the judge that presided over the trial wrote to the parties 

involved and the Registrar of the court indicating that no formal application 

was ever made to add the second count to the indictment. 
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28. Counsel for Leeks submitted, therefore, that: 

 

“…what took place in this case became simply a 

nullity. His client was arraigned and pleaded guilty 

to an imaginary indictment, with a supposed count 

upon it which in reality never lawfully existed 

because no court had ever made an order for the 

amendment.” 

 

29. Counsel for the prosecution submitted that: 

 

“…there is a spectrum of errors and irregularities 

that may occur in relation to indictments and the 

contents of indictments. They range from the 

fundamental, such as an indictment not being 

signed at all, which renders the proceedings a 

nullity, to minor procedural errors which may 

readily be corrected…” 

 

30. The court went on to hold the following: 

“…Endorsement is a purely administrative act 

which is required to be done by staff of the court, 

pursuant, and indeed in obedience, to an order by 

the court made pursuant to sub-s (1). There is no 

element of discretion and it seems entirely 

appropriate and correct that a mere administrative 

failure to carry out that mechanical step should not 

tender the amendment and subsequent 

proceedings on it a nullity. So, in the present case, 

the fact of itself that there was no endorsement on 

the indictment is not, in our view, in any way fatal 

to what subsequently occurred.” 

31. Nevertheless, the court went on to find that that where an order for 

amendment was not made, the error was fundamental as the “Amendment 

of an indictment is a serious matter and not a mere matter of 

formality”. The court therefore found that Leeks’ guilty plea, conviction and 

sentence were all founded upon a nullity. Notably, the court found that the 

first / unamended indictment was valid and the prosecution could proceed 

on that indictment, should they so choose.  
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32. In my view, the outcome of Leeks’ case ought to be different from the 

present case because in Leeks an application for amendment was not 

made and therefore a judge did not judicially consider the application for 

amendment, whereas in the present case the application for amendment 

was judicially considered but the administrative act of noting the 

amendment on the indictment was not conducted.  

 

33. A fundamental distinction between Clarke and Morais and the present case 

is that in the former cases there was never a valid indictment before the 

court whereas in the latter instance the original indictment was a valid and 

true indictment whereupon the appellant could lawfully have been tried and 

convicted. Further, relying on Leeks, I find endorsement of an indictment to 

be a mechanical step and its non-occurrence to be incapable of rendering 

the amendment and subsequent proceedings on it a nullity.  

 

34. In any event, Clarke is authority for the proposition that when assessing 

non-compliance with the statute the matter does not end there. Thereafter, 

the question to be asked is what did Parliament intend to be the 

consequence for non-compliance? 

 

35. In my opinion, given the facts of this case, where the amendments affected 

only the particulars, and given that the particulars were amended as 

outlined above at paragraphs 9-11 herein and, based on the 

aforementioned authorities and reasoning I agree with Isaacs, JA that the 

lack of endorsement on the indictment was not fatal to the trial. I do not 

believe that Parliament intended that an accused should have his otherwise 

valid indictment invalidated because an amendment to the indictment was 

not endorsed. 

 

 

     _____________________________________ 
     The Honourable Dame Anita Allen, P 
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Judgment delivered by The Honourable Mr. Justice Isaacs, JA: 

36. On 7 December 2016, we heard the last of Counsel’s submissions and 

reserved our decision. We render it now. For the reasons which appear 

below, we allow the appeal and quash the conviction and sentence of the 

appellant. 

 

37. On 22 May 2011 at about 10 o’clock in the morning, armed thieves carried 

out a brazen attack on John Bull store in downtown Nassau. They smashed 

a showcase with a hammer and stole a number of Rolex watches, terrifying 

customers and employees of the establishment in the process, before 

making their getaway. The hammer was left behind at the scene. 

 

38. The Police investigated the incident and eventually arrested the appellant, 

David Collins (Collins) and Jasper Curry as the persons responsible for the 

robbery. The men were arraigned before a Stipendiary and Circuit 

Magistrate on charges stemming from the incident. In the exercise of his 

authority pursuant to section 258 of the Criminal Procedure Code (the 

CPC), the Attorney General preferred a Voluntary Bill of Indictment (VBI) 

against the men on charges of Armed Robbery, Conspiracy to Commit 

Armed Robbery, Damage and Receiving. Thereafter they were arraigned in 

the Supreme Court on Information No. 180/8/2011. 

 

39. Their trial commenced before Charles, J in 2012 and lasted some six 

months. During the trial a voir dire was held to determine whether or not 

statements allegedly made by the appellant and his co-accused were 

obtained voluntarily. This exercise took around six weeks to complete. At 

its conclusion Jasper Curry’s statement was excluded by the Judge. Some 

weeks later Curry was acquitted of all charges by the jury on the direction 

of the Judge as the Crown came to accept there was no other evidence 

emanating from their case incriminating him in the offences. 

 

40. Also during the trial, an application was made by the Crown to amend the 

Information to reflect that Curry was no longer a defendant; and to correct 

the name of the virtual complainant from Marshall to John Bull. This was 

done just before the Crown sought to close their case. Despite objections 

by Defence Counsel to the proposed amendment, the Judge granted the 

request. The Crown then filed a new Information bearing the designation, 

“180B/8/2011”. The trial continued against the appellant and Collins on the 

basis of this new Information and the jury rendered its verdicts based on the 

charges contained therein. 



12 

 

41. At the close of the Crown’s case, the accused men made no case to answer 

submissions. The Judge dismissed the applications. It was at this juncture 

that the Judge enquired of the Crown whether they would make an election 

to proceed with the conspiracy count in addition to the Armed Robbery and 

other counts. The Crown did not make an election; and the Judge did not 

require them to do so. Both men then led their defences. 

 

42. At the close of the case and following the Judge’s summing up of the case 

to the jury, the jury retired to deliberate. On 31 October 2012, the jury 

returned a verdict of not guilty of Armed Robbery and Receiving against the 

appellant but guilty of Conspiracy to Commit Armed Robbery. Collins was 

convicted of Conspiracy to Commit Armed Robbery and Receiving.  

 

43. On 7 November 2012, the appellant was sentenced to twenty-five years’ 

imprisonment for his part in the armed robbery conspiracy. On 20 November 

2012, he filed an appeal against his conviction and sentence in this Court. 

 

44. The Appellant appeals against his conviction and sentence on the following 

grounds: 

“CONVICTION 

1. that evidence was wrongly rejected or inadmissible 

evidence was wrongly admitted; 

2. that the verdict was unreasonable or could not be 

supported having regard to the evidence; 

3. that under all the circumstances of the case, the verdict 

is unsafe or unsatisfactory; 

4. that the conviction was erroneous in point of law; 

5.that some specific illegality or irregularity, other than 

hereinbefore mentioned, substantially affecting the 

merits of the case was committed in the course of the 

trial. 

SENTENCE 

1. that the sentence passed was based on a wrong 

principle of law; and/or 

2. that the sentence passed was unduly severe.” 
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45. Under each point referred to above the appellant raised a number of 

complaints; two of these complaints we consider dispositive of the appeal 

and characterize them as follows: out of Court Statement and prejudicial 

evidence, a third complaint, categorized as the VBI amendment, was given 

anxious consideration.  

Out of Court Statement 

46. The appellant asserts that during the summing-up the learned trial judge 

directed the jury that in relation to the appellant’s conspiracy count, the 

confession statement of the appellant’s co-accused was admissible against 

the appellant.  Although we are unable to say whether the jury acted on this 

direction or not, we are satisfied its mention renders this conviction unsafe. 

 

47. At page 7707 of the transcript, lines 2 to 7, the Judge said: 

“… and you believe Mr. Collins' evidence, then it appears 

that Mr. Armbrister was the mastermind in this armed 

robbery. And that he and another joined in later. But I 

have to tell you how to treat the alleged confession of Mr. 

Collins as it relates to Mr. Armbrister.” 

She continued: 

“In the present case the evidence adduced by the 

prosecution to support the conspiracy charge against 

both defendants is one, the confession which Mr. Collins 

allegedly gave to the police. And, two, the circumstantial 

evidence which I have already alluded to. In the record of 

interview which is Exhibit ACC-14, Mr. Collins implicates 

himself, Jasper Curry and Mr. Armbrister. He admitted 

that Mr. Armbrister set up the armed robbery. Again I told 

you that Mr. Collins, through his lawyer, made the 

allegation that he was badly beaten by the police. I told 

you that if you find that he was oppressed by the police, 

then you can put aside and place no reliance upon the 

confession of Mr. Collins. 

You heard Ms. Gardiner this morning say what better 

evidence can you get from a man than his own words of 

what Mr. Collins said to the police in the record of 

interview. And this is what Mr. Collins said at answer 

eight in his record of interview and I quote.  "JJ set it up. 

He tell me and Jasper about it about a week ahead. 

Because he was working close by to a site downtown, by 
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the same side as John Bull. He tell me he ready for it next 

week, the same time. That was the Sunday before then we 

exchanged phone numbers". 

The Judge then went through Collins’ statement and outlined the build up 

to the armed robbery and its aftermath. Collins accredits the appellant with 

a leading role in the enterprise. 

48. The Judge continued and directed the jury on how they were to view Collins’ 

statement in relation to the appellant:  

“So, Mr. Foreman and members of the jury, if you believe 

that Mr. Collins gave this record of interview voluntarily, 

without oppression, as the prosecution invites you to 

find, and you believe that what he said in the confession 

is true, then certainly Mr. Collins is implicating himself. 

And, essentially as I said to you, implicating Mr. 

Armbrister and another as well. And there is a rule of law, 

that I need to guide you with. The rule says that an out of 

court statement by one defendant, out of court meaning 

it was not made in court. It was made in an interview to 

the police or a confession to the police, is not evidence 

against any other defendant. So the confession  which 

Mr. Collins made to the police, in Mr. Armbrister's 

absence, is not and could not be evidence against Mr. 

Armbrister. It is, however, evidence against Mr. Collins. 

And there is a reason for that. The reason why it is not 

evidence against another defendant, is simple. Take for 

example in this case, Mr. Armbrister was not present 

when Mr. Collins made the statement. And had no 

opportunity to contradict it. It is like somebody going to 

the police and saying I was involved in a robbery. And say 

you also were involved but you were not given an 

opportunity, you were not there. So, the law says you 

could use it against that person who makes it, but not 

against the other person who was not there, who was not 

given an opportunity to contradict it.”  

49. This direction is unobjectionable. Had the Judge stopped at that point no 

complaint could have been made about her directions to the jury on this 

ground. Unfortunately, she went on to say: 

“However, this normal rule that I refer to is subject to an 

exception. And this exception is in the case of 
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conspiracy. Because I just told you conspiracy involves 

two or more persons. 

The law as it relates to conspiracy and where the 

prosecution case is based on common design, as in this 

case, is that evidence which implicates one of the 

defendants, can be used against the other, but there must 

be some other independent evidence coming from other 

witnesses.   

So, if the prosecution wishes to use the confession of Mr. 

Collins, against Mr. Armbrister, they'll have to show you 

or prove to you, that there is some other independent 

evidence, apart from Mr. Collins' confession.” [Emphasis 

added] 

50. In Dwayne Lester Henderson, et al v Commissioner of Police MCCrApp 

& CAIS No. 172 of 2013, MCCrApp & CAIS No. 173 of 2013 and MCCrApp 

& GAlS No. 174 of 2013, the Court, differently constituted, said: 

 

“41. It is trite law that out of court admissions by a co-

accused is only evidence against the maker; and cannot 

be used against his co-accused at trial. During the trial 

both Minnis and Colebrooke gave evidence and each 

denied having made the admissions attributed to them by 

Sergeant Demeritte. The inference of guilty knowledge 

and participation by Henderson does not appear to me to 

be a permissible logical inference from the evidence 

admissible against him, excluding obviously the 

statements of Minnis and Colebrooke which was 

evidence against only themselves. Thus, I am 

constrained to conclude that the magistrate fell into error 

when she convicted Henderson of the conspiracy 

counts.” 

 

51. Archbold Criminal Practice and Pleading, 40th ed at paragraph 1399 (vi) 

states, inter alia: 

“Acts and statements in furtherance of joint enterprise. 

The acts and declarations of any conspirator in 

furtherance of the common design are admissible in 

evidence against any other conspirator and this principle 

applies when the charge is one of a crime committed in 

pursuance of a conspiracy, whether the indictment 
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contains a count for conspiracy or not. ...The following 

statement of the principles appears in Phillips’ Treatise 

on Evidence (1820) 4th ed., pp. 96-100: “It is an 

established rule that where several persons are proved to 

have combined together for the same illegal purpose, any 

act done by one of the party, in pursuance of the original 

concerted plan and with reference to the common object, 

is in the contemplation of law … the act of the whole 

party; and therefore the proof of such act will be evidence 

against any of the others who were engaged in the same 

general conspiracy, without regard to the question 

whether the prisoner is proved  to have been concerned 

in  that particular transaction. … The same rule, subject 

to the same limitations must apply to the declarations of 

conspirators. … Any declarations made by one of the 

party, in pursuance of the common object of the 

conspiracy, are evidence against the rest of the party, 

who are as much responsible for all that has been said or 

done by their associates in carrying into effect the 

concerted plan, as if it had been pronounced by their own 

voice or executed by their own hand. … What one of the 

party may have said, not in furtherance of the plot, but as 

a mere relation of some past transaction or as to the 

share which some of the others have had in the execution 

of the common design, cannot it is conceived, be 

admitted in evidence to affect other persons. …” 

52. In Cannonier v Director of Public Prosecutions [2012] 5 LRC 381 

Mitchell, JA (A’g) speaking on behalf of the Eastern Caribbean Court of 

Appeal, addressed the issue of the admissibility of the acts and declarations 

of co-conspirators. Beginning at paragraph 105, he wrote: 

“[105] The second ground of appeal applied to all four 

appellants, but more particularly to Isaac, Cannonier and 

Williams. It is that the learned judge failed to direct the 

jury properly or adequately in relation to the acts and 

declarations of those of the appellants which were relied 

upon as evidence as against other of the appellants, and 

wrongly directed the jury as to the admissibility of such 

declarations as against those other appellants. 

[106] The principles relating to the admissibility of the 

acts and declarations of co-conspirators against another 
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party are as follows (see Archbold (2009) para 33–65 et 

seq): 

(1) Ordinarily, acts done or words uttered by 

an offender will not be evidence against a 

co-accused absent at the time the acts or 

declarations were made. However, the acts 

and declarations of any conspirator made in 

furtherance of the common design may (if 

the relevant conditions are satisfied) be 

admitted as part of the evidence against any 

other conspirator. Such acts and 

declarations may provide evidence not only 

of the existence, nature and extent of the 

conspiracy, but also of the participation in it 

of persons absent when those acts or 

declarations were made.  

… 

(3) The act or declaration relied upon must 

also have been made in furtherance of the 

common design. Thus, matters recorded by 

one conspirator for his convenience, mere 

narratives, descriptions of past events or 

records made after the conclusion of the 

conspiracy are not acts in furtherance of the 

common design, and are thus not 

admissible against anyone other than the 

maker: R v Blake (1844) 6 QB 126. Usually 

the question of admissibility will relate to 

directions, instructions or arrangements or 

to utterances accompanying acts: Tripodi v 

R (1961) 104 CLR 1 at 7, approved by 

Glidewell LJ in R v Gray [1995] 2 Cr App Rep 

100; see also R v Jones [1997] 2 Cr App Rep 

119 at 127–128. 

(4) It is a matter for the trial judge whether 

any act or declaration is admissible to prove 

the participation of another. The judge must 

be satisfied that the act or declaration (i) was 

made by a conspirator, (ii) that it was 

reasonably open to the interpretation that it 

was made in furtherance of the alleged 
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agreement and (iii) that there is some further 

evidence beyond the document or utterance 

itself to prove that the other was a party to 

the agreement: R v Devonport, R v Pirano, R 

v White [1996] 1 Cr App Rep 

221, Jones [1997] 2 Cr App Rep 119 and R v 

Platten [2006] EWCACrim 140. 

(5) Even if no submissions are made that 

evidence was inadmissible, the judge still 

has a duty not to allow evidence that is 

inadmissible to go before the jury: R v 

Platten [2006] EWCACrim 140 at [23]. 

(6) The judge's directions must be tailored to 

the facts of the individual case. However, to 

avoid the danger of a jury rejecting the 

independent evidence of participation and 

relying solely upon the acts and declarations 

of others outside the presence of the 

accused, a judge should remind the jury: (i) 

of any shortcomings in the evidence of the 

acts and declarations of the others 

including, if it is the fact, the absence of any 

opportunity to cross-examine the actor or 

maker of the statement in question; (ii) if it 

be the case, the absence of corroborative 

evidence; and, where appropriate, (iii) not to 

conclude that an accused is guilty merely 

upon the say so of another: Jones [1997] 2 

Cr App Rep 119 at 132–134 

[107] The prosecution in this case placed reliance on 

declarations made by certain of the defendants as 

evidence against other defendants. For example, Donell 

Stevens testified that Gardiner had told him that he and 

Isaac had waited in the bush for Gilbert to arrive. Williams 

had acted as look out. When Gilbert arrived, Isaac had 

shot him repeatedly. They then ran away from the scene. 

About a month later he had another conversation with 

Gardiner who told him that the reason they had shot 

Gilbert was to free Cannonier. Sometime later he spoke 

to Williams about the shooting. Williams told him that 

Gilbert was supposed to have passed on the gun used to 
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kill PC Nisbett to Gardiner and Williams. Gardiner warned 

him that if he said anything they would kill him. Gardiner 

had explained to him that he had stayed away from work 

on the day in question by calling in sick. On this evidence, 

the trial judge directed the jury: 'So notwithstanding once 

you find that there was a joint enterprise that evidence 

can be used against all of them.” 

53. At para. 121 of Cannonier, Mitchell, JA (Actg) concluded: 

“However, in my view Mr Knowles' submission 

concerning the incorrectness of the judge's directions to 

the jury on acts and declarations is valid. The only 

question is whether the proviso should be applied. In this 

case, applying the Tido principles, I have no doubt that 

the evidence against the appellants was sufficiently 

overwhelming and that the jury would have convicted 

them if they had been properly directed as to the 

inapplicability of the statements made by one accused as 

evidence against another accused.” 

Ultimately, Mitchell, JA (Actg) dismissed this ground of appeal because he 

found there was ample evidence upon which the jury could otherwise have 

convicted the appellants. See also R v Gray [1995] 2 Cr App Rep 100. 

54. Two factors must be present before the out of court statement of one co-

accused can be regarded as evidence against another: 1) evidence proving 

the existence of the conspiracy must be first adduced; and 2) the statement 

must have been made in furtherance of the common design.  The second 

factor identified above is absent in the present appeal. Collins’ alleged 

confession does not fall within the category of a statement made in 

pursuance or furtherance of the conspiracy. At the time of its making, the 

conspiracy had already concluded. In the premises, we find favour with this 

ground.  

Prejudicial Evidence 

55. There is some merit in the submission that evidence of the appellant’s bad 

character blurted out by a police witness, Superintendent Fernander, ought 

to have led the Judge to discharge the jury. The decision to discharge a jury 

or to continue with the trial lies in the discretion of a trial judge and must 

depend on the nature and extent of the disclosure. It is not unusual in the 

course of a trial that some material prejudicial to an accused is disclosed 

improperly or inadvertently. Not every revelation will warrant the drastic 
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medicine of discontinuance of the trial. The Officer’s evidence was that 

while leaving the Tyler Street residence where Rolex watches said to have 

been stolen in the robbery were found, the appellant’s cousin shouted, “ 

“Jonathan, you on your own. You get yourself in problems again.” 

 

56. In R v Firth [1938] 3 All ER 783, an accused was on trial for breaking and 

entering a dwelling-house and stealing jewelry valued at £200. A police 

officer, in cross-examination by counsel for the accused, gave certain 

evidence highly prejudicial to the accused relating to another case and to 

other police inquiries. The assistant recorder directed the jury that they 

should not consider this evidence, but refused to discharge them and begin 

the trial again before another jury. The accused was convicted. He appealed 

on, inter alia, the ground that the judge ought to have stopped the trial and 

order that he be re-tried before another jury. 

 

57. In delivering the judgment of the Court of Criminal Appeal, Lord Hewart, 

LCJ stated at page 386: 

“The matter was put with sufficient clearness in the 

judgment of this court in 1935 in R v Peckham, where the 

judgment used these words at p 275: 

 'It may be that in particular cases and on 

 particular facts it is not necessary for a reference 

 to be made in the summing up to a prejudicial 

 statement of this kind inadvertently made by a 

 witness. [Every case must be looked at in relation 

 to its own facts.] But there is a great difference 

 between those cases and the present case in that 

 here there was an application by counsel for the 

 prisoner that the trial should be started afresh. It 

 was in those circumstances that the deputy 

 chairman refrained even from alluding to the topic 

 when he came to sum up. [In the present case the 

 assistant recorder did refer to the matter in his 

 summing up.] In the opinion of this court, where 

 a statement with regard to a prisoner's previous 

 record is inadvertently made from the witness box 

 to his prejudice, and his counsel applies for the 

 trial to be begun again before another jury, the 

 court ought to begin the trial again.' 



21 

 

Those words are, I think, sufficiently free from ambiguity. 

There are three elements: (i) statements with regard to a 

prisoner's record, and statements of that kind, 

inadvertently made from the witness-box; (ii) statements 

of that kind to the prejudice of the prisoner; and (iii) in 

these circumstances, an application by the counsel for 

the prisoner for the trial to be begun again before another 

jury. 

In November 1935, this court was of the opinion that, in 

such circumstances, the trial ought to be begun again, 

and to that opinion we adhere. It is not very profitable or 

useful to enter into a speculation as to what effect might 

be produced in the minds of the jury, still more in the 

minds of a collection of jurors, on hearing this piece of 

evidence. If an incident of that kind takes place, then 

there ought to be an end of the trial, unless it is plain that 

the jury would inevitably have arrived at the same 

conclusion notwithstanding that irregularity. In the 

opinion of this court, it is impossible to say with certainty 

what conclusion the jury arrived at on hearing this piece 

of evidence, and it seems to us in a high degree 

dangerous to allow a trial to continue to the end after 

such an irregularity. In these circumstances, it seems to 

us that we have no alternative but to quash the 

conviction.” 

58. In R v Featherstone [1942] 2 All ER 672 during the course of a trial for 

larceny and receiving stolen property, counsel for the prosecution asked a 

witness if she knew what the appellant was, and she replied, “Yes, I was 

told he had been in prison once.” The judge directed the jury to disregard 

this answer, and the appellant, who was not defended, was convicted. On 

appeal it was held that the judge ought to have discharged the jury; but 

inasmuch as there was more than adequate evidence of the guilt of the 

accused, the court applied the proviso and dismissed his appeal. 

 

59. It is unfortunate that the cousin’s words were heard by the jury, particularly 

in circumstances where they may have been uttered by Superintendent 

Fernander purposely, in view of the scrupulous care taken during the voir 

dire to avoid them being mentioned. His decision to reveal the cousin’s 

utterance may be viewed as deliberate in the circumstances. In the face of 

this it was incumbent on the learned trial judge to discharge the jury. Failure 

to do so was a material error; as such this ground too must succeed.  
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VBI Amendment 

60. Mr. Roberts submitted that the appellant’s trial was invalidated by the 

preferment of a newly filed indictment meant to reflect certain amendments 

granted by the Judge. His position was that the Judge was required to 

endorse the amendments on the existing indictment pursuant to section 

150(2) of the CPC and she failed to do so. Instead, the Crown filed a new 

indictment on which the trial proceeded. 

 

61. Section 36 of the CPC provides: 

"36. The Supreme Court may inquire into and try any 

offence subject to its jurisdiction at any place where it 

has power to hold sittings:  

Provided that no criminal case shall be brought under the 

cognisance of the Supreme Court exercising its original 

criminal jurisdiction unless the same shall have been 

previously investigated by a magistrate’s court and the 

accused person shall have been committed for trial 

before the Supreme Court."  

62. It may thus be seen that pursuant to section 36, the Supreme Court may 

only hear criminal trials where the matter had been committed to the 

Supreme Court by a magistrate. This requirement was relaxed in 1994 

when provision was made for the Attorney General to apply to a judge of 

the Supreme Court for an order of consent to prefer a bill of indictment 

against any person charged with an indictable offence. See sections 256 

and 257 of the CPC. 

 

63. The procedure was relaxed further when in 1995 Parliament enacted 

section 258 of the CPC which provided that "the Attorney-General may 

file a voluntary bill of indictment in the Supreme Court against a 

person who is charged before a magistrate’s court with an indictable 

offence". 

 

64. The process for the filing of a Voluntary Bill of Indictment (VBI) is the same 

as it was under the pre-1995 amendment, to wit, pursuant to section 141 of 

the CPC. That section provides: 

“141. (1) Every person committed for trial before the 

Supreme Court shall be tried on an information preferred 

by the Attorney-General, and such trial shall be had by 
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and before a judge and a jury to be summoned, drawn and 

empaneled according to the provisions of the Juries Act 

or any law for the time being in force repealing and 

replacing that Act. 

(2) Every such information shall be drawn up in 

accordance with the provisions of this Code and, when 

signed by the Attorney-General, or by any person 

authorised by him under the provisions of section 54 of 

this Code, shall be filed in the office of the Registrar 

together with such additional copies thereof as are 

necessary for service upon the accused person or 

persons.  

(3) In any such information the Attorney-General may 

charge the accused person with any offence which, in his 

opinion, is disclosed by the depositions either in addition 

to or in substitution for the offence upon which the 

accused person has been committed for trial.” 

65. Notwithstanding the power of the Attorney General to add or substitute 

offences pursuant to section 141(3) of the CPC, during a trial matters may 

arise which require amendments to the information filed. In such an event, 

section 150(1), (2) and (6) of the CPC comes into play. Section 150, so far 

as is material, states: 

"150. (1) Where, before a trial upon information or at any 

stage of such trial, it appears to the court that the 

information is defective, the court shall make such order 

for the amendment of the information as the court 

considers necessary to meet the circumstances unless, 

having regard to the merits of the case, the required 

amendments cannot be made without injustice. Any such 

amendments shall be made upon such terms as to the 

court shall seem just.  

(2) When an information is amended under the provisions 

of this section, a note of the order for amendment shall 

be endorsed on the information and thereafter the 

information shall be treated for the purposes of all 

proceedings in connection therewith as having been filed 

in the amended form. 

(6) Any power conferred upon the court under this 

section shall be in addition to and not in derogation of 
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any other power of the court for the same or similar 

purposes. " [Emphasis added] 

66. Section 150(2) mandates that "a note of the order for amendment shall be 

endorsed on the information". Once that is done, the endorsed information 

is treated for the purposes of all proceedings in connection therewith as 

having been filed in the amended form. To my mind therefore, this requires 

a judge or Registrar to endorse the amendment on the information 

previously filed in accordance with sections 141, 256 and 258 of the CPC. 

What consequence flows therefore from a failure to endorse the order on 

the amendment?  

 

67. In R v Clarke and another [2008] 2 All ER 665 the issues confronting the 

House of Lords were having regard to the Administration of Justice 

(Miscellaneous Provisions) Act 1933 the absence of a signed indictment at 

the outset of and during most of the trial had the legal effect of invalidating 

the proceedings and, if so, whether such invalidity had been cured by the 

late signature of the proper officer. Lord Bingham of Cornhill (with whom the 

other Law Lords agreed) stated at page 667: 

“It is always, of course, lamentable if defendants whose 

guilt there is no reason to doubt escape their just 

desserts…Technicality is always distasteful when it 

appears to contradict the merits of a case. But the duty of 

the court is to apply the law, which is sometimes 

technical, and it may be thought that if the state exercises 

its coercive power to put a citizen on trial for serious 

crime a certain degree of formality is not out of place. In 

this case, as in Crawford v HM Advocate 2005 SCCR 628, 

the duty in question was easy to perform, although here 

the failure to perform it was entirely the fault of the proper 

officer.” 

68. In seeking to determine the intention of Parliament on what should be the 

consequence of a failure to observe the requirement of the proper officer 

signing the indictment, Lord Bingham observed at page 678 that: 

“Parliament has never enacted, with reference to 

proceedings on indictment, a provision comparable 

with s123 of the Magistrates' Courts Act 1980, but even 

that section has received a restrictive interpretation: 

see New Southgate Metals Ltd v Islington London 

BC [1996] Crim LR 334–335.”  
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He concluded that in the circumstances Parliament intended that there 

could be no valid trial on indictment if there were no indictment.  

69. In R v Morais [1988] 3 All ER 161 the appellant was convicted on a number 

of drug offences. He appealed on the basis that the trial was invalid because 

the indictment was invalid, the bill of indictment not having been signed by 

the proper officer. After canvassing the authorities on whether the wording 

of the statute was directory or mandatory, Lord Lane, CJ opined at page 

165:  

“The answer, we feel, is to be found in the intentions of 

the draftsman in the first place. It seems to us that the 

1933 Act was intended, so to speak, to fill the gap which 

was left by the abolition of the grand jury. It was intended 

to ensure not only that the proper requirements had been 

fulfilled before a trial proper could start, but that also 

there should be a certification by way of the signature of 

the proper officer to indicate that he had inquired into the 

situation and satisfied himself that the requirements of 

the subsection had properly been complied with. We 

have come to the conclusion therefore that it is not 

merely a comparatively meaningless formality that the 

proper officer's signature should be appended, but it is, 

as the words of the 1933 Act itself prima facie indicate, a 

necessary condition precedent to the existence of a 

proper indictment at all that the bill should be signed and 

only then and thereupon does it become an indictment. 

Therefore in the present case there was no valid 

indictment, there was no valid trial, no valid verdict and 

no valid sentence.” 

70. In R v Leeks [2009] EWCA Crim 1612, the English Court of Appeal 

considered the effect of an amendment being added to an indictment 

without the court making an order for amendment as required by section 5 

of the Indictments Act 1915 (as amended). In addressing submissions on 

the issue, the court made passing reference to the situation where there 

was no endorsement of any order for amendment on the indictment as 

required by section 5(2) of that Act. 

 

71. Section 5 is almost identical to our section 150 of the CPC. Section 5 reads: 

 

“5(1) Where, before trial, or at any stage of a trial, it 

appears to the court that the indictment is defective, the 
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court shall make such order for the amendment of the 

indictment as the court thinks necessary to  meet the 

circumstances of the case, unless, having regard to the 

merits of the case, the required amendments cannot be 

made without injustice . . . . 

 

(2) Where an indictment is so amended, a note of the 

order for amendment shall be endorsed on the 

indictment, and the indictment  shall be treated for the 

purposes of the trial and for the purposes of all 

proceedings in connection therewith as having been 

signed by the proper officer in the amended form.” 

 

72. The court in Leeks accepted the distinction made by Counsel for the Crown 

that: 

 

“…that there is a spectrum of errors and irregularities 

that may occur in relation to indictments and the contents 

of indictments” which “range from the fundamental, such 

as an indictment not being signed at all, which render the 

proceedings a nullity, to minor procedural errors which 

may readily be corrected.”  

 

73. This then led Holman, J to conclude at paragraph 24 that: 

 

“[24] We, for our part, completely accept that approach in 

relation to the matter of endorsement, as required by s 

5(2). Endorsement is a purely administrative act which is 

required to be done by staff of the court, pursuant, and 

indeed in obedience, to an order by the court made 

pursuant to sub-s (1). There is no element of discretion 

and it seems entirely appropriate and correct that a mere 

administrative failure to carry out that mechanical step 

should not render the amendment and subsequent 

proceedings on it a nullity. So, in the present case, the 

fact of itself that there was no endorsement on the 

indictment is not, in our view, in any way fatal to what 

subsequently occurred.” 

 

74. Thus, the test for whether a procedural slip is substantial such as to vitiate 

a trial or minor such as to be considered insufficient to affect the trial’s 
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validity rests on a court’s view of what Parliament intended should follow as 

a consequence of the slip. 

 

75. In the present case, at page 6822, line 30 of the transcript, the Judge 

explained to the jury why the charges had been read back to the accused 

men and the men re-pleaded; and said as follows: 

“So, that's why there has been an amendment and this is 

the new information which you will have to consider.” 

[Emphasis added] 

The “new information” of which the Judge spoke was 180B/8/2011 filed on 

4 October 2011.  

76. Judges in this jurisdiction have traditionally accepted the practice of the 

Crown filing informations with the amendments reflected therein and with a 

capital letter added to the information number apparently to differentiate it 

from the original. However, practice even of long standing cannot trump 

statute law if it is to the contrary of such statute law. Although it was some 

judges’ practice to endorse amendments on the information this was not 

embraced universally and, as apparently happened in this case, a “new” 

information containing the amendment was filed by the Crown.  

 

77. There is no provision which authorises the Crown to file an amended 

information. If the Crown wishes to provide copies of the information 

reflecting the amendment endorsed by the judge on the information 

originally filed, that would merely be as a convenience for the parties; and 

would not have to be filed in any event. 

 

78. Still, I am satisfied that the challenge made by Mr. Roberts to the validity of 

the proceedings following the order for amendment made by the Judge 

based on the lack of an endorsement of the Judge’s order on the information 

and the Prosecution’s filing of an information reflecting the amendments 

authorized by the Judge is without merit. Notwithstanding the Judge’s 

reference to a “new information”, in truth, the appellant continued to face 

the selfsame counts but in amended form to the original information. 

 

79. Unlike the error which occurred in Clarke and Morais, the omission in the 

appellant’s case did not strike at the root of the information. The Judge in 

the present case had acceded to the application to amend the information 

hence the offences subsequently pleaded to by the appellant and his co-

accused and which were deliberated on by the jury flowed from the order of 
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the Judge. There was a valid information in existence and it was not 

rendered invalid by the lack of an endorsement of the amendment order. In 

this regard I endorse the words of Holman, J that “the fact of itself that 

there was no endorsement on the indictment is not, in our view, in any 

way fatal to what subsequently occurred.” 

 

80. If the proposition contended for by the appellant was to be accepted it would 

elevate form over substance in circumstances where there has been no 

prejudice suffered by the appellant and, but for the lack of a minor 

administrative act, the trial of the appellant was conducted altogether fairly. 

It could not have been Parliament’s intention that where a judge has given 

anxious consideration to an application to amend an information and 

acceded to the application, the failure to record his authorisation, a minor 

procedural error, would vitiate an otherwise properly conducted trial.  

 

81. In the premises therefore, I find no merit in this ground. 

Other Grounds 

82. I do not enter upon a consideration of the other grounds of appeal inasmuch 

as I have determined the appeal must succeed otherwise. In the 

circumstances, I no need to render a decision on the other grounds.  

Conclusion 

83. In light of the paucity of admissible evidence which can be led in any trial of 

the appellant and for the reasons stated above I am satisfied that recourse 

to sections 13(1) and 15(2) of the Court of Appeal Act would not be 

appropriate in this case. In the premises I would allow the appeal and quash 

the conviction and sentence of the appellant.  

 

___________________________________________ 
The Honourable Mr. Justice Isaacs, JA 

 

 

84. I agree.  

 

___________________________________________ 
The Honourable Ms. Justice Crane-Scott, JA 


