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Civil Appeal – contract of life insurance – uberrima fides – utmost good faith – death of 

policyholder within contestability period of policy – refusal by insurer to pay sum assured under 

the life policy – non-disclosure of material facts – incontestability clause – whether insurer 

required to plead inducement – whether insurer failed to establish its case – Supreme Court 

Practice Direction No 2 (1974-1978) – Evidential status of agreed trial bundles – Effect of 

failure to object during trial to admissibility of the contents of documents in agreed bundle – 

Hearsay evidence – Documentary hearsay – Exception to hearsay rule – Admission of 

policyholder’s medical record as proof of facts stated therein – Primary and secondary evidence 

of contents of documents – Sections 37, 38, 39, 41, 43, 60 of Evidence Act Chapter 65 – 

Application to amend Defence following close of trial 

On 25
th

 July 2011, Mrs. Monique Gardiner applied for a life insurance policy with the appellant 

insurer with a face value of $150,000.00. She completed the company’s proposal form and 

subsequently attended before the appellant’s paramedical examiner and answered, all in the 

negative, specific questions designed to elicit information pertaining to her medical history. 

The appellant issued the policy on 8
th

 December, 2011, however, Mrs. Gardiner died on 18
th

 

November, 2012, approximately eleven (11) months afterwards. Her husband, now Mr. 
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Gardiner, was the named beneficiary under the policy. He submitted a claim under the policy for 

payment of the sum assured. As the policyholder’s death occurred within the two-year 

contestability period stipulated in the policy, the appellant commenced its investigations. Mrs. 

Gardiner’s medical records were obtained from the Department of Public Health. Following its 

investigations, the appellant denied Mr. Gardiner’s claim on the basis that a medical record (the 

DPH Summary) summarizing the attending physicians’ notes of her two visits to the Flamingo 

Clinic in 2007 and 2009. The DPH Summary revealed that Mrs. Gardiner was a known 

hypertensive for two years prior to her 2007 visit and had been treated for frequent headaches 

and was not on medication. The doctor who treated her in 2007 also assessed her as having 

uncontrolled hypertension and prescribed blood pressure medication and recommended diet and 

exercise. On Mrs. Gardiner’s second visit to the Clinic in 2009, she complained of headache and 

was once again found to have had elevated blood pressure and to have weighed-in at 254 pounds.  

 

Following the insurer’s denial of his claim, Mr. Gardiner, now the respondent, sued for breach of 

contract claiming payment of the face value of the policy. In the company’s Defence the claim 

was denied on the basis of non-disclosure of material facts. Following a trial, the judge awarded 

the respondent the sum of $150,000.00, being the face-value of the policy, with costs to be taxed 

if not agreed.  

 

In his written judgment, the judge held, inter alia, that the insurer had failed by “proper 

evidence” to establish its Defence of material non-disclosure; that it had not called witnesses to 

give direct evidence of Mrs. Gardiner’s pre-existing condition and further, that her medical 

record compiled in the DPH Summary was hearsay and inadmissible. The appellant appealed on 

numerous grounds. 

 

Held:  Appeal allowed. Decision of the judge is set aside. Judgment is entered for the appellant 

on its Defence. Costs of the appeal and in the court below are awarded to the appellant to be 

taxed if not agreed. 

 

It seems to us that the inclusion of a document in an agreed trial bundle in accordance with 

Supreme Court Practice Direction No. 2 means that it is admitted in evidence before the judge by 

agreement, without the party wishing to rely on it having to call a witness to formally produce it 

or to authenticate it. That said, it is obvious that while the document is undeniably in evidence by 

consent, its relevance and significance to the issues-in-dispute will usually only become evident 

when witnesses who are called to testify at the trial are referred to the document and give 

secondary evidence about its contents.  

 

Sections 41 and 43(e) respectively of the Evidence Act, permit secondary evidence of a 

document to be given, inter alia, through oral accounts of the contents of a document given by a 

witness who has seen the document. 

 

The fact that a specific document relied on by one party is contained in an agreed trial bundle, 

however, does not, prevent the other party from making a formal objection at the start of the trial 

to its contents being used or referred to witnesses in the course of the trial. However, advance 
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notice of any objection should be given to the party wishing to rely on such a document so that 

the party relying on it will be alerted in advance of the trial of the necessity to call the maker of 

the document to authenticate it and give direct evidence as to its contents. However, if (as 

occurred in the court below) no such objection is taken before the commencement of the trial, 

and a specific document in the agreed bundle is used and oral testimony given (without 

objection) by witnesses who have seen it, the contents of the document are undeniably proved by 

secondary evidence as provided in sections 41 and 43(e) of the Act.  

 

In the circumstances of this particular trial in which the contents of the DPH Summary and the 

other documents in the agreed bundle were utilized and referred to (without objection) during the 

testimony of the various witnesses, it was not only unreasonable, but unfair and plainly wrong 

for the learned judge to uphold Mr. Moxey’s objection made in his Closing Address that the 

DPH Summary was inadmissible hearsay on the basis that the author of the Summary and the 

attending doctors at the Flamingo Clinic who treated Mrs. Gardiner and made the medical 

diagnoses outlined therein were not called to testify.  

 

As the DPH Summary, in particular, was put to and commented on in the direct evidence of the 

various witnesses, the trial judge was obliged to advert to it and to consider it for its relevance 

and its full import and effect and give it such weight as in the light of any other evidence and any 

cross-examination as appeared to him to be proper.  

 

Quite apart from the fact that the DPH Summary was admitted in evidence by consent, it was 

also a “record” within the meaning of section 60 of the Evidence Act and was before the judge as 

prima facie proof of the facts stated therein. Furthermore, witnesses for both parties had seen it 

and given direct evidence about its contents at the trial. The judge was clearly wrong to have 

treated it as hearsay and to have ignored its contents on the basis that neither Dr. McMillan nor 

any of the attending doctors had been called to give direct evidence. 

 

The judge’s conclusion at paragraphs 53 and 54 of his Judgment that the DPH Summary was 

inadmissible hearsay and that Colina had not established by “proper evidence” the material non-

disclosures pleaded in its Defence was plainly wrong.  

 

Even though the fact of inducement had not been expressly pleaded in its Defence as the judge 

thought it should have been, there was more than sufficient evidence of inducement before him 

from Colina’s underwriter, Angela Taylor, from which such a finding could be made. What is 

more, the very nature of the representations/non-disclosures which Mrs Gardiner made at the 

time she applied for coverage, were more than sufficient facts from which inducement could also 

have been inferred. Regrettably, the learned judge failed to have regard to the relevant principles 

regarding how inducement may be established and, in particular, failed to examine the evidence 
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which Colina had adduced before refusing the application to amend. His decision on inducement 

was clearly wrong. 

 

Having given anxious consideration to the learned judge’s findings and the various reasons he 

gave for his decision, we were satisfied that although he had the benefit of seeing the witnesses 

and in that sense, obviously had an advantage which we as an appellate court did not have, this 

was a case where his assessment of the evidence and the issues he had to resolve was so plainly 

wrong that we were left with no alternative but to intervene.  
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______________________________________________________________________________ 

 

REASONS FOR DECISION 
______________________________________________________________________________ 

 

Reasons delivered by The Honourable Madam Justice Crane-Scott: 

Introduction and Background 

1. This was an appeal from a written Judgment of the Honourable Philip C. Dunkley J. (ag), 

handed down on the 30
th

 April, 2015 in which he awarded the respondent the sum of 

$150,000.00 (being the face value of an insurance policy issued by the appellant 

company (“Colina”) to the respondent’s now deceased wife, Monique Gardiner, together 

with costs to be taxed if not agreed. 

 

2. On the 16
th

 July, 2018, following the hearing of the substantive appeal, we allowed the 

appeal and ordered costs to Colina to be taxed if not agreed. We had promised to give 

detailed reasons for our decision and do so now. 

 

3. Some background facts are necessary for a better appreciation of the issues which arose 

for our consideration. 

 

4. On 25
th

 July, 2011 the policyholder Mrs. Monique Theresa Gardiner, née Bridgewater 

(“Mrs. Gardiner”) completed Colina’s Application for Life Insurance proposal form 

seeking personal life insurance from Colina in the amount of $150,000.00. She named her 

husband, Mr. Enos Anthony Gardiner, as her beneficiary. She also completed the various 

sections of the proposal, including Section E - Medical History (Parts 1 and 2) in which 

she ostensibly answered in the negative all of the 13 questions relevant to her medical 

history.   

 

5. After she had completed the Application but prior to issuance of the policy, Mrs. 

Gardiner was required to undergo a medical examination. On 19
th

 September, 2011, she 

submitted to a medical examination conducted by Alexi T. Moss. She ostensibly provided 

the medical examiner with answers to the 11 questions pertaining to her medical history 

contained in Part 1 of Colina’s Medical Examiner’s Report, all of which she answered in 

the negative. Upon completion of Part 1, she signed the following Declaration of Truth 

and in addition, gave her authority and a confidentiality waiver for disclosure of her 

medical records in the following terms:  
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“I DECLARE that the recorded answers to the foregoing questions 

of this application, are to the best of my knowledge and belief, full, 

complete and true as of the date hereof.  

 

I HEREBY AUTHORIZE any physician or practitioner who has 

observed me for diagnosis, treatment, disease or ailment, to give full 

particulars thereof, including any prior medical history, to the extent 

permitted by law, to the Company, and I expressly WAIVE in my 

name, and that of any other person who shall have or claim an 

interest in any policy issued as a result of the answers, all provisions 

of law forbidding such action.” [Emphasis ours] 

 

6. The medical examiner then completed Part 2 of the Medical Examiner’s Report under the 

heading: “Report & Medical Examiner’s Opinion.” She reported, inter alia, that she had 

“just met” the proposed insured who appeared healthy.  

 

7. At Item 2 (b) of Part 2, the examiner recorded Mrs. Gardiner’s weight as 253 pounds. At 

Item 4 (a) she recorded Mrs. Gardiner’s blood pressure reading as 135/80. In accordance 

with Colina’s instruction at Item 4(a) of the Report, she did not repeat the readings or 

complete the 2
nd

 and 3
rd

 columns on the Report, ostensibly due to the fact that Mrs. 

Gardiner’s reading did not exceed 140/90. In this regard the instruction to the medical 

examiner at Item 4(a) of the Report read: 

 

“If blood pressure is over 140/90 please repeat blood pressure twice 

at 5-minute intervals and record all readings.” 

 

8. Quite significantly, the medical examiner recorded a “No” in answer to Item 4 (b) of the 

Report which contained the following inquiry: “Has the proposed insured ever been 

treated by drugs for hypertension?”.  

 

9. On 8
th

 December, 2011, Colina issued Mrs. Gardiner with a 25-year Life Insurance 

Policy No. 200047409 with a face value of $150,000.00. Enos Anthony Gardiner (‘the 

respondent”) was identified in the policy as the named beneficiary. 

 

10. Mrs. Gardiner died on the 18
th

 November 2012, approximately eleven (11) months after 

the issuance of the policy, and well within the two (2) year contestability period 

stipulated in the policy. 

 

11. On the 28
th

 November 2012, some ten (10) days following Mrs. Gardiner’s death, the 

respondent submitted a death claim to Colina together with the relevant death certificate 



7 

 

which indicated the cause of Mrs. Gardiner’s death to be: “cardiac tamponade and 

massive hemorrhagic pericarditis.” 

 

12. As Mrs. Gardiner’s death occurred within the two (2) year contestability period, Colina 

commenced an investigation and requested Mrs. Gardiner’s medical records from the 

Department of Public Health. 

 

13. The medical records provided to Colina by the Department of Public Health were 

contained in the “Plaintiff’s Agreed Bundle” for use at the trial. The records included, 

inter alia, a Medical Summary of Patient Visits Report (“DPH Summary”) ostensibly 

prepared by the Director of the Department of Public Health, a Dr. Pearl McMillan on 

June 30, 2013; and a certified copy of a DPH Radiology and Ultrasound Form dated 5
th

 

July 2007 which both indicated that a Monique Bridgewater had undergone a routine 

chest radiograph (CXR) following a clinical diagnosis of “uncontrolled hypertension and 

obesity”.  

 

14. The DPH Summary revealed that a Monique T. Bridgewater had visited the Ministry of 

Health’s Flamingo Gardens Clinic on 5
th

 July 2007 and 1
st
 August 2009 respectively. 

  

15. As regards her 5
th

 July 2007 visit, the contents of the DPH Summary reported that based 

on the Ministry’s records, the patient had visited the Flamingo Gardens Clinic for a blood 

pressure check and had complained of frequent headaches. The information in the 

Summary also revealed that she was a “known hypertensive for two years” and that she 

was “not on any medication”. Additionally, according to the Summary, at the time of her 

visit, she was found to have had an elevated blood pressure of 160/120. The DPH 

Summary also stated that the attending doctor had assessed the patient as having 

“uncontrolled hypertension” and had prescribed medication (Natralix SR and Adalat 

OROS 30mg) and diet and exercise. She was also referred for a CXR, an ECG, a CBC 

and Chemistry. 

 

16. According to the DPH Summary, approximately two years later, on 1
st
 August 2009, the 

patient visited the Flamingo Clinic again complaining once more of headaches. On that 

occasion she was again found to have had an elevated blood pressure of 150/90 and had 

weighed-in at 254 pounds. She was prescribed Tonopan by the attending physician and 

advised to pursue diet and exercise. 

 

17. Following its investigations and upon a review of the claim, Colina formed the view that 

Mrs. Gardiner had misrepresented material facts and further, in breach of the contract of 

insurance, failed to disclose “full, complete and true information” regarding her medical 

history at the time she applied for coverage.  
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18. Colina’s investigations focused in particular on the following non-disclosures. Firstly, on 

her Application for Insurance form dated the 25
th

 July 2011, in the section headed 

“Medical History,” Mrs. Gardiner had answered “No” to the following specific question: 

 

“(1) Have you ever had symptoms of, been treated for, or had any 

indication of high blood pressure, stroke, rheumatic fever, heart 

murmur, chest pain, palpitations, heart attack, cancer, tumor, lupus 

or multiple sclerosis?” [Emphasis ours] 

 

19. Next, in Part 1 of the Medical Examiner’s Report dated 19
th

 September, 2011, Mrs. 

Gardiner had answered “No” to the following questions which had been put to her by the 

medical examiner: 

 

“3. Have you ever been treated for or ever had any known indication 

of:  

(a)…. 

(b) Dizziness, fainting, convulsions, headache, speech defect, 

paralysis or stroke, mental or nervous disorder? and 

(c)…… 

(d) Chest pain, palpitation, high blood pressure, rheumatic fever, 

heart murmur, heart attack or other disorder of the heart or blood 

vessels?” [Emphasis ours] 

 

20. Faced with the foregoing representations together with the information they subsequently 

discovered about her prior medical history, Colina denied the respondent’s claim under 

the policy on the basis that it was satisfied that Mrs. Gardiner had failed to give the 

company “full, complete and true” information concerning her medical history and/or 

had misrepresented her medical history in 2011 when she applied for life insurance 

coverage. 

 

21. On 19
th

 September 2013, the respondent, in his capacity as the named beneficiary under 

the policy, filed suit in the Supreme Court. He claimed that despite his repeated demands 

for payment of the face-value of the policy, Colina had failed to pay and as a result of the 

breach of the contract he had suffered loss and damage. He also claimed the face-value of 

the policy and costs.  

 

22. Colina filed a formal Defence on 27
th

 September, 2013 denying the claim. It relied on the 

Incontestability Clause in the policy (extracted below) which, it claimed, entitled it to 

void the policy by reason of the non-disclosures specifically identified at paragraphs 7 

and 8 of the Defence.  
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23. The Incontestability Clause provided: 

 

“Within two (2) years following the In-Force date of any coverage, 

the Company can void the insurance provided by that coverage 

because of a misrepresentation of, or a failure to disclose any fact 

material to that insurance. After the two (2) years, the Company 

cannot void the insurance provided by that coverage unless such 

misrepresentation or failure is made fraudulently. This does not 

apply to information given about age or date of birth.” [Emphasis 

ours] 

 

24. At paragraph 7 of its Defence, Colina relied on the following non-disclosures: 

 

“7. Mrs. Gardiner failed to disclose material facts which would have 

been pertinent to the underwriting of the application for life 

insurance coverage. Medical records received by the Defendant from 

the Department of Public Health revealed that: 

 

(i)  On the 7/5/07 she was seen for blood pressure check and 

frequent headaches; she was known hypertension (sic) for two years 

but not on medication. She was diagnosed as having uncontrolled 

hypertension and her blood pressure reading was 160/120. On this 

visit, she was prescribed Natralix SR and Adalatat OROS 30 mg, 

diet and exercise. 

 

(ii) On the 8/1/09, she was seen for headaches and blood pressure 

and was prescribed Tonopan for the headaches. She was diagnosed 

as having elevated blood pressure and being obese; advised on diet 

and exercise.” 

25. At paragraph 8 of its Defence, Colina further alleged: 

 

“8. Mrs. Gardiner did not disclose to the Defendant that she had a 

pre-existing medical condition for hypertension or that she suffered 

from headaches in her application for life insurance and in 

answering questions relative to these conditions she indicated “No”.” 

 

26. In essence, Colina’s position in the court below was that as the matters set out in its 

Defence concerning Mrs. Gardiner’s prior medical history had not been disclosed to it as 

required prior to issuance of the policy and further, had been discovered within the two 

(2) year contestability period stipulated in the policy, it was entitled to avoid the policy 

and to deny payment to the respondent of the sum assured. 

 

27. In his Reply to Defence filed in the court below, the respondent put Colina to strict proof 

of the allegations and pleaded as follows: 
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 “Save in so far as the Defendant’s Defence consists of admissions the 

Plaintiff joins issue with the Defendant thereon.” 

 

28. As noted, in preparation for trial before the Supreme Court, and in keeping with the 

prevailing practice in this jurisdiction, a trial bundle was filed by counsel for the 

respondent labelled “Plaintiff’s Bundle of Documents”. As appears from the trial 

transcripts, the bundle included, inter alia, the DPH Summary, the Medical Examiner’s 

Report, the Radiology and Ultrasound Form, the Application for Life Insurance, the 

Witness Statements and numerous other documents which counsel for both parties had 

agreed to have included in the bundle for use at trial. 

 

29. At the trial, the respondent gave sworn evidence and also relied on the evidence of a 

medical practitioner, Dr. Srinivas Bodha, who testified as to aspects of Mrs. Gardiner’s 

prior medical history as disclosed in specific medical records contained in the trial 

bundle, which he had examined prior to the trial. In his Witness Statement, Dr. Bodha 

expressed the view that in medical practice it is customary to take a number of readings 

before a proper diagnosis of high blood pressure or hypertension is made. However, he 

testified that any one of Mrs. Gardiner’s readings shown in the medical records he had 

examined, coupled with the fact that on her 2007 visit she had been prescribed 

medications for high blood pressure, provided, in his view, an indication that her medical 

complaint was not headache, but perhaps symptoms of uncontrolled hypertension as the 

diagnosis in the DPH Summary stated.                                                                                                                                                                                                                                                   

 

30. While putting Colina to proof of its Defence, the respondent’s case at trial appeared to be 

to be that as Mrs. Gardiner’s blood pressure reading of 130/80 taken at the time of her 

medical examination by Colina’s medical examiner was above the norm, Colina could 

not rely on the above non-disclosures to avoid the policy as it had the means of 

discovering the truth prior to issuing the policy and could not claim to have been induced.   

 

31. For their part, to establish its Defence, Colina relied on the evidence of three witnesses; 

namely, its Underwriter, Angela Taylor; its Senior Claims Adjuster, Colette Darville and 

its medical expert, a Dr. Franklin Walkine together with the contents of various 

documents, including Mrs. Gardiner’s medical records containing information 

summarized in the DPH Summary, which were put to the witnesses during the trial and 

which had been included in the agreed bundle for use at the trial.  

 

32. As noted, in his written Judgment pronounced on the 30
th

 April 2015, following the trial, 

Dunkley J. (ag.) rejected Colina’s Defence, held in favour of the respondent and awarded 

him the sum of $150,000.00 being the face value of the policy and costs. As will shortly 

appear, one of the most hotly contested aspects of this appeal related to the judge’s 
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finding that the DPH Summary was inadmissible hearsay and that consequently, Colina 

had failed to establish by “proper evidence” the material non-disclosures pleaded in its 

Defence.  

 

33. Before examining Colina’s grounds of appeal, we found it useful to advert to some of the 

relevant principles which underlie insurance contracts or as they are sometimes called 

contracts of the utmost good faith – uberrimae fidei; which require persons applying for 

insurance to disclose material facts before the contract is concluded, failing which the 

insurer is entitled to avoid the contract. 

 

The Law - Insurance Contracts and the Defence of Non-Disclosure 

34. Insurance contracts and the assured’s duty to disclose material facts: It is widely 

recognized that dating from as far back as Lord Mansfield’s judgment in Carter v. 

Boehm (1766) 3 Burr. 1905, p. 1909, a long line of common law authorities can be found 

which establish that an insurer may avoid an insurance contract for non-disclosure of 

material facts, even in the absence of fraudulent intent on the part of the assured.  

 

35. Mistake or forgetfulness by the assured as to the material fact which he/she failed to 

disclose affords the assured no answer to the insurer’s claim to avoid the policy for non-

disclosure. In Bates v. Hewitt (1867) 2 Q.B. 595, 607, Cockburn C.J., explained the 

effect of an assured’s non-disclosure of a material fact in the following terms:  

 

“It is well-established law that it is immaterial whether the omission 

to communicate a material fact arises from indifference or a mistake 

or from it not being present to the mind of the assured that the fact 

was one which it was material to make known.” 

 

 See also para 17-13 “MacGillivray on Insurance Law”, 9
th

 Edition at pages 394-395. 

 

36. In Lee v. British Law Ins. Co. (1972) 2 Lloyd’s Rep. 49 at page 57, Scrutton LJ  

explained: 

 

“It has been for centuries in England the law in connection with 

insurance of all sorts, marine, fire, life, guarantee and every kind of 

policy, that, as the underwriter knows nothing and the man who 

comes to him to ask him to insure knows everything, it is the duty of 

the assured … to make a full disclosure to the underwriters without 

being asked of all the material circumstances, … That is expressed 

by saying that it is a contract of the utmost good faith – uberrima 

fides.”  
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37. The general rule is that subject to certain qualifications, the assured must disclose to the 

insurer all facts material to an insurer’s appraisal of the risk which are known or deemed 

to be known by the assured, but which are neither known nor deemed to be known by the 

insurer. Breach of the duty by the assured entitles the assurer to avoid the contract of 

insurance so long as he can show that the non-disclosure induced the making of the 

contract on the relevant terms.  

 

38. Proof of Non-disclosure, Materiality and Inducement: A comprehensive statement of the 

principles in this area may be found in the House of Lords decision in Pan Atlantic Ins. 

Co. Ltd v. Pine Top Ins. Co [1995] A.C. 501 which the House held that in order to be 

entitled to avoid a contract of insurance (or reinsurance) the insurer or reinsurer must 

show that the fact not disclosed was material and that the non-disclosure induced the 

contract. See para 17-5, “MacGillivray on Insurance Law” (above) and generally the 

text: “Life Insurance Law in the Commonwealth Caribbean”, 2nd Edition, by Claude 

Denbow, LLM, PhD (Lond) Chapter 5 under the heading ‘Non-disclosure, 

misrepresentation and misstatement”. 

 

39. At page 52 of his text, Denbow observes that in insurance law, two questions invariably 

arise in relation to the burden of proof; firstly, the nature of the evidence which the 

insurer must adduce in order to discharge the burden; and secondly, the powers and 

duties of the Court in relation to such evidence. We found this observation particularly 

apposite to the current appeal since, as will shortly appear, the vast majority of Colina’s 

complaints related to the judge’s treatment of the evidence which was before him and his 

finding that Colina had not proved its case. 

 

40. The onus of proving the fact of non-disclosure by the assured rests on the insurer. See 

para 17-24, MacGillivray (above). Whether a material fact is known by an assured who is 

a natural person is simply a question of fact. As Staughton LJ said in PCW Syndicates v. 

PCW Reinsurers [1996] 1 All ER 774, 781: “…the person seeking insurance must first 

disclose what is known to him. If he is a natural person that means known to him 

personally…”  

 

41. An insurance company which is seeking to avoid liability under a policy on the ground of 

non-disclosure of material facts also has the burden of proving the materiality of the 

undisclosed facts. See Pan Atlantic (above). Also Joel v. Law Union and Crown 

Insurance [1908] 2 K.B. 863; and generally Denbow (above) at pages 52-54.  

 

42. The questions which an insurer puts to an assured in its proposal forms to be completed 

before a policy is issued can sometimes have a bearing on the issue of materiality and 

whether in any particular case, the assured’s duty of disclosure has been enlarged or 
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limited. As a general rule, the fact that particular questions have been put to the proposer 

does not per se relieve the assured of his or her obligation to disclose all material facts.  

See Joel (above) pp. 878, 892; para 17-14, MacGillivray (above) and Denbow (above) at 

pages 51-52. 

 

43. In Condogianis v. Guardian Assurance Co Ltd [1938] 2 AC 125, the appellant sued 

respondents upon a policy issued by them which insured certain laundry premises against 

fire. A proposal form filled out by appellant when he applied for the policy contained the 

following question: “Has proponent ever been a claimant on a fire insurance company in 

respect of the property now proposed, or any other property? If so, state when and name 

of company.” The appellant’s answer was “Yes. 1917. ‘Ocean.” That answer was 

literally true, as in 1917 he had made a claim against the Ocean Insurance Company in 

respect of the burning of a motor car, but in 1912 he had made a claim against another 

company in respect of a similar loss.  

 

44. The proposal form expressly stated that it was the basis of the policy, and that the 

particulars given by appellant were to be express warranties. The policy also contained a 

condition that if there was any misrepresentation as to any fact material to be known in 

estimating the risk, the respondents were not to be liable upon the policy: It was held that: 

(i) the answer provided by the appellant was untrue since the question could not 

reasonably be read as being intended to have the limited scope which would render the 

answer true; (ii) there was a breach of warranty, whether or not the misrepresentation was 

as to a material fact; and (iii) the appellant could not recover on the policy. 

 

45. Lord Shaw explained the significance of the answers provided by an assured to questions 

put to him/her in the insurer’s proposal form in the following terms: 

 

“In a contract of insurance it is a weighty fact if an answer is 

obtained to such a question which is upon a fair construction a true 

answer, it is not open to the insuring company to maintain that the 

question was put in a sense different from or more comprehensive 

than the proponent’s answer covered. Where an ambiguity exits, the 

contract must stand if an answer has been made to the question on a 

fair and reasonable construction of that question. Otherwise, the 

ambiguity would be a trap against which the insured would be 

protected by Courts of Law. 

 

But on the other hand, the principle of a fair and reasonable 

construction of the question must also be applied in the other 

direction – that is to say, there must also be a fair and reasonable 

construction of the answer given; and if on such a construction the 

answer is not true, although upon extreme literalism it may be 

correct, then the contract is equally avoided.” [Emphasis ours] 
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46. As the common law stands, the test of materiality is what the prudent insurer would 

consider material. The test is identical to that developed in the common law of marine 

insurance now embodied in section 18(2) of the English Marine Insurance Act, 1906 

which is that “every circumstance is material which would influence the judgment of a 

prudent insurer in fixing the premium, or determining whether he will take the risk.” See 

per Lord Mustill in Pan Atlantic (above); and generally Denbow (above) at pages 41-54. 

 

47. Inducement: To succeed in a defence of non-disclosure the insurer must prove not only 

that a material fact was not disclosed, but also that the non-disclosure induced it to enter 

into the contract in the sense that it would not have issued the policy if full disclosure had 

been made. See generally para 17-26, MacGillivray (above); Pan Atlantic (above) pp. 

549-550; St. Paul Fire & Marine Ins. Co. v. McConnell Dowell Constructors [1995] 

2 Lloyd’s Rep. 116, 124-125; Marc Rich v. Portman [1996] 1 Lloyd’s Rep. 430, 442; 

Decorum Investments Ltd v. Atkin (The Elena G) [2001] 2 Lloyd’s Rep. 378, 382 and 

Alan Bate v. Aviva Insurance UK Limited [2014] EWCA Civ 334. 

 

48. The mere fact that the non-disclosure is material does not give rise to an automatic 

presumption that the non-disclosure induced the particular underwriter to write the risk. It 

will therefore be generally be necessary to call the individual underwriter who wrote the 

risk to give evidence of that inducement. See Pan Atlantic (above) pp. 542 and 551 per 

Lord Mustill; and Assicurazioni Generali SpA v. Arab Insurance Group (BSC) 

(2003) 2 CLC 242. 

 

49. Court may infer inducement from the very nature of the undisclosed fact: However, it is 

open to the court to infer from the facts that a particular insurer was induced in particular 

circumstances. Put differently, in the absence of evidence from the underwriter 

concerned, the very nature of the undisclosed fact may create a factual presumption in 

favour of finding inducement. See Pan Atlantic (above); St. Paul Fire & Marine 

(above) per Evans LJ at p. 127; Alan Bate (above) at para 35 per Tomlinson L.J.; 

Assicurazioni Generali (above) per Clarke L.J. at p. 265 letter G.; and Brit UW 

Limited v. F & B Trenchless Solutions [2015] EWHC 2237 per Carr J at para 114.  

 

50. At page 550 of Pan Atlantic, Lord Mustill explained: 

 

“(1) A circumstance may be material even though a full and accurate 

disclosure of it would not in itself have had a decisive effect on the 

prudent underwriter's decision whether to accept the risk and if so 

at what premium. But, (2) if the misrepresentation or non-disclosure 

of a material fact did not in fact induce the making of the contract 

(in the sense in which that expression is used in the general law of 
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misrepresentation) the underwriter is not entitled to rely on it as a 

ground for avoiding the contract.” [Emphasis ours] 

 

51. At page 551, Lord Mustill added the following rider to the 

foregoing principles: 

 

“…it is an answer to a defence of misrepresentation and non-

disclosure that the act or omission complained of had no effect on the 

decision of the actual underwriter. As a matter of common sense 

however, even where the underwriter is shown to have been careless 

in other respects the assured will have an uphill task in persuading 

the court that the withholding or misstatement of circumstances 

satisfying the test of materiality has made no difference.” [Emphasis 

ours] 

 

52. At paragraph 62 of his judgment in the English Court  Assicurazioni Generali (above), 

Clarke L.J. summarized the relevant principles of inducement in the following terms: 

 

“(i) In order to be entitled to avoid a contract of insurance or 

reinsurance, an insurer or reinsurer must prove on the balance of 

probabilities that he was induced to enter into the contract by a 

material non-disclosure or by a material misrepresentation; 

 

(ii) There is no presumption of law that an insurer or reinsurer is 

induced to enter in the contract by a material non-disclosure or 

misrepresentation; 

 

(iii) The facts may, however, be such that it is to be inferred that the 

particular insurer or reinsurer was so induced even in the absence 

from (sic) evidence from him; 

 

(iv) In order to prove inducement the insurer or reinsurer must 

show that the non-disclosure or misrepresentation was an effective 

cause of his entered into the contract on the terms on which he did. 

He must therefore show at least that, but for the relevant non-

disclosure or misrepresentation, he would not have entered into the 

contract on those terms. On the other hand, he does not have to show 

that it was the sole effective cause of his doing so.” [Emphasis ours] 

  

53. Against the background of the foregoing principles which we consider to be relevant to 

the issues raised on the appeal, we turn to consider the various grounds.      

 

The Appeal 

 

54. By way of its Notice of Appeal Motion filed on the 8
th

 June, 2015, Colina sought an 

Order that the judge’s Ruling be set aside in its entirety. The company advanced thirteen 



16 

 

(13) grounds of appeal in which it alleged that the learned judge erred in fact and law as 

follows: 

 

“1. Finding at paragraph 51 that there was no such concession on the 

part of the Plaintiff as to the severity of the hypertension or on the 

other aspects of the medical history as summarized in the 

Department of Public Health (DPH) summary when Counsel for the 

Plaintiff clearly indicated that high blood pressure was not in issue 

and aside from the issue relating to headaches, did not challenge the 

medical history or records. 

 

2. Finding at paragraph 53 that the DPH Summary was hearsay and 

not direct evidence of the medical history of the insured. The said 

medical records and DPH Summary were agreed by the parties, 

appeared in the Agreed Bundle of Documents labelled as the 

Plaintiff’s Bundle of Documents, were accepted by counsel for the 

Plaintiff and were in fact relied on by Counsel for the Plaintiff who 

introduced them into evidence through the second witness called for 

the Plaintiff. Furthermore, the learned judge erred in not allowing 

the Defendant an opportunity to make submissions as to the 

admissibility of the medical records and summary. 

 

3. Finding at paragraphs 54 and 55 that the Defendant had not 

established proper evidence that the Insured was prescribed 

medication for hypertension when the fact that she had been done 

was agreed by the parties and addressed in the Witness Statements 

of Dr. Srinivas Bodha for Plaintiff and the Witness Statements of 

Angela Taylor and Dr. Franklin Walkine for the Defendant. 

 

4. Finding at paragraph 55 that the Insurer failed to establish the 

allegation that the Insured did not truthfully answer questions when 

it was clear, and agreed by the parties, that the Insured suffered 

hypertension and responded in the negative to questions about 

hypertension and medications for hypertension. 

 

5. Failing to consider that subsequent to completing the application 

for insurance, the insured on two occasions, prior to and after the 

issuance of the policy signed application amendment forms and 

declared that the statements made therein were true. Further the 

said application form contained a declaration by the Insured that all 

questions had been explained and fully understood. 
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6. Finding at paragraph 56 that the application forms completed by 

the insured did not contain any notice of the importance of the 

answers or of the potential consequences of an inaccurate answer 

and failing to take into account that the policy of insurance, on page 

7, advised the Insured of the consequences of a misrepresentation or 

a failure to disclose facts material to the insurance coverage. 

 

7. Finding at paragraph 58 that there was no evidence that the 

Insured had a history of hypertension or that she was prescribed or 

took medicine for the reasons stated in the paragraphs above. 

 

8. Finding that if the Insured had had symptoms of hypertension or 

had been taken (sic) medicine her husband would have known. 

 

9. Finding that the Insured may have had high blood pressure or 

hypertension but may have been asymptomatic when no evidence 

rightly lead to those findings and more so in light of the evidence to 

the contrary, namely that of the witnesses for both parties and the 

documents adduced into evidence by the Plaintiff and also by 

agreement. 

 

10. Finding at paragraph 59 that the Defendant failed to establish 

that the Insured did not honestly believe that she was answering the 

questions relating to blood pressure and hypertension truthfully 

when all that needed to be established was that there was either a 

failure to disclose, an untruth or a misrepresentation was made, 

whether such statement was made innocently or not. 

 

11. Finding at paragraph 60 that the Defendant must fail on its 

defence of nondisclosure and/or misrepresentation. 

 

12. Finding at paragraph 73 that the incontestability clause of the 

policy was irrelevant when the said clause was an express term of the 

contract between the Defendant and the Insured. 

 

13. Failing to allow the Defendant an opportunity to amend its 

Defence even though such amendment would not add a new cause of 

action or raise a different case for reasons not supported by law, 

namely because: 

(1) His tenure expired at midnight and because of “serious 

logistical and administrative difficulties” in allowing the 

amendment; 

(2) The Plaintiff had “been through enough” in the case; thereby 

failing to allow the Defendant due process.” 
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55. Despite the vast number of complaints which Colina raised about the learned judge’s 

decision, we were satisfied that the gravamen of its appeal could be distilled to two broad 

issues. As we saw it, the first issue (broadly covered by grounds 1 through 11) revolves 

around two questions: (i) whether the judge erred in finding that the DPH Summary was 

hearsay and inadmissible; and (ii) whether, on the evidence which was before him, the 

judge’s conclusion at paragraph 60 of the Judgment that Colina had failed to establish its 

right to repudiate the contract of insurance on the ground of non-disclosure was plainly 

wrong. The second issue (implicit in grounds 12 and 13) relates to the correctness of the 

judge’s views set out between paragraphs 63 through 77 of his Judgment regarding: (a) 

Colina’s reliance on the incontestability clause to avoid the policy; (b) Colina’s failure to 

plead that it had been induced to enter the contract of insurance by reason of the non-

disclosures; and finally, (c) whether the judge’s refusal to allow Colina to amend its 

pleadings to allege inducement was unreasonable and plainly wrong. 

 

56. We turn to consider the issues which arose on the appeal under the following italicized 

headings.  

 

Did the judge err (i) in finding that the DPH Summary was hearsay and inadmissible? - 

(ground 2); and (ii) in concluding that the evidence adduced at the trial failed to support 

Colina’s defence of non-disclosure of material facts? - (grounds 1-11)  

57. At ground 1, Colina sought to establish that the learned judge erred in fact when he stated 

at paragraph 51 of his Judgment, that at the commencement of the trial counsel for the 

respondent, Mr. Moxey had not conceded that Mrs. Gardiner suffered from hypertension 

or had blood pressure issues at the time she proposed for life insurance coverage.  

 

58. Counsel for Colina, Mr. Terry North submitted that there had in fact been a concession 

on behalf of the respondent inasmuch as the trial transcript showed that at the start of the 

trial in answer to a question from the judge as to the issues to be decided, Mr. Moxey had 

informed the court that the respondent’s case was that: (i) Mrs. Gardiner suffered from 

hypertension and high blood pressure, but that she did not lie about it as Colina was 

aware of her condition; and that furthermore, (ii) when Mrs. Gardiner represented to 

Colina in the Medical Examiner’s Report that she had never been treated for and never 

had any known indication of headache, she did not lie.  

 

59. We examined the relevant portion of the trial transcript of 18
th

 March, 2015 located at 

TAB 20 of the Record of Appeal and found the following exchange between the judge 

and counsel for the respondent, Mr. Raphael Moxey at page 2 lines 21 through 21: 
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“THE COURT: Well, what are the issues? Is it an issue whether she 

had hypertension? 

 

MR. MOXEY: We are saying that she did not…we are saying she 

suffered from hypertension but she did not lie. We are saying that 

was disclosed to the insurance company. 

 

THE COURT: That’s what I am trying to understand, so there is no 

issue that she suffered from…. 

 

MR. MOXEY: High Blood Pressure. There is no issue but we are 

saying that that was disclosed. And we are saying that that was 

disclosed. And we are saying that she did not suffer from headache 

so when she said she did not suffer from headaches she did not lie. 

 

THE COURT: Yes. 

 

MR. MOXEY: Can I just now call my first witness, my Lord?...” 

[Emphasis ours] 

 

60. For his part, Mr. Moxey, supported the judge’s finding in the last sentence of paragraph 

51 that there had been no concession on the part of the Plaintiff (now the respondent) “as 

to the severity of the “hypertension” or on the other aspects (particularly the medication 

and the headache) of the medical history as summarized in the DPH Summary”. 

 

61. Mr. Moxey submitted that the judge’s finding confirmed that whereas at the start of the 

trial the judge had regarded the terms “hypertension” and “high blood pressure” as 

synonymous and interchangeable, by the end of the trial, the judge had clearly recognized 

(and accepted) the subtle differences between both these conditions which he had sought 

to establish on the evidence in his effort to discredit Colina’s defence.  

 

62. As we saw it there was little merit in this particular ground. Mr. Moxey’s comments in 

the court below were clearly made at the commencement of the trial in answer to the 

judge’s general inquiry as to the nature of the issues in the case which was about to 

commence. We took the view that standing by itself and as framed, ground 1 could not be 

dispositive of the appeal. Even if Mr. Moxey’s comments were a concession of sorts, it 

was made at the outset of the trial and at that stage, the evidential burden still remained 

on Colina to adduce evidence of Mrs. Gardiner’s prior medical history and of the pleaded 

non-disclosures which it said were material and had induced it to issue the policy. In the 

end, we agreed with the judge’s finding that Mr. Moxey’s response to his inquiry 

conceded nothing. We found little merit in ground 1 and it was dismissed.    
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63. At ground 2, counsel for the appellant, Mr. North, took issue with paragraph 53 of the 

Judgment and in particular, the judge’s characterization of the contents of the DPH 

Summary as hearsay and inadmissible. He further complained about the judge’s statement 

that the facts-in-issue relating Mrs. Gardiner’s medical history had to be proved by direct 

evidence unless the DPH Summary and the Radiology and Ultrasound Form fell within 

any of the exceptions to the hearsay rule. 

 

64. Mr. North attacked the correctness of the Judge’s decision that the DPH Summary and 

the Radiology and Ultrasound Form were hearsay and inadmissible on several bases. 

Firstly, he submitted that Mrs Gardiner’s prior medical history, and in particular, the 

DPH Summary and the Radiology and Ultrasound Form had been included in the agreed 

bundle of documents which had been labelled as the “Plaintiff’s Bundle of Documents” 

and accepted by counsel for the Plaintiff and were before the court as part of the 

evidence.  

 

65. Additionally, he said, the medical records had been relied on by Counsel for the Plaintiff 

at the trial and certain aspects of the contents of the documents had even been the subject 

of comment during the direct oral testimony of the Plaintiff’s expert, Dr. Bohda at the 

trial. In support, he relied on dicta in the UK Court of Appeal decision in Charnock and 

others v. Rowan and others [2012] EWCA Civ 2 and the Malaysian Court of Appeal 

decision of Yeo Inq King v. Melawangi Sdn Bhd Civil Appeal No. B-02(W)-160-

01/2016. 

 

66. In the circumstances, as Mrs. Gardiner’s medical records were already in evidence before 

the court in the agreed bundle and as their contents had been relied upon (without 

objection) by counsel for both parties during the trial, Mr. North submitted that the 

learned Judge’s subsequent ruling that they were inadmissible as being hearsay was 

palpably wrong.  

 

67. Next, Mr. North referred us to section 60(1) and (3) of the Bahamas Evidence Act, Ch. 60 

(which he noted is identical to section 4(1) of the UK Civil Evidence Act, 1968. He 

submitted that the DPH Summary in particular, was a “record” for purposes of section 60 

of the Evidence Act and was accordingly admissible as evidence of the facts stated therein 

without the necessity for direct oral evidence to be given.      

  

68. Mr. North also relied on H and anor v. Schering Chemicals Limited and anor [1983] 1 

All ER 849; Sunley v. Gowland White (Surveyors & Estate Agents) Limited [2003] 

EWCA Civ 240; and two Canadian authorities, namely; Setak Computer Services 

Corporation v. Burroughs Business Machines Ltd. Et al 15 O. R. (2
nd

) 750 and Ares 

v. Venner et al [1970] S.C.R 608. 
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69. Finally, Mr. North also relied on the principle of estoppel by convention to buttress his 

submissions. He cited the case of Mears Limited v. Shoreline Housing Partnership 

Limited [2013] EWHC 27 and submitted that the respondent was estopped from denying 

the use at the trial of the DPH Summary inasmuch as a common assumption existed 

between Colina and Mrs. Gardiner that Colina could obtain and use her medical records, 

including any prior medical history, in connection with any claim under the policy.      

 

70. He contended that it would not only be unconscionable and unjust and contrary to the 

principle of estoppel by convention, but contrary to the express authorization given by 

Mrs. Gardiner in the contract of insurance itself if Colina were to be denied the ability to 

utilize the records evidencing her prior medical history. 

 

71. In response, Counsel for the respondent, Mr. Moxey relied on sections 41–43 of the 

Evidence Act, Ch. 65 which make provision for the manner in which the contents of 

documents may be proved. He submitted that Colina had failed to prove the contents of 

the documents as required. As we understood the submission, Mr. Moxey’s contention  

was that the DPH Summary was not primary evidence within the meaning of section 42 

since it was not the original document itself which had been prepared by the doctors who 

attended Mrs. Gardiner at the Flamingo Clinic, but a separate document ostensibly 

prepared after Mrs. Gardiner’s death by someone who had not seen Mrs. Gardiner but 

who had merely compiled information from other documents which they had seen and 

examined.  

 

72. According to Mr. Moxey, the DPH Summary also did not qualify as secondary evidence 

within the meaning of section 43 as it did not fit into any of the categories of document 

listed in the section and furthermore, the maker of the Summary had not been not called 

to give an oral account of the circumstances surrounding how, when or why the Summary 

had been generated. According, to Mr. Moxey, the learned judge was therefore correct to 

find as he did at paragraphs 52 through 54 of his Judgment that the Summary was hearsay 

and inadmissible.  

 

73. Mr. Moxey also explained that during the course of the trial the question of the 

admissibility of the contents of the DPH Summary had not been raised or questioned. He 

submitted that when it became evident that Colina had closed its case without calling the 

maker of the DPH Summary to give direct testimony and to formally admit it into 

evidence, he had, in his Closing Address at the close of the trial, challenged its 

admissibility as hearsay. He submitted that it was simply incorrect and a misstatement for 

Mr. North to say that the judge had erred in not allowing the defence to make 

submissions in relation to the admissibility of the DPH Summary. With respect, and for 
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all the reasons which now follow, we did not agree with Mr. Moxey’s submissions on 

ground 2. 

 

74. As is well known, at common law, the law of evidence has historically regarded the 

evidence given orally in person at a trial by a witness who can speak from personal 

knowledge of the facts-in-issue, to be the best evidence inasmuch as direct evidence 

enables the witness to be cross-examined and his/her demeanour evaluated under 

interrogation by the tribunal of fact. The preference for direct evidence was buttressed at 

common law by the rule against hearsay which rendered inadmissible as proof of the 

truth of the matters contained therein, any out-of-court pre-trial statement made by a 

person (whether oral or contained in a document) whether such person was called as a 

witness in the proceedings or not unless the statement fell within established exceptions 

to the rule.   

 

75. The learned authors of “Phipson on Evidence”, 14
th

 Edition, paragraphs 21-02 suggest 

that the essence of the hearsay rule, supported by authority, may be stated as follows: 

  

“Former statements of any person whether or not he is a witness in the 

proceedings, may not be given if the purpose is to tender them as evidence of 

the truth of the matters asserted in them. The rule at common law applies 

strictly to all classes of proceedings…”     

  

76. In The Bahamas, many of the common law rules of evidence have found statutory 

expression in Part III of the Evidence Act, Ch. 65 which sets out the statutory rules 

governing oral and documentary evidence in criminal and civil proceedings.  

 

77. Section 37 mandates oral evidence in all cases to be direct. It provides as follows: 

 “Oral evidence to be direct               

37. Oral evidence shall, in all cases whatever, be direct, that is to say- 

(a)  if it refers to a fact which could be seen, it must be the evidence of a 

witness who says he saw the fact;  

(b)  if it refers to a fact which could be heard, it must be the evidence of a 

witness who says he heard the fact;  

(c)  if it refers to a fact which could be perceived by any other sense or in 

any other manner, it must be the evidence of a witness who says he 

perceived that fact by that sense or in any other manner;  
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(d)  if it refers to an opinion, or to the grounds on which that opinion is 

held, it must be the evidence of the person who holds that opinion on 

those grounds.” 

78. Section 38 in particular, provides a statutory definition of hearsay evidence and provides 

as follows: 

 

“Hearsay evidence                             

38. When a fact is proved by evidence-         

   (a)  that a statement as to the fact was made by any person; 

   (b)  that a statement as to the fact is contained or recorded in any book, 

document or other record, 

the fact is said to be proved by hearsay evidence.” 

 

79.  Subsection 39(1) appears to be a re-statement of the common law prohibition against the 

admission into evidence of hearsay, subject however, to the statutory exceptions 

identified in sub-section (2) and in the Act as a whole.  

 

80. Insofar as is relevant, section 39 provides: 

 

“Exceptions to rule as to hearsay evidence               

39. (1) Subject to subsection (2) and to this Act, hearsay evidence shall not be 

admitted in evidence. 

 

(2) Hearsay evidence may be admitted- 

    (a)… 

    (b)…. 

    (c)….. 

    (d)….. 

    (e) where the statement is contained in any official record, book or 

register, kept for the information of the Crown or for public reference and 

was made as a result of enquiry by a public servant in discharge of a duty 

enjoined by the law of the country in which such official record, book or 

register is kept; 

   (f)…. 

   (g)…. 

   (h)….. 

   (i)…. 

   (j)….. 

   (k)…. 

   (l)….. 

   (m)…..” 
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81. It is doubtful whether the DPH Summary falls within the hearsay exception specified in 

section 39(2)(e) (above) which clearly permits documentary hearsay contained in an 

official record, book or register to be admitted into evidence in the circumstances 

described therein. It was, ostensibly, a compilation of information produced at Colina’s 

request by the Department of Health and cannot be said to be an official record, book or 

register kept for the information of the Crown. 

 

82. Section 60 of the Evidence Act, however, clearly facilitates the admission in evidence in 

civil proceedings of statements of fact contained in a document compiled by a person 

acting under a duty in circumstances where: firstly, the content of the document is, or 

forms part of a record compiled from information supplied by another person who had, or 

may reasonably be supposed to have had, personal knowledge of the matters dealt with in 

the information; and secondly, where the information contained in the record is supplied 

to the compiler of the record by such person either directly or through one or more 

intermediaries each acting under a duty. 

 

83. Having regard to section 39(1), it is obvious that the rule against hearsay in this 

jurisdiction is subject not only to statements falling within the exceptions specifically 

listed in sub-section (2), but is subject also to any other provision in the Act itself which 

permits the contents of a document which might otherwise be regarded as hearsay to be 

admitted into evidence. As we see it, section 60 is such a provision.      

          

84. The relevant portions of section 60(1) and (3) provide as follows: 

 

“Admissibility of certain records as evidence of facts stated        

60(1) Without prejudice to section 61, in any civil proceedings a 

statement contained in a document shall, subject to this section and 

to rules of court, be admissible as evidence of any fact stated therein 

of which direct oral evidence would be admissible, if the document 

is, or forms part of, a record compiled by a person acting under a 

duty from information which was supplied by a person (whether 

acting under a duty or not) who had, or may reasonably be supposed 

to have had, personal knowledge of the matters dealt with in that 

information and which, if not supplied by that person to the 

compiler of the record directly was supplied by him to the compiler 

of the record indirectly through one or more intermediaries each 

acting under a duty; and applies also where the person compiling the 

record is himself the person by whom the information is supplied.” 

 

(3) Any reference in this section to a person acting under a duty 

includes a reference to a person acting in the course of any trade, 

business, profession or other occupation in which he is engaged or 

employed or for the purposes of any paid or unpaid offices held by 
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him.” [Emphasis ours]       

  

85. Having examined the DPH Summary at TAB 11 of the record, it purports to be a Medical 

Summary report issued to Colina issued by the Department of Health under the Ministry 

of Health in respect of a patient Monique T. Brigewater Gardiner D.O.B. August 3, 1973 

who was treated at the Ministry of Health’s Flamingo Clinic on 07/05/2007 and 

08/01/2009 respectively. In addition to the dates of the two visits, the Summary contains 

in summary form statements about Mrs. Gardiner’s “Complaints and Abnormal Physical 

Findings”, the “Duration of her illness”, “Diagnosis and Investigations” and the 

“Treatment, Medications and Operations” which were prescribed by the attending 

doctors.  

 

86. The Summary is dated June 30, 2013 and is ostensibly signed by Dr. Pearl McMillan, in 

her capacity as the Director of Public Health. We are satisfied that notwithstanding the 

rule against hearsay in section 39(1), the DPH Summary was admissible in accordance 

with section 60 as a “record” compiled by a person ostensibly acting under a duty, from 

information supplied by the attending doctor(s) at the Flamingo Clinic who would have 

had personal knowledge of Mrs. Gardiner’s medical condition at the time of her visits in 

2007 and 2009.  

 

87. At paragraphs 52 of his Judgment, the learned judge gave the following reasons for his 

finding that the DPH Summary was hearsay and inadmissible: 

 

“52. The DPH Summary is clearly hearsay evidence of the medical history of 

the Insured. The DPH Summary was prepared by Dr. Pearl McMillan. The 

stamp appearing on the DPH Summary seems to indicate that Dr. McMillan 

was at the time of signing the report a Director of the Department of Public 

Health. He did not give evidence and we do not know what is the source of 

the information that appears in the DPH Summary. The names of the 

attending doctors do not appear on the DPH Summary. The name of a 

doctor (which is clearly not Dr. McMillan) appears on the Radiology and 

Ultrasound Form dated 7/5/07 (the same date as the first visit summarized in 

the DPH Summary). It was not suggested at trial that Dr. McMillan was in 

attendance during the Insured’s apparent visits to the Clinic. And none of 

the attending doctors was called to give evidence. 

 

53. Facts in issue must, subject to certain exceptions, be proved by direct 

evidence. The DPH Summary is hearsay and not direct evidence of the 

medical history of the Insured. The Insurer has not established that any of 

the exceptions to the hearsay rule apply to the DPH Summary or the 

Radiology and Ultrasound Form.” 

88. Regrettably, the learned judge appears not to have adverted to sections 39 or 60 of the 

Evidence Act. Had he done so he may have had second thoughts about his view that the 
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DPH Summary was inadmissible hearsay. However, that is not the only difficulty we 

have found with his decision.  

 

89. As we see it, it is undisputed that at the trial in the court below, Colina never purported to 

adduce direct evidence of Mrs. Gardiner’s past medical condition by calling the attending 

physician(s) who had treated her at the Flamingo Clinic in 2007 and 2009 to give oral 

testimony of the fact of her visits to the Clinic, or of their professional findings or 

opinions, or the basis on which they arrived at the diagnosis at the time of her visits. 

Instead, (as it was entitled to do) Colina sought to prove the fact of Mrs. Gardiner’s prior 

medical history by relying on the contents of the DPH Summary, by having it admitted 

into evidence by consent.  

 

90. To this end, prior to the start of the trial, counsel for Colina reached agreement with 

counsel for the respondent for the DPH Summary and the several other documents on 

which Colina proposed to rely for its defence to be included in the agreed trial bundle and 

produced at the trial. This is in line with the long-standing practice in this jurisdiction 

which requires parties in Supreme Court Civil proceedings to file a trial bundle prior to 

the commencement of the trial, separating those documents which are agreed from those 

which are not.   

 

91. The practice stems from Supreme Court Practice Direction No. 2 (1974-1978) issued by 

Knowles C.J., the relevant portions of which provide as follows: 

 

“LISTS AND BUNDLES OF DOCUMENTS: 

The attention of members of the Bar is called to Order 24 rule 2 of 

the Supreme Court Practice concerning the discovery by parties 

without order. The rule seems to be observed more in the breach 

than in the performance. 

 

When a case is set down for hearing the Plaintiff should deliver to 

the Clerk of the Judge who is to hear the case at least two bundles of 

documents. One bundle will contain all the relevant pleadings and 

other documents which have been filed, each page being numbered. 

Another bundle will contain all the relevant correspondence and 

other documents, each page being numbered. All documents should 

be copied on foolscap and all pages should be of uniform length. 

 

The bundles should be agreed beforehand with other parties, if 

possible, the Defendant or Defendants supplying to the Plaintiff 

those documents which they wish to be included. If any document 

cannot be agreed, they should be bound in a separate bundle. 
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A copy of each bundle should be provided for the Judge, for each 

Counsel appearing in the case, and one copy for witnesses. 

 

Documents which are not included in the bundles will be admitted in 

evidence only in exceptional circumstances.” [Emphasis ours] 

 

92. We note that the wording of Practice Direction No. 2 is different from the UK and 

Malaysian Practice Directions discussed in the cases of Charnock and Yeo Inq King 

(above) to which Mr. North drew our attention. Practice Direction No 2 is, for instance, 

silent as to whether the documents which are included in an agreed bundle are admitted 

as evidence of their contents, whereas the English and Malaysian directions expressly 

state that the documents in an agreed bundle are admissible at trial “as evidence of their 

contents, unless objection is taken.” 

 

93. The last line of Practice Direction No. 2 (extracted above) is, however, significant. It 

strongly suggests that documents in an agreed bundle are already in evidence by 

agreement, whereas documents not agreed and not contained in the agreed bundle are not 

in evidence, and will only be admitted in evidence in exceptional circumstances. It 

therefore seems to us that although Practice Direction No 2 is silent as to whether the 

documents in an agreed bundle are admitted as evidence of their contents, the position in 

the Bahamas is no different from that in England or Malaysia. Accordingly, documents in 

an agreed bundle are admissible at trial as evidence of their contents, unless objection is 

taken.  

 

94. As we have already observed, while documents are in the agreed bundle by consent and 

are therefore in evidence before the court, the relevance and weight which will be 

accorded by the judge to them are, however, an entirely a different issue. 

 

95. In Colco Electric Co. v. Gold Circle Co. [2003] BHS J. No. 53. Lyons J., considered the 

“raison d’etre” of Practice Direction No. 2. He made the following observations about the 

reason for trial bundles with which wholeheartedly agree: 

 

“8. The concept of the bundle of documents was designed to overcome the 

need to have witnesses come before the court simply to give formal evidence 

of admissibility of a particular document. The agreed bundle comprises 

documents which both counsel agree are relevant and admissible. The 

question of what weight to attach to a document is a matter for the Court. 

Counsel can agree as to whether the documents are tendered by consent as 

to admissibility alone, or as to accuracy and/or veracity. It is usual to refer 

to the documents at trial and have them explained by witnesses. In this trial 
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some of the documents were left unexplained so that I was left with little or 

no idea what they mean or what their relevance is…..” [Emphasis ours]   

 

96. It seems to us that the inclusion of a document in an agreed trial bundle in accordance 

with Supreme Court Practice Direction No. 2 means that it is admitted in evidence before 

the trial judge by agreement, without the party wishing to rely on it having to call a 

witness to formally produce it or to authenticate it. That said, it is obvious that while the 

document is undeniably in evidence by consent, its relevance and significance to the 

issues-in-dispute will usually only become evident when witnesses who are actually 

called to testify at the trial are referred to the document and give secondary evidence 

about its contents.  

 

97. Sections 41 and 43(e) respectively of the Evidence Act, permit secondary evidence of a 

document to be given, inter alia, through oral accounts of the contents of a document 

given by a witness who has seen the document. The relevant portions of sections 41 and 

43(e) provide: 

 

“Contents of document, how proved 

41. The contents of documents may be proved either by primary or 

by secondary evidence. 

……” 

 

“Meaning of secondary evidence 

43. Secondary evidence includes- 

(a)… 

… 

(e) oral accounts of the contents of a document given by some person 

who has seen it.” [Emphasis ours] 

 

98. As we see it, notwithstanding the Practice Direction, the fact that a specific document 

relied on by one party is contained in an agreed trial bundle, does not prevent the other 

party from making a formal objection at the start of the trial to its contents being used or 

referred to witnesses in the course of the trial. Ideally, advance notice of any objection 

should be given to the party wishing to rely on the document so that the party relying on 

it will be alerted of the necessity to call the maker of the document to authenticate it and 

give direct evidence about its contents. However, if (as occurred in the court below) no 

such objection is made before the commencement of the trial, and a specific document in 

the agreed bundle is used and oral testimony given (without objection) by witnesses who 

have seen it, the contents of the document are undeniably proved by secondary evidence 

as provided in sections 41 and 43(e) of the Act.  
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99. In the absence of a formal objection taken by counsel for the Plaintiff, Mr. Moxey, at the 

start of the trial to the DPH Summary being admitted as evidence of its contents, counsel 

for Colina, Ms. Sherman, was entitled during the trial to assume that the authenticity of 

the Summary as well as the truth of its contents were not in issue and further, that there 

would be no need for Colina to call the maker of the Summary to produce it; or to call the 

medical doctors who had attended Mrs. Gardiner at the Flamingo Clinic in 2007 and 

2009 to prove the truth of the statements contained therein.  

 

100. In our view, it was simply impermissible for Mr. Moxey (as he did in his Closing 

Address following the trial) to raise an objection to the admissibility of Mrs. Gardiner’s 

medical records on the basis that they were hearsay after the case was closed. The 

contents of the documents were clearly already in evidence before the learned judge. 

Many of the documents had featured prominently in the testimony of the parties 

witnesses, more especially in the evidence of Dr. Bodha and Dr. Walkine respectively, 

who testified on behalf of the respondent and Colina respectively. The DPH Summary, in 

particular, was also a “record” within the contemplation of sec.60 of the Evidence Act.  It 

was put to and commented on in the evidence of the witnesses at the trial and the trial 

judge was obliged to advert to it and to consider it for its relevance and full import to the 

facts-in-issue and ultimately, give it such weight, in the light of any other evidence and 

any cross-examination, as appeared to him to be proper. See Schering Chemicals 

(above) page 854 per Bingham J.  

 

101. For the learned judge to have (as he did) completely exclude the contents of the 

Summary from his consideration on the basis of the hearsay rule was not only 

unreasonable and unfair, but plainly wrong. As Mr. Moxey raised no challenge to its 

admissibility or use during the trial, and utilized himself in the course of the respondent’s 

case, he ought to have been prevented from subsequently challenging it as hearsay in his 

Closing Address at the close of the trial. 

 

102. We were satisfied that the contents of the DPH Summary, coupled with the 

answers which Mrs. Gardiner had given to the questions about her health contained in the 

Application for Life Insurance form and the Medical Examiner’s Report, clearly 

established a crucial aspect of Colina’s Defence which was firstly, that Mrs. Gardiner had 

a pre-existing medical condition and secondly, that she had failed to disclose to Colina as 

required, “full, complete and true information” about her prior medical history at the 

time she applied for coverage.  

 

103. We found it significant that under cross-examination, the respondent himself 

expressly agreed with Counsel for Colina, Ms. Sherman, that the DPH Summary and the 

other documents which had been put to him, showed that his wife suffered from 
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hypertension; and further, that notwithstanding her diagnosis at the Flamingo Clinic years 

before, his wife had answered “No” to the questions pertaining to hypertension or high 

blood pressure. In short it was undeniable that the contents of Mrs. Gardiner’s medical 

records were undoubtedly in evidence before the judge.      

       

104. In our view, the several documents (including the DPH Summary) on which 

Colina relied at the trial for its defence was documentary evidence which had been 

properly admitted into evidence at the trial. The documents (including the DPH 

Summary) were included in the agreed trial bundle and were admitted into evidence by 

consent. At the start of the trial, Mr. Moxey did not raise an objection to the contents of 

the Summary being admitted as evidence of the truth of the assertions contained therein. 

Quite to the contrary, witnesses for both parties who had previously seen the documents, 

had attended the trial and given oral accounts of the contents of the very documents, once 

again proving the contents by secondary evidence in the manner envisaged by sections 41 

and 43(e) of the Evidence Act. In short, evidence of Mrs. Gardiner’s prior medical 

history, as well as of the material non-disclosures/representations about her medical 

condition which Mrs. Gardiner had made prior to the issuance of the policy, was properly 

before the judge and was evidence which the judge could not ignore. 

 

105. It follows that we were satisfied that the learned judge erred in law in finding that 

the DPH Summary and the Radiology and Ultrasound Form were inadmissible hearsay; 

and in further concluding (as he did at paragraphs 53 and 54 of his Judgment) that Colina 

had not established by “proper evidence” the material non-disclosures pleaded in its 

defence. In the circumstances, the appellant succeeded on ground 2.   

 

106. Colina’s complaints at grounds 3, 4, 5, 7, 8, 9, 10 and 11 built upon its complaints 

in ground 2 which we determined in Colina’s favour. Viewed together, they 

systematically challenged the learned Judge’s reasoning located between paragraphs 51 

through 58 of the Judgment culminating with his conclusions at paragraphs 59 and 60 

that Colina had failed to establish that Mrs. Gardiner did not honestly believe she was 

answering the questions relating to blood pressure and hypertension truthfully; and that 

on that basis Colina’s defence of non-disclosure failed. 

 

107. The learned judge having erroneously excluded the contents of the DPH Summary 

and the Radiology and Ultrasound Form from his consideration on the basis that they 

were hearsay and inadmissible, it was obvious to us that his conclusions at paragraphs 54 

and 55 that Colina had failed to establish by proper evidence that Mrs. Gardiner was 

prescribed medication for hypertension or that she suffered from headache; and that 

Colina had failed to establish the untruthfulness of the information which Mrs Gardiner 

had provided in relation to her medical condition, were once again, plainly wrong.  
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108. It follows that the judge’s further finding at paragraph 60 that Colina had failed to 

establish its defence of non-disclosure was fatally flawed. 

 

109. Prior to the commencement of the trial, counsel for the respondent, Mr. Moxey 

made no formal objection to the admissibility of the contents of the DPH Summary. 

Indeed, throughout his Witness Statement, the respondent’s expert witness, Dr. Srinivas 

Bodha referred to the contents of the Summary. At paragraph 6 of his Witness Statement 

after referring to the contents of the DPH Summary and the Medical Examiner’s Report, 

Dr. Bodha agreed that based on any one of Mrs. Gardiner’s three blood pressure readings 

provided an indication that she suffered from high blood pressure. 

 

110.  Furthermore, at paragraph 9 of his Witness Statement, Dr. Bodha expressed his 

medical opinion, consistent with Colina’s Defence, that the fact that the doctor who 

examined Mrs. Gardiner in 2007 had prescribed medications for high blood pressure and 

not headache, suggested that Mrs. Gardiner’s complaint on that visit was not a headache, 

but perhaps symptoms of uncontrolled hypertension. 

 

111. Nothing in Dr. Bodha’s Witness Statement suggested that he doubted the veracity 

of the contents of the Summary. Quite the contrary, he confirmed the correctness of the 

diagnoses and had no difficulty with the findings of the attending doctor(s) that she had 

high blood pressure and symptoms of uncontrolled hypertension. At paragraph 11 of his 

Witness Statement, Dr. Bodha, however, expressed his professional opinion that in the 

light of the diagnoses of the attending physicians at the time of her 2007 and 2009 visits 

to the Flamingo Clinic contained in the DPH Summary, he was unable to conclude that 

Mrs. Gardiner suffered from headaches. 

 

112. As we see it, the contents of the DPH Summary read together with the Medical 

Examiner’s Report which were before the learned judge in the agreed bundle, the 

contents of which had been relied on by both parties (without objection) in the testimony 

of various witnesses at the trial, amply established on the balance of probabilities that in 

breach of her duty of full, complete and truthful disclosure and as evidenced from her 

negative responses to questions put to her in the Medical Examiner’s Report prior to 

issuance of the policy, Mrs. Gardiner had more likely than not: 

 

a) been treated for and had had known indications of headache; and 

b) been treated for or had had known indications of high blood pressure or other 

known disorder of the heart or blood vessels; 

c) been treated by drugs for hypertension.    
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113. In this case, the policyholder who approached Colina for life insurance coverage 

was Mrs. Gardiner who was unfortunately, deceased. As the judge observed at paragraph 

56 of his Judgment, the policyholder was unavailable to defend her answers to the 

questions put to her in the Application for Insurance form and the Medical Examiner’s 

Report. This, however, is not unexpected in situations where (as here) an insurer is 

seeking to avoid payment under a life insurance contract on the basis of non-disclosure of 

a material fact which it claims induced it to issue a policy which it otherwise would not 

have issued. 

 

114. At the trial, Colina sought to establish the fact of the material non-disclosures 

identified at paragraph 7 and 8 of its Defence principally, by relying on the negative 

answers pertaining to Mrs. Gardiner’s medical history which she had ostensibly given to 

specific questions contained in Part 1 of the Medical Examiner’s Report and which she 

had signed and expressly declared to be “full, complete and true”.  

 

115. In order to establish the fact that Mrs. Gardiner knew of her condition at the time 

she gave the negative answers and prior to issuance of the policy, Colina also relied on 

the contents of DPH Summary which was a “record” (within the contemplation of section 

60 of the Evidence Act) and admissible as evidence of the facts stated therein of which 

direct oral evidence would have been admissible. 

 

116. At paragraph 57, the learned judge found that counsel for the respondent, Mr. 

Moxey, had conceded that Mrs. Gardiner suffered from high blood pressure/hypertension 

when she applied for the policy. As we see it, this concession necessarily meant that the 

evidence contained in the DPH Summary and the Medical Examiner’s Report was 

conceded and the fact of the non-disclosure of her prior medical condition was accepted 

and not in dispute.  

 

117. However, notwithstanding the concession, at paragraph 57 of his Judgment, the 

learned judge accepted Mr. Moxey’s contention (repeated before us on appeal) that in the 

face of a blood pressure reading shown in the Medical Examiner’s Report of 135/80 

which is above the norm, Colina had notice of the fact of her elevated blood pressure and 

was not induced by the non-disclosures she had clearly made. With respect, the judge’s 

finding not only ignored the contents of the DPH Summary which he had erroneously 

found to be hearsay, but in addition, totally overlooked the contents of the Medical 

Examiner’s Report and the evidence of Dr. Franklin Walkine whose testimony on 

Colina’s behalf was that a blood pressure reading of 135/80 fell within the acceptable 

range and, in the absence of the applicant disclosing that she was hypertensive and under 

treatment, would suggest a controlled or normal blood pressure. 
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118. As we see it, had the learned judge examined the contents of the Medical 

Examiner’s Report, and in particular, Colina’s instruction to the examiner at Item 4(b) 

(set out earlier) to repeat twice and at 5-minute intervals a blood pressure reading which 

exceeded 140/90, he would not fail to have concluded that what Colina considered 

material and what would have been regarded as a ‘red flag’ for hypertension was any 

reading which persistently exceeded 140/90. 

  

119. The evidence which was before the learned judge, clearly established the fact that 

Mrs. Gardiner had failed to disclose the matters specifically pleaded at paragraphs 7 and 

8 of Colina’s Defence. As she had been prescribed medication for hypertension on her 

first visit and medication for a suspected tension headache on her second visit, Mrs. 

Gardiner must be taken to have known about her condition and chosen not to disclose 

them. Furthermore, inasmuch as the non-disclosures and/or misrepresentations came to 

light within the two (2) year contestability period provided for in the policy, Colina was 

under the terms of the policy itself, entitled to avoid the policy and to reject the 

respondent’s claim for payment of the sum assured. 

 

120. At paragraph 60 of his Judgment, after finding that Colina had failed to establish 

non-disclosure, the learned judge proceeded (on the assumption that he was wrong to so 

find) to consider whether in order to avoid the policy, Colina ought also to have 

specifically pleaded and proved the materiality of the non-disclosures; and the fact that it 

had been induced by the non-disclosures to issue the policy. The learned Judge then 

proceeded between paragraphs 61 through 77 of his Judgment to express views, and to 

make findings regarding: (a) the effect of Colina’s failure to plead that it had been 

induced to enter the contract of insurance by reason of the non-disclosures and/or 

misrepresentations and (b) the legal effect of the incontestability clause; before finally, 

refusing Colina’s application to amend its pleadings. 

 

121. We turn to consider Colina’s complaints about these matters under the following 

italicized heading. 

 

Was the judge’s refusal to allow Colina to amend its pleadings following the trial to include 

the issue of inducement plainly wrong?- (grounds 12-13) 

 

122. We turn now to ground 12 which questioned the judge’s finding at paragraph 73 

that the incontestability clause was irrelevant when it was an express term of the contract 

between the defendant and the insured. 

 

123. At paragraph 73 of the Judgment the learned judge stated: 
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“73. For the reasons that I stated above, I do not agree with the 

Insurer’s construction of the contestability clause. In my view, the 

clause is not an absolute bar to any claim for the insurance proceeds 

within a two year period after the issuance of the policy where the 

Insurer merely discovers that the Insured failed to disclose 

information material to the policy at the time of application. And 

this is where I think that the Insurer has gone wrong in this action. 

In their pleadings and their evidence Insurers appear to have 

regarded it as sufficient to prove that after the death of the Insured 

and within the 2 year period they received some records that 

satisfied them that the Insured had failed to disclose material 

information. They did not appear to consider that they actually had 

any burden of establishing that the Insured actually had 

hypertension & high blood pressure and suffered from headache. 

They regarded it as sufficient merely to give evidence of their 

internal investigation and their internal findings. As I said above, the 

burden upon the Insurer in this came [sic] is the same as if there 

were no contestability clause at all. The clause is irrelevant. It never 

comes into play because the general principles regarding avoidance 

for non-disclosure apply in the first 2 years.” 

 

124. We do not fully agree with the learned judge’s explanation of the meaning and 

effect of the incontestability clause. Properly construed, the clause is obviously intended 

to alert the policyholder of Colina’s right to avoid the policy and to resist a claim for the 

insurance proceeds on the ground of material non-disclosure or misrepresentation if the 

claim were to be made within a period of two years from the issuance of the policy. 

Beyond the two-year period, however, as the clause unambiguously states, the policy can 

only be avoided if Colina were able to establish that the misrepresentation or non-

disclosure was fraudulent. 

 

125. As the respondent’s claim was presented to Colina well within the two-year 

contestability period, the clause was clearly relevant to Colina’s Defence. It was 

necessary for the clause to be pleaded inasmuch as it established Colina’s right under the 

contract to avoid the policy on the ground of material non-disclosure.      

                      

126. We fully agree with the learned judge’s opinion that mere reliance on the 

incontestability clause could and would not absolve Colina from the evidential burden 

which (based on the authorities outlined earlier) rested on it, as insurer, to prove not only 

that material facts had not been disclosed, but that the non-disclosures had induced it to 

issue the policy. However, in our view, there is no rigid requirement for inducement to be 

pleaded.                          
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127. Where the learned judge fell into error was to regard the incontestability clause as 

irrelevant and to take the view that Colina’s defence of material non-disclosure 

necessarily failed because inducement had not been pleaded. The law is clear. If an 

insurer is to succeed in having an insurance policy avoided on the ground of material 

non-disclosure, inducement must be established by evidence. As we have said, there is no 

absolute requirement for the fact of inducement to be pleaded. However, whether pleaded 

or not, it must always be proved.  

 

128. As the cases discussed earlier clearly establish, there is no presumption of law that 

an insurer is induced to enter into a contract simply because a material non-disclosure has 

been proved. To prove inducement, the insurer must establish on the balance of 

probabilities that but for the relevant material non-disclosure, it would not have entered 

into the contract on those terms. This is generally proved by evidence from the insurer. 

The authorities, however, show that even in the absence of evidence of inducement being 

led from the insurer, the facts before the court may be such that the court may 

nevertheless infer that the insurer had been so induced. See Pan Atlantic and 

Assicurazioni Generali (above).  

 

129. As we saw it, the learned judge was obviously wrong to have treated the 

incontestability clause as irrelevant to Colina’s defence. It was, after all, a contractual 

term of the policy which had issued to Mrs. Gardiner which gave Colina the right within 

two years of the start of coverage, to avoid any claims under the policy on the basis of a 

misrepresentation of, or a non-disclosure of material facts. As we saw it, having firstly, 

erroneously found that Colina had failed to adduce “proper evidence” of material non-

disclosure and thereafter, erroneously taken the view that inducement had necessarily to 

be pleaded, the judge failed to examine the evidence to determine whether Colina had 

adduced evidence of inducement and further failed to consider whether, even in the 

absence of such evidence, the nature of the non-disclosure was such that inducement 

could nonetheless be inferred. As we saw it, having failed to conduct the necessary 

inquiry, he erred in law. Ground 12 succeeded. 

 

130. We turn finally to address Colina’s complaint at ground 13 in relation to the 

learned judge’s refusal to allow Colina the opportunity to amend its Defence. 

 

131. The issue of the necessity for Colina to plead inducement was raised by the 

learned judge of his own motion. He took the view that it had not been pleaded and 

should have been. He requested both Counsel to provide supplemental written 

submissions on the point. Both parties obliged. Colina pre-emptively took the precaution 

of filing a Summons to Amend. However, the learned judge refused to permit Colina to 
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amend its Defence.           

   

132. At paragraphs 75, 76 and 77 of  his Judgment, the judge gave the following 

reasons for the exercise of his discretion to refuse the amendment application: 

 

“75. I regard the amendment for which leave is asked as seeking to repair an 

omission properly to plead inducement and that I should only grant leave to 

amend at this stage if the amendment can be made without injustice to the 

other side. There will, of course, be no injustice if the Plaintiff can be 

properly compensated by an order as to costs. 

 

76. What prejudice will the Plaintiff suffer if the amendment is allowed? 

Unfortunately, I am only sitting on this court as in an acting judge and my 

tenure expires at midnight tonight. If the amendment is allowed, it would be 

unfair not to permit the Plaintiff to make any reasonable consequential 

amendments in reply if appropriate, to allow further evidence by both sides 

on any resulting issues relating to inducement. But, though it may be 

technically possible for me to continue proceedings after the expiry of my 

term as an acting Justice, there are serious logistical and administrative 

difficulties in my so doing. Indeed, my schedule for the foreseeable future 

would make that extremely difficult. And it would be a grave hardship to the 

Plaintiff if he should have to start again before another judge. The Plaintiff 

has been through enough in this case. In these circumstances, I consider that 

an order for costs would not adequately compensate the Plaintiff. And, in 

any event for the reasons I have expressed above, I have found for the 

Plaintiff on other grounds and the amendment would make no difference to 

the ultimate result. 

 

77. In the circumstances, I refuse the amendment.” 
 

133. Order 20 Rule 5 of the Rules of the Supreme Court clearly permitted Colina to 

amend its Defence at any stage of proceedings. It further gave the judge a discretion 

whether to allow or to refuse the amendment with the aim of doing justice between the 

parties. Rule 5 states:          

  

“5. (1) Subject to Order 15, rules 6, 7 and 8 and the following provisions of 

this rule, the Court may at any stage of the proceedings allow the plaintiff to 

amend his writ, or any party to amend his pleading, on such terms as to 

costs or otherwise as may be just and in such manner (if any) as it may 

direct.  

     

134. Notwithstanding that the proceedings had entered its final stages, the reasons 

which the learned judge proffered for exercising his discretion to refuse to allow Colina 

to amend its Defence, namely, the fact that his tenure as an acting judge “expires at 

midnight tonight” and that “though it may be technically possible…to continue 
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proceedings after the expiry of [his] term as an acting Justice, there would be serious 

logistical and administrative difficulties” and because the “Plaintiff had been through 

enough” were irrelevant, unreasonable and plainly wrong. Such considerations were 

completely irrelevant to the application before him and clearly were not matters on which 

a judge ought to have based his discretion whether to permit or refuse the amendment. On 

the state of the evidence (including the evidence of inducement) which was already 

before him in the dying stages of the trial, we took the view that it was not only 

unreasonable, but unfair, and wrong for the learned judge not to have allowed Colina to 

amend its pleadings to include the averment of inducement which he considered to be 

necessary. 

 

135. It appeared to us that for the learned judge of his own volition to raise what he 

thought was a technical defect in the pleadings, request additional submissions on the 

point, and then, for the reasons he gave, refuse Colina’s application to be allowed to 

plead inducement, unfairly undermined Colina’s case and made it impossible for the 

defence to succeed. 

 

136. Neuberger J., (as he then was) in Charlesworth v Relay Roads Limited (in 

liquidation) and others (1999) 4 All ER 397 summarized the relevant matters which a 

court should take into account when considering an application for an amendment to 

pleadings. He stated:  

 
"As is so often the case where a party applies to amend pleadings or to call 

evidence for which permission is needed, the justice of the case can be said to 

involve two compelling factors. The first factor is that it is desirable that 

every point which a party reasonably wants to put forward in the 

proceeding is aired: a party prevented from advancing evidence and/or 

argument on a point (other than a hopeless one) will understandably feel 

that an injustice has been perpetrated on him, at least if he loses and has 

reason to believe that he may have won if he had been allowed to plead, call 

evidence on, and/or argue the point particularly where the other party can 

be compensated in costs for any damage suffered as a result of a late 

application being granted, there is obviously a powerful case to be made out 

that justice indicates that the amendment should be permitted." 

 

137. Applying this principle to the present case, it was obvious that Colina ought to 

have been allowed to amend its Defence to plead the issue of inducement which the judge 

considered necessary. 

 

138. In any event, even if inducement was not specifically pleaded; or even if the 

amendment were refused, in the light of the authorities, it was incumbent on the learned 

judge to have examined the evidence before him to determine whether Colina had in fact 

adduced evidence of inducement; or alternatively, whether even if no such evidence was 
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led, inducement could nonetheless be inferred from the very nature of the non-disclosures 

which had been established on the evidence.       

  

139. Based on the principles of inducement elucidated in Assicurazioni Generali 

(above) it is clear that: “…the facts may…be such that it is to be inferred that the 

particular insurer or reinsurer was so induced even in the absence from evidence 

from him”. 

 

140. There is no doubt that the responses which Mrs. Gardiner provided to the 

questions which Colina had put to her on her Application for Life Insurance form 

regarding her health together with the information about her prior medical condition 

which she subsequently provided to the medical examiner in the Medical Examiner’s 

Report, directly influenced Colina’s decision to assume the risk on the terms that it did. 

In law, this influence is considered inducement. 

 

141. The evidence of Colina’s underwriter, Angela Taylor located at paragraph 4 of 

her Witness Statement was that the information which had been supplied by Mrs. 

Gardiner was what Colina had used to assess its risk in insuring her and on what terms.  

 

142. At paragraph 12 of the Statement, Angela Taylor’s evidence also was that if 

Colina had been made aware of the fact that Mrs. Gardiner had a longstanding diagnosis 

of “uncontrolled hypertension” and further had been prescribed medication for that 

condition as well as for frequent headaches, it would not have undertaken the risk. 

Instead, coverage had been issued to Mrs. Gardiner by Colina in good faith on the basis 

that the answers she had provided were “full, complete and true”. As we see it this was 

clear evidence of inducement. 

 

143. In our view, the contents of the DPH Summary, successfully established Colina’s 

case that Mrs. Gardiner had failed to disclose material information about her pre-existing 

hypertensive condition which it had specifically requested from her both on her 

Application for Life Insurance form, and again, in Part I of the Medical Examiner’s 

Report. What is more, the DPH Summary (which the judge erroneously rejected as 

inadmissible hearsay) also proved that despite having been treated at the Flamingo Clinic 

in July 2007 as a “known hypertensive for two years” and despite having been prescribed 

high blood pressure medication by the attending physician, Mrs. Gardiner clearly told 

Colina’s medical examiner that she had never been treated by drugs for hypertension, 

causing the medical examiner who she had “just met” to record a “No” in answer to Item 

4(b) of the Report. (See above at paragraphs 4 through 20.) 
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144. These were undoubtedly proved facts from which the learned judge could 

reasonably have found that Colina had been induced to enter into the contract of 

insurance with Mrs. Gardiner on terms not appropriate to the risk involved. Even though 

the fact of inducement had not been expressly pleaded in its Defence as the judge thought 

it should have been, there was more than sufficient evidence of inducement before him 

from Colina’s underwriter, Angela Taylor, from which such a finding could be made. 

What is more, the very nature of the representations/non-disclosures which Mrs Gardiner 

made at the time she applied for coverage, were more than sufficient facts from which 

inducement could also have been inferred. Regrettably, the learned judge failed to have 

regard to the relevant principles regarding how inducement may be established and, in 

particular, failed to examine the evidence which Colina had adduced before refusing the 

application to amend. His decision on inducement was clearly wrong. We accordingly, 

had no difficulty in acceding to Colina’s appeal on ground 13. 

 

145. Before concluding, we call to mind Lord Kerr’s guidance to appellate courts 

located at para 35 of the Board’s decision in Bahamasair Holdings Ltd v. Messier 

Dowty Inc [2018] UKPC 25 as follows: 

 

“1. ……[A]ny appeal court must be extremely cautious about upsetting a 

conclusion of primary fact. Very careful consideration must be given to the 

weight to be attached to the judge’s findings and position, and in particular 

the extent to which, he or she had, as the trial judge, an advantage over any 

appellate court. The greater that advantage, the more reluctant the appellate 

court should be to interfere…” – Central Bank of Ecuador v. Conticorp SA 

[2015] UKPC 11; [2016] 1 BCLC 26, para 5. 

 

2. Duplication of the efforts of the trial judge in the appellate court is likely 

to contribute only negligibly to the accuracy of fact determination – 

Anderson v. City of Bessemer, Cited by Lord Reed in para 3 of McGraddie. 

 

3. The principles of restraint “do not mean that the appellate court is never 

justified, indeed required to intervene.” The principles rest on the 

assumption that “the judge has taken proper advantage of having seen the 

witnesses, and has in that connection tested their evidence by reference to a 

correct understanding of the issues against the background of the material 

available and the inherent probabilities.” Where one or more of these 

features is not present, then the argument in favour of restraint is reduced. – 

para 8 of Central Bank of Ecuador.” 

 

146. Having given anxious consideration to the learned judge’s findings and the 

various reasons he gave for his decision, we were satisfied that although he had the 

benefit of seeing the witnesses and in that sense, obviously had an advantage which we as 

an appellate court did not have, this was a case where, as we have demonstrated, his 
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assessment of the evidence and the issues he had to resolve was so plainly wrong that we 

were left with no alternative but to intervene.  

 

Disposition 

 

147. For all the foregoing reasons we allowed the appeal, set aside the learned judge’s 

decision and entered judgment for the appellant on its Defence. Costs of the appeal and in 

the court below are awarded to the appellant to be taxed if not agreed. 
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