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         1   The oral judgment of the court was delivered by 
 
         2   Barnett, JA: 
 
         3             This is an appeal by Aetos Holdings Limited (trading 
 
         4   as Wendy's), against a decision by the vice-president of the 
 
         5   tribunal given on 1st December, 2018, whereby it was adjudged 
 
         6   that the respondents were wrongfully dismissed and entitled to 
 
         7   damages in the sum of $12,584.00 with respect of Stacy Johnson 
 
         8   and $14,638.00 with respect to Juliette Joseph-Josey. 
 
         9             The respondents were employees of the appellant 
 
        10   company, who used the company's container to transport 
 
        11   personal items from the United States to The Bahamas.  The 
 
        12   issue before the tribunal was whether or not they had the 
 
        13   permission of the company to use the company's containers to 
 
        14   transport the items, and, secondly, whether or not they were 
 
        15   dishonest in failing to pay the customs duties payable on 
 
        16   those personal items which were transported in the company's 
 
        17   container. The matter came before the tribunal and the 
 
        18   tribunal found that the employees did in fact have the 
 
        19   permission of the company to use the company's trailers or 
 
        20   containers for the purposes of transporting their personal 
 
        21   items.  On that basis the tribunal determined that the 
 
        22   employees were wrongfully dismissed. 
 
        23             Unfortunately, the vice-president did not go on to 
 
        24   consider the second aspect of the pleaded defence of the 
 
        25   appellant's, the employer, that the employees failed to pay 
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         1   the customs duties payable on those personal items when they 
 
         2   were obliged to do so and that this failure to pay the customs 
 
         3   duties was not discovered until two years later when it 
 
         4   appears that the company conducted some form of an audit. 
 
         5             The appellant is entitled to have that part of their 
 
         6   defence considered by the tribunal in determining whether or 
 
         7   not they were entitled to terminate the employees.  The 
 
         8   tribunal did not consider that part of the appellant's defence 
 
         9   and, in our view, that is a fundamental error of law.  Parties 
 
        10   are entitled to have their defences considered in its entirety 
 
        11   and a tribunal is not entitled to ignore any part of a party's 
 
        12   defence to proceedings before it. 
 
        13             In these circumstances, it appears to us that the 
 
        14   proper course is to allow this appeal and to remit the matter 
 
        15   back to the Industrial Tribunal for the purposes of 
 
        16   considering the case de novo and, in particular, to consider 
 
        17   the aspect of the appellant's defence that the employees were 
 
        18   dishonest in failing to pay the customs duties in a timely 
 
        19   basis when the items were delivered to them in Nassau. 
 
        20             In the premises, we quash the decision and allow 
 
        21   appeal.  As this is a matter emanating from the Industrial 
 
        22   Tribunal, there will be no order as to costs. 
 
        23                            Dated this 17th day of April, 2019 
 
        24                                 _____________________ 
                                             BARNETT, JA 
        25 
             ss 


