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Industrial Tribunal appeal – Unfair dismissal – Wrongful dismissal – Sections 33, 34 & 35 of the 

Employment Act – Section 64 of the Industrial Relations Act  

The appellant was dismissed from the respondent company after 14 years of service. At the time 

of her dismissal she had been serving as the store manager of the respondent’s Michael Kors 

Store on Paradise Island. The facts leading to her dismissal are that on 30 September 2017 a 

promotional event was held at the store during which time champagne was served and the staff 

was encouraged to mix and mingle with the guests. At some point during the function the 

appellant drank at least two glasses of champagne in an office area of the store; she also allowed 

members of her staff to consume some of the champagne.  

Two weeks later the appellant was called into a meeting with the Division Manager who 

completed an Employee Disciplinary Report and suspended her for 5 days without pay. When 

that time period was up on 18 October 2017 the respondent summarily dismissed the appellant, 

citing her gross misconduct as the reason for her termination.  
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The appellant filed a complaint with the Labour Board and the matter was transferred to the 

Industrial Tribunal. At the Tribunal the appellant’s claim was one of unfair dismissal and 

improper severance pay. However, the case was argued on the basis of wrongful dismissal. On 4 

February 2019 the Tribunal dismissed the appellant’s Originating Application on the grounds 

that the respondent held an honest belief that the appellant was guilty of misconduct and 

therefore it was within its rights to dismiss the appellant. Aggrieved by this decision the 

appellant has appealed to this Court.  

Held (Barnett, JA dissenting on order for new hearing): appeal allowed; decision of the Tribunal 

set aside and a new hearing ordered. Respondent’s Notice is dismissed.  

per Isaacs, JA: The dispute referred to the Tribunal by the Minister was on the basis of unfair 

dismissal; the Vice President fundamentally erred by deciding the appellant’s case on the basis of 

wrongful dismissal. There is a clear distinction between a claim under section 33 of the 

Employment Act and a claim under section 34 of the Employment Act. While the two may be 

conjoined to ground an action against an employer, they cannot be conflated or intermixed.  

In essence, the appellant was prejudiced by the failure of the Tribunal to properly address and 

consider her claim of unfair dismissal in the manner outlined in the Employment Act. Further, 

the Tribunal had no jurisdiction to hear a case based on wrongful dismissal. 

B.M.P. Limited D/B/A Crystal Palace Casino v Yvette Ferguson IndTribApp App No. 116 of 

2012 considered 

Bahamasair Holdings Limited v Omar Ferguson SCCivApp No. 16 of 2016 considered 

Debra Brathwaite v First Citizens Bank (Barbados) Limited Case:  ERT/2018/012 considered 

Higgins v. Walkers Industries Ltd [2017] BHS J 79 considered 

Island Hotel Company Limited v. John Fox IndTribApp. No. 54 of 2017 mentioned 

First Caribbean International Bank (Bahamas) Ltd. v Byron Miller IndTribApp. No. 40 of 2018 

mentioned 

The Attorney General v Pratt [2013] 1 BHS J. No. 7 applied 

 

per Crane-Scott, JA: Given the limitations of our Employment Act as presently drafted and the 

existing local jurisprudence, wrongful dismissal and unfair dismissal claims are completely 

separate claims each with their own principles which cannot be conflated in the absence of 

statutory intervention.  

 

Arthur Dean v. Bahamas Holdings Ltd IndTribApp No.182 of 2008 considered 

B.M.P. Limited d/b/a Crystal Palace Casino v. Yvette Ferguson IndTribApp. No. 116 of 2012 

considered 

Bahamasair Holdings Limited v. Omar Ferguson SCCivApp No. 16 of 2016 considered 

Burrows v. Ferry [2006] 3 BHS J No. 276 considered 

Cartwright v. US Airways [2015] BHS J. No. 80 considered 

Coleby v. Lowes Pharmacy Ltd [2016] BHS J 15 considered 

First Caribbean International Bank (Bahamas) Ltd v. Byron Miller IndTribApp No. 40 of 2018 

considered 
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Higgins v. Walkers Industries Ltd [2017] BHS J 79 considered 

Island Hotel Company Limited v. John Fox IndTribApp No. 54 of 2017 considered 

Island Hotel Company Limited v. Shikera Isaacs-Sawyer IndTribApp No. 88 of 2018 considered 

James Brown v. Island Industries (Bahamas) Ltd SCCrApp No. 243 of 2018 considered 

Keturah Pinder v. Windmill Investment Limited SCCivApp No. 196 of 2015 considered 

Orr v Milton Keynes Council [2011] 4 All E.R. 1256 considered 

 

per Barnett, JA: There is no statutory limit on the nature of a claim of unfair dismissal. 

 

The issue is whether the misconduct in consuming the respondent’s alcohol without permission 

and permitting her subordinate employees to do so is so egregious as to amount to misconduct 

justifying summary dismissal. Summary dismissal was not within the bands of reasonable 

responses in the circumstances of this case involving an employee of 14 years standing. The 

appellant had already been suspended for 5 days without pay. A punishment she accepted. To 

then summarily dismiss without any form of notice or payment in lieu of notice was in my 

judgment beyond the pale of a reasonable response. 

 

The Tribunal erred by finding that the appellant’s conduct amounted to gross misconduct which 

entitled the respondent to summarily dismiss her. These were not exceptional circumstances that 

warranted the strong measure of immediate dismissal. It was not of such a nature to show that the 

appellant was repudiating her contract or an essential condition of it. 

 

 

Adesokan v Sainsbury's Supermarkets Ltd [2017] ICR 590 CA considered 

B.M.P. Limited d/b/a Crystal Palace Casino v. Yvette Ferguson IndTribApp. No. 116 of 2012 

applied  

Bahamasair Holdings Limited v Omar Ferguson SCCivApp No. 16 of 2016 considered 

Dorsett v Pictet Bank and Trust Ltd  [2012] 2 BHS J. No. 62 applied 

Jupiter General Insurance Co Ltd v Ardeshir Bomanji Shroff [1937] 3 All ER 67 mentioned 

Laws v London Chronicle (Indicator Newspapers) Ltd. [1959] 2 All ER 285 applied 

Neary v Dean of Westminster [1999] IRLR 288 considered 

Orr v Milton Keynes Council [2011] 4 All E.R. 1256 applied 

R (on the application of Sky Blue Sports & Ors) v Coventry City Council & Ors [2016] EWCA 

Civ 453 applied 

Williams v Leeds United Football Club [2015] IRLR 383 applied 
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J U D G M E N T 

______________________________________________________________________________ 

 

Judgment delivered by the Honourable Mr. Justice Isaacs, JA: 

1. The appellant appealed the decision of Mrs. Marilyn L. Meeres, Vice President of the 

Bahamas Industrial Tribunal (“VP Meeres”) dated 4 February 2019, whereby she dismissed 

the appellant's Originating Application (“OA”) claiming unfair dismissal on the grounds that 

the respondent held an honest belief that the appellant was guilty of misconduct and that the 

respondent was therefore within its rights to dismiss the appellant. 

 

2. The appellant asks that the decision be varied and/or set aside on the following grounds: 

“1. That the Vice President misdirected herself and erred in 

law and in fact in finding that the Appellant, after 14 years of 

employment with the Respondent, was guilty of gross 

misconduct for having 2 glasses of wine at a social event 

sponsored by the Respondent from 3 to 6pm on the 30th 

September, 2017. 

2. The Vice President misdirected herself and erred in law and 

in fact in accepting the submission of Counsel for the 

Respondent that the action of the Appellant amounted to gross 

misconduct having regard to the nature of the event in issue 

having to be a social one. 

3. The Vice President misdirected herself and erred in law and 

in fact in finding that the Action of the Appellant was such that 

it affected the operation of the Respondent and impaired the 

proper management skills of the Appellant at the event and 

irreparably damaged the relationship between the Respondent 

and the Appellant, after 14 years of stellar service to the 

Respondent by the Appellant.” 

3. The respondent filed a Respondent’s Notice supporting VP Meeres’ decision in the main; but 

challenging that portion of the decision which denied the respondent’s claim for an increased 

repayment sum. 
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4. Having heard the submissions of Counsel, I hold the view that the appeal must be allowed for 

the reasons more fully articulated later in this judgment. 

Background 

5. The appellant was employed with the respondent as a store manager and at the time of her 

termination was responsible for the Michael Kors Store (“the Store”) located on Paradise 

Island. She had worked with the respondent for some fourteen years. 

 

6. On 30 September 2017, the Store was to host a promotional event (“the function”) at which 

guests were to be served macaroons and champagne. The event was intended to last from 

4:00pm to 7:00pm. 

7. The staff was encouraged to mix and mingle with the guests and to take photographs during 

the function; and they did so. At some point during the function, the appellant retreated to an 

office area and partook of at least two glasses of the champagne which was intended for the 

guests. She also allowed members of her staff to consume some of the champagne. 

 

8. Some two weeks later, the appellant was called into a meeting at the Store and she met with 

Mr. Dorian Roach, the Division Manager. Mr. Roach completed an “Employee Disciplinary 

Report" (“the EDR”) with respect to the appellant and suspended her for a period of 5 days 

without pay on 13 October 2017. 

 

9. The EDR lists the facts of the incident as follows: 

“Helena was drinking champagne in her office during a 

Michael Kors event. She also allowed five members of her staff 

to drink champagne in the office and also  on the floor in front 

of customers. This is a violation of policy 5.05.” 

10. On 18 October 2017, the respondent terminated the employment of the appellant by a letter 

which stated as follows: 

“It has been clearly evidenced that your actions and behavior 

was a serious  violation of our policies. It is for these reasons 

management has determined that continuing with your 

employment will not be beneficial to the organization. 

Therefore it is in the best interest of this company that effective 

immediately,  you are hereby summarily dismissed for gross 

misconduct as per page 23 - section c - part viii of our 

Company’s handbook: 
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‘The company may terminate your employment without 

notice or payment in lieu of notice ‘in the event of 

misconduct in the course of your duties, including but 

not limited to gross misconduct.’” 

11. The appellant filed a complaint with the Labour Board and the matter was eventually 

transferred to the Industrial Tribunal (“the Tribunal”) where it was adjudicated upon by VP 

Meeres. 

 

12. The appellant’s case at the outset - and maintained before the Tribunal - had always been 

predicated upon unfair dismissal and improper severance pay after thirteen and a half years 

of employment. This is reflected in the OA dated 22 February 2018. The respondent’s 

Defence listed the reason for the appellant’s dismissal as: 

“Gross misconduct/Employee violated Company policies by 

drinking on the job and permitting her subordinates to do the 

same”. 

 

13. Also, a part of the Defence was item 5 which requests: 

“5. Give below sufficient particulars to show the grounds on 

which you intend to  resist  the application. It will be helpful to 

the Tribunal if you give details of your reasons for resisting it; 

you will be able to add to them at the Tribunal hearing 

(continue on reverse if there is insufficient space below).” 

14. The respondent provided the details as follows: 

“5. Helena’s conduct, as Manager was most unbecoming and 

contrary to the policies of our Company. She placed not only 

her employment at risk, but also that of her subordinates, who 

were also subjected to discipline. 

Further, we also counterclaim for the sum of $7,940.87 due to 

the Company by way of loans to and purchases made by 

Helena during her tenure, as the same arises from her 

employment.” 

15. Somehow or other the case came to be argued and decided solely on the basis of wrongful 

dismissal. 

 

16. The appellant’s Witness Statement may explain how the case went off on a tangent. She set 

out the events of 30 September 2017 and those subsequent leading up to her dismissal that I 
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rehearsed already at paragraphs 6 to 10 above. Paragraphs 7 through 12 of the Witness 

Statement disclose the following: 

“7. He then proceeded to tell me that I along with the staff who 

participated would be suspended without pay. It would be for a 

total of 5 days, my assistant manager for 3 days and the rest of 

the staff were given 2 days suspension. We were all told to 

report to HR office on Monday 16th October and Tuesday 17th 

October, 2017. I, as required, went in on Monday the 16th 

October, 2017, and gave an account of the event. The Human 

Resources Manager Camille told me that she would get back to 

me before my return date to work on the 18th October, 2017. 

8. At almost 5pm after I didn’t hear from her, I contacted her 

to find out about reporting to work the next morning, as the 

majority of employees had already returned from their 

suspension and working as normal. She answered and said she 

would have to call me back. After a few minutes she called 

back told me the news that changed my life, she said that the 

company had decided to terminate my employment. Shocked, I 

said, oh, when would I be able to collect my money? (sic) to 

which she replied "what money”, l said my money for almost 

14 years of dedicated service to the company. She said “there is 

no money it is with cause”. 

9. On the day of the event, one of the marketing managers of 

the company  suggested to me (sic) take lots of photos 

interacting and engaging with customers. The buyer for the 

store, Sabrina Labosky, was also present and she assisted with 

taking of photos, in particular staff photos with us toasting 

with the glass of champagne which we drank. Therefore (sic) 

and no point in time did anyone in senior management express 

any concerns about staff members  participation in toasting 

with champagne provided by the company. 

10. As all other employees returned to work after the 

suspension, this appears to  be a clear case of discrimination. 

For almost 14 years of service, not only was I an ambassador 

for the John Bull Group of Companies, but an exemplary 

employee as I received numerous accolades during my tenure, 

both internally via outstanding Performance Reviews, 

Trainings and Seminars Completed and  Manager of the 
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Quarter Awards received; and externally thru outstanding 

relationships formed with various brand representatives and 

customers. 

11. As this was a company I had planned on retiring in it is sad 

to realize that I was unexpectedly and undeservingly 

terminated without pay for breaking what I call an 

“unspoken” rule. 

12. I therefore pray that this Tribunal will do just by me and 

award me for my 13  years of work as manager." 

17. The appellant essentially put her case before the Tribunal on the footing of wrongful 

dismissal instead of focusing on her complaint of unfair dismissal as she always claimed. 

 

18. It is noted at paragraph 11 the appellant refers to being terminated for breaking an 

“unspoken” rule. The rule about imbibing alcohol on the respondent’s premises can hardly be 

described as an “unspoken” rule since it is specifically mentioned in the respondent’s 

handbook, intituled “Employee Policy and Procedures”. 

 

19. Under the heading “Alcohol and Drugs Policy 5.05" the following appears: 

“John Bull believes that a healthy and productive work force, 

safe working conditions free from the effects of drugs and 

alcohol, and maintenance of the quality of products and 

services provided by John Bull are important not only to the 

Company, but also to its employees and the general public.  

We conclude that the abuse of drugs and alcohol creates a 

variety of workplace problems, including injuries on the job, 

increased absenteeism, increased financial burden on health 

and benefit programs, increased workplace theft, decreased 

employee morale, decreased productivity and a decline in the 

quality of products and services. Because of John Bull’s strong 

concerns in this area, the following policy is consistent to the 

Dangerous Drugs Act 2000. 

PROCEDURES: 

1. Hiring Policies … 

2. Use or possession of Alcohol, Narcotics and other 

Controlled substances 
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a. No employee may possess or use Alcohol, 

Narcotics or other Controlled substances on 

Company premises during working hours 

b. No employee may possess or use alcohol, 

narcotics or other controlled substances on 

Company premises during break or meal periods 

c. Violation of this policy is cause for immediate 

disciplinary action up to and including 

dismissal.” 

20. Under the heading “Discipline and Discharge” the following appears: 

“NOTICE OF TERMINATION 

A. … 

B. … 

C. The Company may terminate your employment without 

notice or payment in lieu of notice, in the event of misconduct 

in the course of your duties, including but not limited to: 

i. Stealing and or receiving Customers or the Company, 

or other employees' property; 

ii. Violent acts committed on premises; 

iii. Conviction of any crime; 

iv. Dishonesty; 

v. Being under the influence of alcohol or drugs; 

vi. Being party to or otherwise involved in the sale or 

purchase or attempted sale or purchase of illegal drugs 

on premises; 

vii. Possession or use of illegal drugs; 

viii. Gross misconduct; 

ix. Gross insubordination or insolence; 

x. Fire raising, or causing explosion; 
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xi. Sexual harassment; 

xii. Carrying a dangerous weapon; 

xiii. Failure to carry out control procedures established 

by the Company; 

xiv. Incompetence; 

xv. Gross negligence. 

D. … 

E. …” [Emphasis added] 

21. It is clear that the respondent could dismiss an employee without notice or payment in lieu 

thereof. However, there is a “Note” which states the following: 

“NOTE: For the purpose of investigating any of the breaches 

set out at sub-paragraph “C.” above, the Company reserves 

the right to suspend your employment without pay for an 

initial period of no more than five (5) days, in its absolute 

discretion. Before the end of such period you will be notified to 

return to work or notified that a hearing will be conducted by 

the Company, at which time the case against you will be 

presented and you will be allowed to respond to the same. At 

the end of such a hearing the Company reserves the right to 

suspend your employment for an additional two (2) days 

without pay in the company’s absolute discretion until the 

Company decides how they intend to proceed. Before the end 

of such additional suspension you will be informed as to the 

Company's intentions with regards to your employment.” 

[Emphasis added] 

22. This “Note” sets out a procedure the respondent is required to follow when investigating an 

alleged breach set out in sub-paragraph C, to wit, possible suspension for up to five days 

without pay before a hearing is held; notice of which must be given before the end of the five 

day suspension. The employee must be afforded an opportunity to respond to the allegation 

made against him/her at the hearing. After the hearing the employee may continue to be 

suspended for a further two days during which time the employer contemplates its decision; 

and the employer must communicate that decision before the expiration of the two days. The 

procedure outlined accords with the universal obligation for procedural fairness. 
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23. There does not appear to be any dispute that the appellant consumed alcohol on the 

respondent’s premises during working hours; and that she permitted some of her staff to do 

so also despite her knowledge that this was contrary to the respondent’s policy. Her only 

defence is that this was a social event and the policy against alcohol consumption was 

“unspoken”. This defence is untenable based on the evidence led before VP Meeres. 

 

24. In the Witness Statement of Althea Camille Fields, the Human Resources Manager of the 

respondent, she stated at paragraph 21: 

“21) When I personally met with Mr. Gray during his 

suspension, I recorded a brief statement which he signed. In 

his statement, he apologized for his conduct and further 

offered “...prior to partaking in the alcohol, the Manager- 

Helena, said “You know this is against company policy and 

something we should not be doing”. Nonetheless, Mr. Gray 

further acknowledged that it was still in his control to abide by 

the policy but that he had erred in judgement and would be 

more diligent in future. A copy of his suspension and statement 

is hereto attached and marked ACF11.” 

25. If the appellant had been claiming wrongful dismissal her case could have been given short 

shrift. However, her claim was in fact unfair dismissal, a totally different animal. 

 

Wrongful Rather than Unfair Dismissal 

 

26. The first and very fundamental error into which VP Meeres fell was in varying the 

appellant’s claim which had been referred to the Tribunal. 

 

27. This dispute had been referred to the Tribunal by the Minister pursuant to section 73 of the 

Industrial Relations Act (“IRA”). Rule 3 of the Industrial Relations (Tribunal Procedure) 

Rules, 2010 states inter alia: 

“(1) Where the Minister has referred a dispute to the Tribunal 

pursuant to sections  72 or 73 of the Act, the Applicant shall 

within fourteen days of receiving notice of the referral present 

to the Secretary an Originating Application in Form A in the 

Schedule, which shall be signed by the Applicant. 

(2) The Originating Application shall contain – 

 (a) the name and address of the Applicant; 

 (b) the name and address of the Respondent; 
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 (c) the relief sought; and 

 (d) the grounds, with particulars thereof, upon which 

 the relief is sought."   

28. Inasmuch as the dispute was referred on, it seems, the basis of unfair dismissal and the OA 

listed unfair dismissal as the ground for which relief was sought, it was not competent for VP 

Meeres to entertain a ground other than that of unfair dismissal. See First Caribbean 

International Bank (Bahamas) Ltd. v Byron Miller IndTribApp. No. 40 of 2018; Island 

Hotel Company Limited v. John Fox IndTribApp. No. 54 of 2017. She failed therefore, to 

consider the appellant’s case as it was advanced from its inception. 

Unfair Dismissal 

29. Sections 34 and 35 of the Employment Act provide as follows: 

“34. Every employee shall have the right not to be unfairly 

dismissed, as provided in sections 35 to 40, by his employer. 

35. Subject to sections 36 to 40, for the purposes of this Part, 

the question whether the dismissal of the employee was fair or 

unfair shall be determined in accordance with the substantial 

merits of the case.” 

30. VP Meeres recognised the claim being made by the appellant and that there is a difference 

between unfair dismissal and wrongful dismissal but nevertheless went on to say at 

paragraphs 71 and 72: 

"71. It is not surprising that persons are now claiming, as is the 

Applicant in this case, for unfair dismissal as opposed to 

wrongful dismissal as such a claim may result in reinstatement 

and/or higher awards. 

72. In the instant case the Tribunal is of the opinion that the 

Applicant, by her own admission, knew that she was in breach 

of company policy. The fact that she considered that she was 

using her discretion is of no import. In the circumstances there 

was no need for an investigation." 

31. At first blush the appeal appeared doomed to fail because it was framed in a manner that did 

not mention the appellant was unfairly dismissed. However, upon a closer examination of her 

grounds it is evident that she is alleging unfairness in the manner that she was treated by the 

respondent, to wit, that given her otherwise stellar work history of almost fourteen years, her 

actions at the function did not merit the most condign punishment of dismissal. Moreover, 

that by proceeding to what we would in this instance call the “nuclear option” of dismissal, 
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the employer failed not only to follow its own disciplinary procedure but failed also to 

consider a less severe punishment. 

 

32. In this regard the “Note” abovementioned is significant; as are the terms in “C” of the 

“Discipline and Discharge” Procedure and Policy, namely, the respondent “may terminate 

your employment without notice or payment in lieu of notice, in the event of misconduct 

in the course of your duties”. 

 

33. Had the respondent adhered to its disciplinary procedure, the appellant would have been 

accorded the opportunity to place before those conducting the hearing mitigating factors 

which ought to have been considered on her behalf, for example, the alcohol was provided at 

the function by the respondent, the appellant was an exemplary employee, the appellant 

readily admitted her guilt and apologised for her actions and her length of service. 

 

34. In Debra Brathwaite v First Citizens Bank (Barbados) Limited Case:  ERT/2018/012, a 

recent decision emanating out of the Employment Rights Tribunal (“the ERT”) in Barbados, 

a three-man panel led by former Justice of Appeal of this Court, Christopher Blackman, 

Q.C., held that former Acting Senior Settlement Officer Debra Brathwaite was unfairly fired 

on 8 February 2016, by First Citizens Bank Barbados Limited. 

 

35. The short facts resulting in Ms. Brathwaite’s dismissal are in paragraphs 5 and 6 of the 

decision: 

“5. The claimant who had become a settlement officer in 2008, 

was requested to act as a Senior Settlement Officer in 

June/July 2013, and this position had an increase in salary of 

$457.84. Ms. Brathwaite in July 2013 set in place an automatic 

transfer of $500.00 from the current account 50000770002 to 

her savings account 10000199433 to facilitate payment of her 

fees at University of The West Indies, Cave Hill Campus. 

6. In July 2015, when the acting appointment of Senior 

Settlement officer came to an end, the claimant cancelled the 

automatic transfer of $500.00.”  

36. It appears Ms. Brathwaite contravened the Bank’s policy about employees processing 

transactions to their own accounts. Following upon an investigation and a number of 

meetings she was dismissed by the Bank.  

 

37. Following a discussion on perceived imperfections of the hearing process adopted by the 

employer, for example, the conflation of the Investigative Committee with the Disciplinary 

panel, the ERT opined at paragraphs 28 and 29: 
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“28. The Tribunal feels constrained to observe that the decision 

to dismiss was disproportionate in the circumstances of this 

case. We say so for the following reasons: 

(1) when approached on the matter in August 2015, the 

claimant readily explained what she had done; 

(2) the claimant pleaded guilty to the charges detailed in 

the letter of November 11, 2015 at the first Disciplinary 

Hearing, having first apologised in an email to Celia 

Cadogan on July 24, 2015. (see paragraph 28 of 

Chhabra where Judge McMullen Q.C, sitting as a 

Judge of the High Court, expressed the view that as Dr. 

Chhabra had admitted her mistakes, the case cried out 

to be dealt with under the ‘fair blame’ procedure); 

(3) there was no attempt to defraud the bank; and 

(4) during the claimant’s over 28 years employment 

with the respondent, there had only been one warning 

letter for an incident in May 2014. 

29. In the civil justice system, an early admission of guilt or 

responsibility mitigates against the imposition of the most 

extreme sanction and The Tribunal urges employers to give 

recognition to this principle in the adjudication of matters.” 

38. The respondent in the matter under appeal failed to even hold a hearing to enable the 

appellant to respond to the case against her and to place before the body conducting the 

hearing the matters such as those identified in Brathwaite above. 

 

39. The respondent’s manual formed a part of the material placed before VP Meeres hence she 

should have had regard to disciplinary procedure outlined therein. Had she done so then 

when she considered the case of B.M.P. Limited D/B/A Crystal Palace Casino v Yvette 

Ferguson IndTribApp App No. 116 of 2012, her focus would more likely have been on 

paragraphs 53 and 54 of that decision rather than the type of investigation undertaken by the 

respondent. At paragraphs 53-4 Conteh, JA said: 

“53. More significantly in our view, it is manifest that the 

appellant did not comply with the provisions of 

its Handbook given to its employees, particularly the section in 

it on the issue of "Progressive Discipline" and the steps stated 

therein for the disciplining of employees. These range from 

verbal warning, to 1st  and  2nd written warnings, culminating 

in severe disciplinary action up to and including termination. 
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And the investigation the appellant purported to hold to 

determine whether the respondent said the things alleged, was 

not, in our view, reasonable in the circumstances, in 

accordance with s. 34 of the Act. 

54. None of the intermediate steps antecedent to the 

termination of the respondent was observed, in clear violation 

of the provisions of the Handbook.  The latter was meant and 

intended to be a part of the terms and conditions of the 

employment relationship between the appellant and the 

respondent.” 

40. In Bahamasair Holdings Limited v Omar Ferguson SCCivApp No. 16 of 2016, this Court, 

differently constituted, heard an appeal from a decision of Isaacs, Sr. J whereby the 

respondent was found to have been unfairly dismissed in circumstances where he had not 

been afforded an opportunity to make representation to the appellant on the severity of the 

decision to terminate him having regard to a number of mitigating factors. Mr. Ferguson had 

claimed both unfair dismissal and wrongful dismissal. 

 

41. Crane-Scott, JA, writing for the Court, canvassed a number of cases in which unfair 

dismissal had been alleged. The facts in one of the cases, Higgins v. Walkers Industries 

Ltd [2017] BHS J 79, were set out succinctly at paragraphs 30 to 31: 

“30. Higgins’ case (above) provides us with another example of 

an unfair dismissal claim which was unconnected with any of 

the statutory grounds in sections 36 to 40. The plaintiff, who 

had been employed by the respondent in a managerial 

capacity, filed a claim in the Supreme Court for unfair 

dismissal on the basis that she had been unfairly dismissed in 

breach of sections 34 and 35 of the  Employment Act. She 

complained, inter alia, that the respondent had failed to  allow 

her the opportunity to confront her accusers; or to allow her to 

understand the nature of any questionable conduct or 

wrongful actions imputed to her; or to state her case; or to 

offer any justification for any alleged wrongdoing.  

31. As appears from the judge’s written decision, at the start of 

the trial the parties consented to the entry of a consent order 

and it thereafter became unnecessary for the judge to 

determine whether the dismissal was fair or unfair; or to 

embark on a factual inquiry into the “substantial merits of the 

case”. An order was then made for damages to be assessed. 

Following the assessment and after considering the respective 

submissions on damages, Bain J found that the plaintiff was 

entitled to a total award of compensation of $41,500.00 less the 
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amounts previously received from the employer. In accordance 

with sections 46 and 47 of the Act, the compensation award 

comprised a basic award of $9,000.00 for every year of 

employment over a four year period; together with a 

compensatory award of $32,500.00 equivalent to ten months 

basic pay.” 

42. What Omar Ferguson makes clear, is that there is a clear distinction between a claim under 

section 33 of the Employment Act and a claim under section 34 of the Employment Act. 

While the two may be conjoined to ground an action against an employer, they cannot be 

conflated or intermixed.  

 

43. During the hearing in this Court we raised with Counsel the significance of the respondent’s 

manual and the apparent failure of the respondent to conform to its own stated policy. Mrs. 

Deleveaux-Godet conceded that if the respondent failed to follow the procedure outlined in 

the “Note”, VP Meeres could not reasonably have concluded that there was no unfair 

dismissal.  

 

44. In the premises, and even without Mrs. Deleveaux-Godet’s concession, I hold the view that 

VP Meeres erred.  

The Respondent’s Case 

45. The respondent filed a Respondent’s Notice whereby they wished the Court to uphold the 

judgment of VP Meeres that the respondent was not wrongfully or unfairly dismissed; and 

outlined a number of additional reasons to support VP Meeres' decision. As we have already 

stated, VP Meeres addressed the wrong issue in her decision, hence the respondent's attempt 

to buttress that decision lacks merit. 

 

46. The respondent requested that we vary the finding of the learned VP Meeres that the 

respondent was not entitled to be reimbursed the cumulative sum of $7,940.87 borrowed by 

the appellant on divers occasions, because the said sum was not claimed in the appellant’s 

letter of termination. They relied on the following reasons: 

“a. The said loans, on their own, constituted a cause of action 

that the Respondent had a right in law to claim, whether 

referenced in the letter of termination or not; 

b. That the Employment Act makes provision for the 

Respondent to withhold from the Appellant any sums owed to 

it by the Appellant by way of set off or otherwise; 
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c. That the Honourable Vice President erred in law and in 

practice when, notwithstanding the properly documented and 

oral evidence of the Respondent witness Andrew Roberts and 

the Appellant’s clear acknowledgement of the said sums as 

claimed by the Respondent, she failed to make order for said 

sums to be reimbursed to the Respondent. 

d. That the Learned Vice President erred when she failed to 

distinguish the sums  specified in the termination letter from 

those specifically raised in the outstanding additional amounts, 

as proffered in the Witness Statement of Andrew Roberts.” 

47. The respondent’s submission was that VP Meeres erred in law when she determined that the 

respondent gave a figure to the applicant in her termination letter and hence could not at the 

hearing in the Tribunal seek to raise some other figure. Mrs. Deleveaux-Godet argued that 

pursuant to section 57(1)(c) and 58(1)(d) of the IRA the Tribunal had the power to hear the 

dispute in relation to the sums owed by the appellant to the respondent. She posited that 

although VP Meeres did exercise her jurisdiction, she failed to give any reason why the 

respondent was barred from raising another figure. 

 

48. This submission lacks merit. VP Meeres stated at paragraph 66 of her decision: 

“66. The Tribunal is also asked to call for the Applicant to pay 

certain sums due to it by reason of loans made to her. They 

refer to the evidence of Mr. Andrew Roberts who presented 

the company’s general ledger. They invite the Tribunal to take 

further evidence in that regard. The Tribunal notes, however, 

that the Respondent gave a figure to the Applicant in her 

termination letter and the Respondent cannot now seek to raise 

some other figures.” 

49. I was not convinced that the reasoning of VP Meeres was so clearly wrong that I should 

interfere with her conclusion that having produced payout figures in the appellant’s 

termination letter the respondent could as they tried to do, claim an increased amount during 

the hearing before the Tribunal. Moreover, the submission that the real amount was 

ascertainable only after the financial controller calculated the sums owed lacks credibility. 

The sums were provided by the financial controller. Certain headings were identified and a 

final figure as the amount owing was put to the appellant in the letter. It is incumbent on the 

employer to get it right when terminating the employee; and the consequences of a failure to 

do so, in the absence of any fault of the employee, must be borne by the employer. 
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Conclusion 

50. This Court derives its jurisdiction to hear appeals from the Tribunal pursuant to section 64 of 

the IRA. That section reads, in part: 

"64. (1) Subject to this Act, any party to a matter before the 

Tribunal is entitled as of right to appeal to the Court of Appeal 

on any of the following grounds — 

(a) that the Tribunal had no jurisdiction in the matter 

but it shall not be competent for the Court of Appeal to 

entertain such ground of appeal, unless objection to the 

jurisdiction of the Tribunal had been formally taken at 

some time during the progress of the matter before the 

making of the order or award; 

(b) that the Tribunal has exceeded its jurisdiction on the 

matter; 

... 

(d) that any finding or decision of the Tribunal in any 

matter is erroneous in point of law; 

... 

(f) that some other specific illegality not mentioned in 

paragraphs (a) to (e) and substantially affecting the 

merits of the matter has been committed in the course 

of the proceedings." 

51. Section 64(2) and (3) of the IRA outlines those things we can do on hearing the appeal: 

“(2) On the hearing of an appeal in any matter brought before 

it under this Act, the Court of Appeal shall have power — 

(a) to confirm, modify or reverse the order or award 

appealed against; 

… 

(c) if it appears to the Court of Appeal that a new 

hearing should be held, to set aside the order or award 

appealed against and order that a new hearing be held; 

or 
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….” 

52. I am satisfied that the appellant was prejudiced by the failure of VP Meeres to properly 

address and consider her claim of unfair dismissal in the manner outlined in the 

Employment Act and that, consonant with the authorities of Fox and Miller, had no 

jurisdiction to hear a case based on wrongful dismissal. No application had been made by 

the appellant to amend her OA and no leave had been given to do so. Thus, 

notwithstanding this ground of lack of jurisdiction was not advanced by the appellant, 

this may have been due to the belief that as it was not raised before the Tribunal it could 

not now be advanced on appeal. 

 

53. I would not have looked too harshly on the appellant's position had she appealed on the 

basis of a lack of jurisdiction because it was not until VP Meeres delivered her decision 

that the issue became live.  

 

54. It is clear that VP Meeres was approaching the claim as one for wrongful dismissal and 

not unfair dismissal. In The Attorney General v Pratt [2013] 1 BHS J. No. 7 John, JA 

observed at paragraph 24: 

“24 The function of appellate courts in relation to appeals from 

lower courts has been very carefully considered in several 

cases. In the judgment of Davies L.J in Re O (infants) [1971] 2 

All ER 744 at page 748 it was cogently expressed in the 

following passage: 

‘In my considered opinion the law now is that if 

an appellate court is satisfied that the decision of 

the court below is wrong, it is its duty to say so and to 

act accordingly. This applies whether the appeal is an 

interlocutory or a final appeal whether it is an appeal 

from justices to a Chancery judge or from justices to a 

Divisional Court of the Divorce Division. Every court 

has a duty to do its best to arrive at a proper and just 

decision. And if an appellate court is satisfied that the 

decision of the court below is improper, unjust or 

wrong, then the decision must be set aside. I am quite 

unable to subscribe to the view that a decision must be 

treated as sacrosanct because it was made in the 

exercise of "discretion": so to do might well perpetuate 

injustice."” 
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55. I am satisfied that where there has been a total and blatant failure of a court to consider an 

appellant's claim on the merits an appellate court is entitled nay, obliged, to interfere to 

ensure that the case is properly heard and determined, notwithstanding the failure of the 

appellant to take the point. It is the duty of the appellate court, as the cases say, 

to do justice. 

 

56. Thus, I allow the appeal. In the circumstances, pursuant to section 64(2)(c) of the IRA the 

decision of VP Meeres is set aside and I order that a new hearing be held.   

 

57. The Respondent’s Notice is dismissed. 

 

 

      __________________________________________ 

      The Honourable Mr. Justice Isaacs, JA 

 

 

 

Delivered by the Honourable Madam Justice Crane-Scott, JA: 

58. I have read the draft judgments respectively prepared by my brothers Isaacs and Barnett, JJA 

who for completely different reasons each propose that the appeal be allowed. For the 

reasons which now follow, I too agree that the appeal should be allowed on the basis that the 

learned Vice President failed to consider the question whether the appellant was unfairly 

dismissed. However, for the reasons set out below, I respectfully disagree with the reasoning 

which Barnett, JA has employed to arrive at his conclusion. In my view, the reasons set out 

in the judgment of Isaacs, JA are consistent with the existing statutory regime in this 

jurisdiction and with the current approach of the Industrial Tribunal and local courts to unfair 

dismissal claims.  

 

59. As appears from his judgment, Barnett JA would allow the appeal on the basis that there is 

nothing in the Employment Act (“the Act”) which prohibited VP Meeres from entertaining a 

claim which (although expressly pleaded in the Originating Application as an unfair 

dismissal dispute) was ultimately argued before the Tribunal on the basis that the appellant’s 

dismissal was unfair as she was summarily dismissed after 13 ½ years for violating company 

policies by drinking on the job and permitting her subordinates to do the same.  
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60. Barnett, JA contends that as the categories of unfair dismissal in this jurisdiction are not 

closed (see B.M.P. Limited d/b/a Crystal Palace Casino v. Yvette Ferguson IndTribApp. 

No. 116 of 2012), there is no statutory limit on the ways in which a person may be found to 

have been unfairly dismissed and there is nothing in the Act which would prevent what 

would ordinarily be a wrongful dismissal claim from also being unfair. While I agree in 

principle that a dismissal may be both wrongful and unfair, I do not agree with the route 

which Barnett, JA has utilized in his judgment to achieve that result in this case.  

  

61. As is evident from Barnett, JA’s judgment and notwithstanding the clear words of section 35, 

which simply provides that the question whether the dismissal is fair or unfair is to be 

determined “in accordance with the substantial merits of the case”, he refers instead to the 

detailed statutory criteria for determining fairness laid down in section 98 of the UK 

Employment Rights Act, 1996 and imports the judicial tests which have been engrafted 

thereon in English case law to assist him in determining whether the dismissal in this case 

was unfair. (See English Employment Tribunal Decision in Orr v Milton Keynes Council 

[2011] 4 All E.R. 1256 para [78] per Atkens L.J., discussing relevant English authorities in 

relation to the statutory test set out in s. 98 of the English Employment Act, 1996)    

 

62. With respect, this approach may fairly be characterized as judicial activism which courts 

should avoid. Any perceived inadequacies or shortcomings of the current Employment Act 

vis-à-vis its English counterpart should be addressed by Parliament, not by the courts. To do 

otherwise is essentially to incorporate into the clear words of our Employment Act, criteria 

and concepts which Parliament never intended to adopt.  

 

63. Over the years, even in spite of the minimal criteria provided in section 35, the Industrial 

Tribunal and our courts have had no difficulty determining whether in any given case a 

dismissal was fair or unfair. Case law in this jurisdiction is replete with instances in which 

our courts at various levels have, applying the statutory test, conducted the necessary factual 

inquiry required by the section and either found a dismissal to have been fair or unfair. In the 

vast majority of cases, a finding of unfairness has invariably involved a finding that some 

procedural unfairness occurred in the process which led to the dismissal. See e.g.: Burrows 

v. Ferry [2006] 3 BHS J No. 276; Arthur Dean v. Bahamas Holdings Ltd IndTribApp. 

No.182 of 2008; Yvette Ferguson; Cartwright v. US Airways [2015] BHS J. No. 80; 

Coleby v. Lowes Pharmacy Ltd [2016] BHS J 15; Higgins v. Walkers Industries Ltd 

[2017] BHS J 79; James Brown v. Island Industries (Bahamas) Ltd SCCivApp. No. 243 

of 2018.  

 

64. As I see it, the approach advocated by Barnett, JA would see a court or the Tribunal 

(irrespective of an employee’s pleaded case) undertaking a factual inquiry, inter alia, into 

whether the conduct for which the employee was dismissed was or was not so extreme as 
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would warrant dismissal and making a finding as to whether the dismissal was both wrongful 

and unfair. With all due respect, such an approach would lead to a conclusion which 

impermissibly conflates the existing boundaries of wrongful dismissal and unfair dismissal 

which, in this jurisdiction, have traditionally operated as separate claims. See e.g. Yvette 

Ferguson; Keturah Pinder v. Windmill Investment Limited SCCivApp. No. 196 of 2015; 

Bahamasair Holdings Limited v. Omar Ferguson SCCivApp. No. 16 of 2016; Island 

Hotel Company Limited v. John Fox IndTribApp. No. 54 of 2017; Island Hotel Company 

Limited v. Shikera Isaacs-Sawyer IndTribApp. No. 88 of 2018. 

 

65. In my view, given the limitations of our Act as presently drafted and the existing local 

jurisprudence, wrongful dismissal and unfair dismissal claims are completely separate claims 

each with their own principles which cannot be conflated in the manner proposed in the 

absence of statutory intervention.  

 

66. This is not to say that the Tribunal and our courts cannot deal with both claims in a single 

case. Quite the contrary, as this Court has recognized in John Fox and First Caribbean 

International Bank (Bahamas) Ltd v. Byron Miller IndTribApp. No. 40 of 2018 it is not 

unusual for both claims to be pleaded in the alternative, and occasionally together, in a 

dispute relating to the same dismissal. Where this is done, the pleadings (including any 

amendments thereto) expressly invite the court or the Tribunal as the case may be, to 

consider the employee’s claims in the light of the evidence and the relevant principles of law 

applicable to the pleaded case.   

  

67. As I see it, unless and until Parliament sees fit to amend the Employment Act to import or 

adopt the criteria set out in section 98 of the UK Act, any reliance on UK Employment 

Tribunal cases must be viewed with extreme care.      

  

68. It is clear from the record that the Vice President erroneously failed to consider the fact that 

following the investigation the respondent failed to conduct the hearing mandated by “Note 

C” of its Discipline and Discharge Procedures. The hearing would have accorded the 

appellant natural justice, that is to say, the ability to be heard following the 5-day suspension 

pending investigation and before the decision was taken to terminate her. Because of the 

attitude which the V-P took at para 71 of her Decision to the appellant’s claim to have been 

unfairly dismissed, she erroneously failed to deal with the pleaded claim for unfair dismissal 

and instead decided the matter as one of wrongful dismissal only. In so doing, she failed to 

consider the substantial merits of the appellant’s pleaded case and in particular, whether the 

denial to the appellant of an opportunity to be heard before her termination was unfair.   

 

69. For these reasons, I agree with Isaacs, JA that in the interests of justice the appeal must be 

allowed, the Tribunal’s decision set aside and the matter remitted for a new hearing before 
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the Tribunal. The Respondent’s Notice is dismissed.      

  

 

      __________________________________________ 

      The Honourable Madam Justice Crane-Scott, JA 

 

 

 

 

 

Delivered by the Honourable Sir Michael Barnett, JA: 

70. I agree that this appeal should be allowed but, with respect, I do so for different reasons than 

the majority. I would not order a rehearing before the Industrial Tribunal but I would, for 

reasons explained later in this judgment, order the respondent to pay to the appellant the sum 

of $22,819.24 as damages for her unfair dismissal. 

 

71. The appellant has appealed the decision of the Tribunal whereby it dismissed the Originating 

Application of the appellant on the grounds that the respondent held an honest belief that the 

appellant was guilty of misconduct and that the respondent was therefore within its rights to 

summarily dismiss her. 

 

72. The appellant asked that the decision be varied and/or set aside on the following grounds:  

“1. That the Vice President misdirected herself and erred in 

law and in fact in finding that the Appellant, after 14 years of 

employment with the Respondent, was guilty of gross 

misconduct for having 2 glasses of wine at a social event 

sponsored by the Respondent from 3 to 6pm on the 30th 

September, 2017. 

2. The Vice President misdirected herself and erred in law and 

in fact in accepting the submission of Counsel for the 

Respondent that the action of the Appellant amounted to gross 

misconduct having regard to the nature of the event in issue 

having to be a social one. 
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3. The Vice President misdirected herself and erred in law and 

in fact in finding that the Action of the Appellant was such that 

it affected the operation of the Respondent and impaired the 

proper management skills of the Appellant at the event and 

irreparably damaged the relationship between the Respondent 

and the Appellant, after 14 years of stellar service to the 

Respondent by the Appellant.” 

73. The respondent filed a Respondent’s Notice supporting the Tribunal’s decision which 

dismissed the appellant’s claim; but challenging that portion of the decision which denied the 

respondent’s increased repayment claim sum. 

 

74. I do not intend to repeat in full the facts which are set out in the decision of Isaacs, JA. 

 

75. The appellant’s case as contained in the Originating Application before the Tribunal was that 

she was unfairly dismissed. She said that the grounds of her application were:  

“Unfair dismissal and improper severance pay after 13 ½ 

years”.  

76. In her claim, when asked what was her opinion as to why she was dismissed the appellant 

said: 

“I was advised that at the Reception/event for the introduction 

of the Michael Kors Fall Collection two glasses of wine were 

had by the applicant in her office” 

77. My fundamental disagreement with the decision of Isaacs, JA are his contentions that: 

 

“The first and very fundamental error into which VP Meeres 

fell was in varying the appellant’s claim which had been 

referred to the Tribunal.”  

 

and later: 

“Inasmuch as the dispute was referred on, it seems, the basis of 

unfair dismissal and the OA listed unfair dismissal as the 

ground for which relief was sought, it was not competent for 

VP Meeres to entertain a ground other than that of unfair 

dismissal.” 
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78. In my judgment it is wrong to hold that the Vice President was wrong to determine the 

dispute on the basis upon which it was presented by the appellant and defended by the 

respondent.  

 

79. The appellant’s case was and has always been that she was unfairly dismissed as the 

misconduct complained of was not such as to warrant summary dismissal after 14 years of 

good service. The respondent’s case was and has always been that the appellant was guilty of 

gross misconduct and that it was entitled to summarily dismiss her. That was the basis upon 

which the case was advanced before the Tribunal and indeed advanced before this Court on 

appeal. 

 

80. It was never the case of the appellant that she was unfairly dismissed because the respondent 

did not comply with its internal disciplinary procedure and in particular the requirement to 

hold a second hearing after the 5 day suspension. 

 

81. In my judgment it is wrong to allow the appeal and refer it back to the Tribunal to be 

determined on a basis that was never advanced by the appellant, nor defended by the 

respondent. 

 

82. Of equal importance, there is, in my view, no basis for holding that the claim that an 

employee was improperly summarily dismissed for gross misconduct could not be 

considered on a claim for unfair dismissal.  

 

83. In The Bahamas, there is no statutory limit on the nature of a claim of unfair dismissal. As 

this Court (differently constituted) held in B.M.P. Limited d/b/a Crystal Palace Casino v. 

Yvette Ferguson IndTribApp. No. 116 of 2012: “The expression "unfair dismissal" itself 

is not defined in the Act”. 

 

84. In that case the Tribunal held that an employee was unfairly dismissed. The employer 

appealed. The issue for consideration of the Court of Appeal was found in paragraphs 29 and 

30 of the judgment: 

“29  The appellant now seeks to impugn the Tribunal's finding 

and award because it contends that it erred in law in finding 

that the respondent was unfairly dismissed and that it fell into 

error in granting the respondent an award under the head of 

unfair dismissal by going outside the parameters of the Act. 

30  As far as we understand the appellant's contention, this is 

so because, the reason for the respondent's dismissal, 

dishonesty, as claimed by the appellant, is not within the ambit 
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of the categories of unfair dismissal provided for under the 

provisions of the Act dealing with unfair dismissal in sections 

36 to 40.” 

85. The Court of Appeal rejected that claim. It held: 

“34  We find ourselves in agreement with the Tribunal that 

unfair dismissal is not confined to the five instances provided 

in ss. 36 to 40 of the Act. We find support for this conclusion 

from the structure and spirit of the Act. We do not believe that 

the Legislature by mentioning the five instances itemized in 

these sections intended to freeze forever other possible 

instances of unfair dismissal.” 

86. And later: 

“38 Section 35, in our view, is the touchstone for the 

determination of whether in any instance of the dismissal of an 

employee outside of the provisions of sections 36, 37, 38 and 40, 

is fair or unfair. And this question shall be determined in 

accordance with the substantial merits of the case. All sections 

36 to 40 do is to categorize instances which the Legislature 

deemed to be unfair cases of dismissal, and s.34 provides that 

every employee has the right not to be unfairly dismissed as 

provided for in those sections. We do not think it was intended 

to foreclose the categories of unfair dismissal. Given the 

heterogeneity of circumstances in the workplace that could 

lead to the dismissal of an employee, it would, we think, be 

rash to spell out in advance, by legislation, what is or is not 

unfair dismissal of an employee. Can it seriously be said that 

an employee who is dismissed by his employer for no reason 

other than his or her appearance will not found a claim for 

unfair dismissal because that instance is not listed in Sections 

36, 37, 38 and 40 of the Act? [Emphasis added] 

87. In my judgment just as a challenge to a summary dismissal based on an employee’s alleged 

dishonesty can be challenged on a claim of unfair dismissal so in my judgment could an 

employee challenge a summary dismissal on the ground of gross misconduct on a claim for 

unfair dismissal.   

 

88. There is no basis for holding that such a claim can only be brought on a claim for wrongful 

dismissal and not for unfair dismissal. That would be imposing on the claim a restriction that 
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Parliament did not impose. In each case the employee is asserting that his dismissal was 

unfair because the conduct complained did not warrant summary termination. 

 

89. In my judgment there is no justification in holding that that VP Meeres changed the claim. 

She was considering the claim put forward by the appellant for unfair dismissal on the 

ground that her conduct on 30 September 2017 was not such as to warrant summary 

dismissal and therefore unfair. That was a claim that the appellant advanced and that was the 

claim that the Tribunal did and could properly consider under a claim for unfair dismissal. 

90. Even under English law this is the case. The claim for unfair dismissal in England is founded 

on the Employment Rights Act, 1996 (“the UK Act”).  The material provisions are as 

follows. Section 94 provides: 

“94. (1) An employee has the right not to be unfairly dismissed by his employer.” 

91. That is similar to section 34 of our Employment Act which provides: 

 

“34. Every employee shall have the right not to be unfairly 

dismissed, as provided in sections 35 to 40, by his employer.” 

 

92. In Ferguson, this Court held that the claim for unfair dismissal was not limited to the 

circumstances set out in sections 35 to 40.  

 

93. Section 98 of the UK Act provides: 

“(1) In determining for the purposes of this Part whether the 

dismissal of an employee is fair or unfair, it is for the employer 

to show – 

(a) the reason (or, if more than one, the principal 

reason) for the dismissal, and 

(b) that it is either a reason falling within subsection (2) 

or some other substantial reason of a kind such as to 

justify the dismissal of an employee holding the position 

which the employee held. 

(2) A reason falls within this subsection if it – 

(a) relates to the capability or qualifications of the 

employee for performing work of the kind which he was 

employed by the employer to do, 

(b) relates to the conduct of the employee, 
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… 

(4) Where the employer has fulfilled the requirements of 

subsection (1), the determination of the question whether the 

dismissal is fair or unfair (having regard to the reason shown 

by the employer) – 

(a) depends on whether in the circumstances (including 

the size and administrative resources of the employer's 

undertaking) the employer acted reasonably or 

unreasonably in treating it as a sufficient reason for 

dismissing the employee, and  

(b) shall be determined in accordance with equity and 

the substantial merits of the case.” [Emphasis added] 

94. There is no provision in the Employment Act similar to section 98 of the UK Act. Our statute 

simply provides in section 35 that: 

“35. Subject to sections 36 to 40, for the purposes of this Part, 

the question whether the dismissal of the employee was fair or 

unfair shall be determined in accordance with the substantial 

merits of the case." 

95. It is clear that under English law, a dismissal on the ground of misconduct can be the subject 

of a claim for unfair dismissal where the employee considers that the employer did not act 

reasonably in terminating the employee on the ground of the misconduct relied upon.  

 

96. In Orr v Milton Keynes Council [2011] 4 All E.R. 1256 Aikens, LJ said: 

“[78] The case law on the interpretation and application of 

what is now s 98 and its predecessors is vast; indeed, it could 

be said that the section has become encrusted with case law. 

For the purposes of the present appeal, I think that the 

relevant principles established by the cases are as follows. (1) 

The reason for the dismissal of an employee is a set of facts 

known to an employer, or it may be a set of beliefs held by him, 

which causes him to dismiss an employee (see Abernethy v 

Mott [1974] IRLR 213 at 215, [1974] ICR 323 at 330 (para 13), 

approved by the House of Lords in W Devis & Sons Ltd v 

Atkins [1977] 3 All ER 40 at 47–48, [1977] AC 931 at 954 per 

Viscount Dilhorne, with whom the other law lords agreed). (2) 

An employer cannot rely on facts of which he did not know at 
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the time of the dismissal of an employee to establish that the 

'real reason' for dismissing the employee was one of those set 

out in the statute or was of a kind that justified the dismissal of 

the employee holding the position he did (West Midland Co-

operative Society Ltd v Tipton [1986] 1 All ER 513 at 518, 

[1986] AC 536 at 545 per Lord Bridge of Harwich with whom 

the other law lords agreed; see W Devis & Sons Ltd v Atkins 

[1977] 3 All ER 40 at 46–48, [1977] AC 931 at 952–954 per 

Viscount Dilhorne and [1977] 3 All ER 40 at 52, [1977] AC 931 

at 959 per Lord Simon of Glaisdale). (3) Once the employer has 

established before an ET that the 'real reason' for dismissing 

the employee is one within what is now s 98(1)(b), ie that it was 

a 'valid reason', the ET has to decide whether the dismissal 

was fair or unfair. That requires, first and foremost, the 

application of the statutory test set out in s 98(4)(a) (see 

Morgan v Electrolux Ltd [1991] ICR 369 at 572 per Balcombe 

LJ giving the judgment of the court). (5) In applying that 

subsection, the ET must decide on the reasonableness of the 

employer's decision to dismiss for the 'real reason'. That 

involves a consideration, at least in misconduct cases, of three 

aspects of the employer's conduct. First, did the employer 

carry out an investigation into the matter that was reasonable 

in the circumstances of the case; secondly, did the employer 

believe that the employee was guilty of the misconduct 

complained of and, thirdly, did the employer have reasonable 

grounds for that belief (British Home Stores Ltd v Burchell 

[1978] IRLR 379 at 379–380, [1980] ICR 303n at 304, per Sir 

John Arnold). British Home Stores Ltd v Burchell was a case 

of alleged dishonest conduct. The principle has been applied to 

misconduct cases generally since then. (See in particular: Post 

Office v Foley, HSBC Bank plc (formerly Midland Bank plc) v 

Madden [2001] 1 All ER 550, [2000] ICR 1283; Small v 

London Ambulance Service NHS Trust [2009] EWCA Civ 220, 

[2009] IRLR 563). If the answer to each of those questions is 

'Yes', the ET must then decide on the reasonableness of the 

response of the employer. (6) In doing the exercise set out at 

(5), the ET must consider, by the objective standards of the 

hypothetical reasonable employer, rather than by reference to 

its own subjective views, whether the employer has acted 

within a 'band or range of reasonable responses' to the 
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particular misconduct found of the particular employee. If it 

has, then the employer's decision to dismiss will be reasonable. 

But that is not the same thing as saying that a decision of an 

employer to dismiss will only be regarded as unreasonable if it 

is shown to be perverse (see Iceland Frozen Foods Ltd v Jones 

[1982] IRLR 439 at 442–443, [1983] ICR 17 at 24, 25; Post 

Office v Foley, HSBC Bank plc (formerly Midland Bank plc) v 

Madden [2001] 1 All ER 550 at 557, [2000] ICR 1283 at 1292–

1293, per Mummery LJ, with whom Nourse and Rix LJJ 

agreed.) (7) The ET must not simply consider whether they 

think that the dismissal was fair and thereby substitute their 

decision as to what was the right course to adopt for that of the 

employer. The ET must determine whether the decision of the 

employer to dismiss the employee fell within the band of 

reasonable responses which 'a reasonable employer might have 

adopted'. (8) A particular application of (6) and (7) is that an 

ET may not substitute its own evaluation of a witness for that 

of the employer at the time of its investigation and dismissal, 

save in exceptional circumstances (Morgan v Electrolux Ltd 

[1991] IRLR 89 at 91, [1991] ICR 369 at 373, quoting from the 

judgment of Wood J in the appeal tribunal decision of Linfood 

Cash and Carry Ltd v Thomson [1989] IRLR 235 at 238, 

[1989] ICR 518 at 523, 524). (9) An ET must focus its attention 

on the fairness of the conduct of the employer at the time of the 

investigation and dismissal (or any appeal process (West 

Midland Co-operative Society Ltd v Tipton [1986] 1 All ER 

513, [1986] AC 536)) and not on whether in fact the employee 

has suffered an injustice (W Devis & Sons Ltd v Atkins [1977] 

3 All ER 40 at 46, [1977] AC 931 at 952 per Viscount Dilhorne, 

with whom the other law lords agreed). [Emphasis added] 

97. In my judgment the same applies under our law. I see no reason why such a claim cannot be 

pursued in The Bahamas under a claim for unfair dismissal. 

 

98. The respondent’s Defence listed the reason for the appellant’s dismissal as: 

 

“Gross misconduct/Employee violated Company policies by 

drinking on the job and permitting her subordinates to do the 

same”. 

 

99. Also, in its Defence the respondent said: 
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“Helena’s conduct, as Manager was most unbecoming and 

contrary to the policies of our Company. She placed not only 

her employment at risk, but also that of her subordinates, who 

were also subjected to discipline. Further, we also counterclaim 

for the sum of $7,940.87 due to the Company by way of loans 

to and purchases made by Helena during her tenure, as the 

same arises from her employment.”  

100. The Tribunal considered the claim on the very basis it was presented before it by the 

appellant and defended by the respondent. It did not consider the claim based on any 

allegation of noncompliance with the respondent’s internal procedure or any failure to hold 

a second hearing as required in Note C. 

 

101. I see no basis for the finding that the Tribunal erred by varying the appellant’s claim which 

had been referred to the Tribunal. The Tribunal dealt with the claim in the manner it was 

presented by the parties. 

 

102. Respectfully, in my judgment it is a mistake to determine the appeal on a basis that was not 

presented by the appellant or defended by the respondent.  

 

103. In my judgment this Court must consider this appeal on the basis it was presented before the 

Tribunal and the grounds of appeal relied upon by the appellant in challenging the 

Tribunal’s decision. It is on that basis that I would determine this matter. 

 

104. There is no dispute that the appellant consumed the champagne at the event and permitted 

her subordinates to consume the alcohol. She has never denied that fact. The issue is 

whether summary dismissal after a 5 day suspension without pay is a reasonable response 

by the respondent to that misconduct. 

 

105. In my judgment that was not a reasonable response and it is on that basis that I would allow 

this appeal. 

 

106. The respondent relied upon section 5.05 of the “Alcohol and Drugs Policy” which was the 

policy referred to in the Disciplinary Report. It was in the following terms: 

“John Bull believes that a healthy and productive work force, 

safe working conditions free from the effects of drugs and 

alcohol, and maintenance of the quality of products and 

services provided by John Bull are important not only to the 

Company, but also to its employees and the general public. 
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We conclude that the abuse of drugs and alcohol creates a 

variety of workplace problems, including injuries on the job, 

increased absenteeism, increased financial burden on health 

and benefit programs, increased workplace theft, decreased 

employee morale, decreased productivity and a decline in the 

quality of products and services. Because of John Bull’s strong 

concerns in this area, the following policy is consistent to the 

Dangerous Drugs Act 2000. 

PROCEDURES: 

1. Hiring Policies … 

2. Use or possession of Alcohol, Narcotics and other Controlled 

substances 

a. No employee may possess or use alcohol, narcotics or 

other controlled substances on Company remises 

during working hours ” 

b. No employee may possess or use alcohol, narcotics or 

other controlled substances on Company premises 

during break or meal periods 

c. Violation of this policy is cause for immediate 

disciplinary action up to and including dismissal.” 

[Emphasis added] 

107. I pause to note that the policy does not provide that use of alcohol will lead to termination. It 

says use of alcohol may lead to disciplinary action which disciplinary action may include 

dismissal. It is clear that the disciplinary action may involve a sanction less severe than 

instant dismissal 

 

108. Under the heading “Discipline and Discharge” the respondent’s policy provides: 

 

“A. … 

 

B. … 

 

C. The Company may terminate your employment without 

notice or payment in lieu of notice, in the event of misconduct 

In the course of your duties, Including but not limited to: 
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i. Stealing and or receiving Customer's or the Company, 

or other employees' property; 

 

ii. Violent acts committed on premises; 

 

iii. Conviction of any crime; 

 

iv. Dishonesty; 

 

v. Being under the influence of alcohol or drugs; 

 

vi. Being party to or otherwise involved in the sale or 

purchase or attempted sale or purchase of illegal drugs 

on premises; 

 

vii. Possession or use of illegal drugs; 

 

viii. Gross misconduct; 

 

ix. Gross insubordination or insolence; 

 

x. Fire raising, or causing explosion; 

 

xi. Sexual harassment; 

 

xii. Carrying a dangerous weapon; ; 

 

xiii. Failure to carry out control procedures established 

by the Company;  

 

xiv. Incompetence; 

 

xv. Gross negligence.” [Emphasis added] 

 

109. It is to be noted that misconduct that may give rise to termination includes “being under the 

influence of alcohol” in the course of your duties. It does not include the consumption of 

alcohol in the course of your duties. If consumption of alcohol in the course of an 

employee’s duties (as opposed to being under the influence of alcohol) was considered to be 

egregious conduct one would have expected it to have been included in this section under 

the heading “Discipline and Discharge”. 
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110. The respondent’s policy also contains the following: 

 

“NOTE: For the purpose of investigating any of the breaches 

set out at sub- paragraph “C.” above, the Company reserves 

the right to suspend your employment without pay for an 

initial period of no more than five (5) days, in its absolute 

discretion. Before the end of such period you will be notified to 

return to work or notified that a hearing will be conducted by 

the Company, at which time the case against you will be 

presented and you will be allowed to respond to the same. At 

the end of such a hearing the Company reserves the right to 

suspend your employment for an additional two (2) days 

without pay in the company’s absolute discretion until the 

Company decides how they intend to proceed. Before the end 

of such additional suspension you will be informed as to the 

Company's intentions with regards to your employment.” 

 

111. The respondent’s policy clearly provides that before an employee is terminated after a 5 day 

suspension that employee will either return to work or be notified of a further hearing and 

enabled to make further representations before a final decision is made with respect to the 

employee’s employment. 

 

112. This was not done in this case. However, the appellant’s claim for unfair dismissal was 

never based upon any allegation by her of any breach of the respondent’s disciplinary 

procedures and certainly no claim that there was a breach of Note C and her right to a 

second hearing after the suspension. The majority chose to determine this appeal on that un-

pleaded basis. I think that is wrong. 

  

113. It is arguable whether if the appellant’s case had been based upon a breach by the 

respondent of its own disciplinary policy such a claim may have itself provided sufficient 

grounds to sustain the claim of unfair dismissal. The appellant was never given an 

opportunity to make representations as to the propriety of any further sanction to be imposed 

and in particular the ultimate sanction of a summary dismissal. 

 

114. In Bahamasair Holdings Limited v Omar Ferguson SCCivApp. No. 16 of 2016 this 

Court said: 

“41. We further agree with the trial judge when at paragraphs 

36 and 37 of his Judgment, he said: 



35 
 

‘36. In Sillifant v. Powell Duffryn Timber Ltd [1983] 

IRLR 91 at 92, Browne-Wilkinson J. said: 

‘The only test of fairness of a dismissal is the 

reasonableness of the employer’s decision to 

dismiss judged at the time at which the dismissal 

takes effect. An industrial tribunal is not bound 

to hold that any procedural failure by the 

employer renders the dismissal unfair; it is one 

of the factors to be weighed by the Industrial 

Tribunal in deciding whether or not the 

dismissal was reasonable within s. 57(3). The 

weight to be attached to such procedural failure 

should depend upon the circumstances known to 

the employer at the time of dismissal not on the 

actual consequence of such failure. Thus in the 

case of a failure to give an opportunity to 

explain, except in the rare case where a 

reasonable employer could properly take the 

view on the facts known to him at the time of 

dismissal that no explanation or mitigation could 

alter his decision to dismiss, an Industrial 

Tribunal would be likely to hold that the lack of 

“equity” inherent in the failure would render the 

dismissal unfair.’ 

“37. The failure to give the employee any opportunity to 

explain why he should not be dismissed seems to me to be in 

the circumstances of this case a denial of natural justice and 

therefore unfair. As a result, the Plaintiff is entitled to 

damages.” 

115. The principal grounds relied upon by the appellant are that: 

 

“…the Vice President misdirected herself and erred in law and 

in fact in finding that the Appellant, after 14 years of 

employment with the Respondent, was guilty of gross 

misconduct for having 2 glasses of wine at a social event 

sponsored by the Respondent from 3 to 6pm on the 30th 

September, 2017” and that “the Vice President misdirected 

herself and erred in law and in fact in accepting the submission 

of Counsel for the Respondent that the action of the Appellant 
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amounted to gross misconduct having regard to the nature of 

the event in issue having to be a social one.” 

 

116. The appellant’s claim that she was unfairly dismissed is that her conduct at the promotional 

event did not amount to gross misconduct which warranted summary dismissal and 

therefore the decision to summarily terminate her was unreasonable and the dismissal 

therefore unfair. 

 

117. In my judgment, that is the only basis upon which we could properly consider this appeal 

and I therefore proceed to consider it on that basis.  

 

118. It is important to point out that the respondent did not rely upon any other matter to justify 

the termination. It did not rely upon any previous misconduct or any other incident or matter 

in making its decision to terminate. This is clear from the Employee Disciplinary Report of 

13 October 2017, the termination letter of 18 October 2017 and the Defence filed in the 

hearing before the Tribunal. 

 

119. Indeed, to rely on any other ground to justify the summary termination may probably make 

the termination unfair. 

 

120. There is no dispute that the appellant consumed alcohol on the respondent’s premises during 

working hours; and that she permitted some of her staff to do so.  She said it was contrary to 

an unspoken policy. 

 

121. The issue is whether that conduct was gross misconduct permitting the respondent to 

terminate her summarily. 

 

122. The term “gross misconduct” justifying termination has been considered by courts on many 

occasions. The seminal case is perhaps the judgment of Lord Jauncey in Neary v Dean of 

Westminster [1999] IRLR 288. 

 

123. In Dorsett v Pictet Bank and Trust Ltd  [2012] 2 BHS J. No. 62 the Court of Appeal 

(differently constituted) said: 

“20 …at common law, conduct which would justify summary 

dismissal is that which shows a repudiation by the employee of 

the contract, or of its essential terms, (see Laws v London 

Chronical (Indicator Newspapers [1959] 2 All ER 285), or 

where such conduct so undermines the trust and confidence 

essential to such a contractual relationship that an employer 
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should not be required to employ him (see Neary v Dean of 

Westminster [1999] IRLR 288).” 

124. In Williams v Leeds United Football Club [2015] IRLR 383 Lewis, J said: 

“In general terms, in assessing the seriousness of any breach, it 

is necessary to consider all the relevant circumstances 

including the nature of the contract and the relationship it 

creates, the nature of the contractual term that has been 

breached, the nature and degree of the breach and the 

consequences of the breach (see, in a different context, Valilas 

v Januzaj [2014] EWCA Civ 436, 154 ConLR 38 at paragraphs 

31, 53 and 60–61). In the context of contracts of employment, 

relevant circumstances include 'the nature of the business and 

the position held by the employee': see Jupiter General 

Insurance Co Ltd v Shroff [1937] 3 All ER 67 per Lord 

Maugham. The opinion of the Privy Council in that case 

recognises that immediate dismissal is, as Lord Maugham 

expressed it, a 'strong measure' and there needs to be careful 

consideration of the evidence to determine whether the conduct 

is such as to amount to a repudiatory breach entitling the 

employer to dismiss the employee without notice.” [Emphasis 

added] 

125. The most recent case that summarized the law may be found in the judgment of the English 

Court of Appeal in Adesokan v Sainsbury's Supermarkets Ltd [2017] ICR 590 CA. In 

that case Elias, LJ said: 

“Was the misconduct gross? 

Under the contract, the employer is entitled to dismiss 

summarily for gross misconduct. So when can misconduct 

properly be described as 'gross'? In my view a useful starting 

point in answering that question in the context of this case is 

the judgment of Lord Jauncey acting as the Visitor to 

Westminster Abbey in Neary v Dean of Westminster [1999] 

IRLR 288 paragraph 22: 

'Whether misconduct justifies summary dismissal of a 

servant is a question of fact. In Clouston and Co Ltd v 

Corry [1906] AC 122, which concerned summary 

dismissal for drunkenness, Lord James of Hereford, 

delivering the judgment of the Board, said at p.129: 

“Now the sufficiency of the justification depended upon 

the extent of misconduct. There is no fixed rule of law 
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defining the degree of misconduct which will justify 

dismissal. Of course, there may be misconduct in a 

servant which will not justify the determination of the 

contract of service by one of the parties to it against the 

will of the other. On the other hand, misconduct 

inconsistent with the fulfillment of the express or 

implied conditions of service will justify dismissal.” His 

Lordship went on to observe that “the question of 

whether the misconduct proved establishes the right to 

dismiss the servant must depend upon facts – and is a 

question of fact.” ' 

The judge then considered and rejected a submission that 

gross misconduct was limited to cases of dishonesty or 

intentional wrongdoing: 

'I am fortified in this view by the decision of the Court 

of Appeal in Sinclair v Neighbour [1967] 2 QB 279. 

Sellers LJ, at p.287C, said: “But whether it is to be 

described as dishonest misconduct or not, I do not think 

matters. Views might differ. It was sufficient for the 

employer if he could, in all the circumstances, regard 

what the manager did as being something which was 

seriously inconsistent – incompatible – with his duty as 

the manager in the business in which he was engaged.” 

Davies LJ expressed views to similar effect at p.289B: 

“The judge ought to have gone on to consider whether 

even if falling short of dishonesty the manager's conduct 

was nevertheless conduct of such a grave and weighty 

character as to amount to a breach of the confidential 

relationship between master and servant such as would 

render the servant unfit for continuance in the master's 

employment and give the master the right to discharge 

him immediately.”  

The focus is on the damage to the relationship between the 

parties. Dishonesty and other deliberate actions which poison 

the relationship will obviously fall into the gross misconduct 

category, but so in an appropriate case can an act of gross 

negligence. 

The question for the judge was, therefore, whether the 

negligent dereliction of duty in this case was 'so grave and 

weighty' as to amount to a justification for summary dismissal. 

The role of this court, however, is more limited. We are 

conducting a review and can interfere only if the judge's 

decision was wrong: see CPR 52.11. The determination of the 

question whether the misconduct falls within the category of 
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gross misconduct warranting summary dismissal involves an 

evaluation of the primary facts and an exercise of judgment. 

The primary facts in this case are not in dispute. It is now well 

established that where that is the case, when determining 

whether the judge was wrong in reaching his decision, this 

court ought not to interfere unless satisfied that the decision of 

the judge lies outside the bounds on which reasonable 

disagreement is possible: see Assicurazioni Generali SpA v 

Arab Insurance Group [2003] 1 WLR 577 per Clarke LJ 

paragraphs 16–17; Datec Electronics Holdings Ltd v United 

Parcels Services Ltd [2007] 1 WLR 1325 per Lord Mance 

pp.1347–1349; and R (on the application of Sky Blue Sports 

and Leisure Ltd) v Coventry City Council [2016] EWCA Civ 

453, [2016] All ER (D) 120 (May), paragraph 12 per Tomlinson 

LJ. It is not a question of this court simply asking whether it 

would have held the misconduct to be gross. Having said that, 

in my judgment the parameters available to a judge in a case of 

this kind are limited; it ought not readily to be found that a 

failure to act where there was no intentional decision to act 

contrary to or undermine the employer's policies constitutes 

such a grave act of misconduct as to justify summary 

dismissal.” 

126. In determining whether the appellant’s conduct on 30 September 2017 warranted a summary 

dismissal the starting point must be her employment contract and the provisions of Section 

5.05 which was relied upon by the respondent. It was reproduced earlier. 

 

127. In construing the provision the following points must be made. Firstly, the provision must 

be construed as a whole and in the context of the entire Employee Handbook including the 

sections “Discipline and Discharge” and “Conduct Violations”. Secondly, the provision is 

directed at the “abuse of drugs and alcohol”. Thirdly, the provision does not call for the 

immediate termination of employment for a single act of possession or use of alcohol on the 

job. The provision says that “violation of this policy is cause for disciplinary action up to 

and including dismissal”. Termination is not automatic, lesser penalties may be imposed. It 

depends on the gravity of the infraction.  

 

128. I have referred earlier to the provisions under the heading “Discipline and Discharge” which 

provides that the respondent may terminate an employee for being under the influence of 

alcohol in the course of the employee’s duties.  The Employee Handbook under the heading 

“Conduct Violations” also contains a list of conduct violations which are subject to 

disciplinary action. The relevant conduct in that list includes “bringing onto the Company 

premises intoxicants or narcotics, using intoxicants or narcotics, having them in one’s 

possession or being under the influence of liquor or narcotics on the company property at 
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any time”.  The policy seeks to make a distinction between “intoxicants” and “liquor” but 

that may simply be sloppy drafting.  

 

129. In my judgment the provision in 5.05 relied upon by the respondent is directed at the 

circumstance where the employee brings or causes to be brought the alcohol or drugs to the 

companies premises and uses the same. It does not apply to circumstance where the 

company itself brings the alcohol to the premises albeit for consumption by its customers 

and not employees.  

 

130. To give the words “no employee may possess or use alcohol …on the Company’s premises 

during working hours” a strict literal interpretation would be to ignore the context in which 

the provision is found. That is to say it is directed to the need for a healthy and productive 

work force free from the effects of drugs and alcohol. It is aimed at preventing the abuse of 

alcohol. This is particularly so where the section which specifically deals with “Discipline 

and Discharge” refers not to consumption of alcohol in the course of duties but rather to 

being “under the influence of alcohol or drugs”. Indeed, to give it a literal interpretation 

would mean that an employee who has a small glass of wine while having her lunch would 

be liable to summary dismissal. 

 

131. In my judgment section 5.05 was not intended to apply to the circumstance where an 

employee consumes alcohol brought to the premises by the Company for use at an event 

sponsored by the Company at which the employees were to entertain the customers. This is 

not to say that the appellant was entitled to consume the respondent’s alcohol without 

permission. She did not have that permission and was wrong to do so.  

 

132. The issue is whether that misconduct in consuming the respondent’s alcohol without 

permission and permitting her subordinate employees to do so is so egregious as to amount 

to misconduct justifying summary dismissal. Did it go to the very core of the trust 

relationship between the appellant and the respondent? 

 

133. To use the language in R (on the application of Sky Blue Sports & Ors) v Coventry City 

Council & Ors [2016] EWCA Civ 453, was the appellants decision to consume the 

champagne and permit the employees to do so a calculated decision to undermine the 

respondent’s policy about alcohol abuse such as to amount to a grave act of misconduct 

warranting summary dismissal after 14 years of service. Was it within the range of 

punishment that a reasonable employer could have imposed? 

 

134. I accept the limited role that an appellate court must play in these circumstances. As 

enunciated by Elias, LJ in the case of Adesokan v Sainsbury's Supermarkets:  
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“24. …It is now well established that where that is the case, 

when determining whether the judge was wrong in reaching 

his decision, this court ought not to interfere unless satisfied 

that the decision of the judge lies outside the bounds on which 

reasonable disagreement is possible…It is not a question of this 

court simply asking whether it would have held the misconduct 

to be gross…” 

135. In Orr the matter was put succinctly. In determining whether the respondent acted 

reasonably in summarily terminating the appellant: 

 

“(6) …the ET must consider, by the objective standards of the 

hypothetical reasonable employer, rather than by reference to 

its own subjective views, whether the employer has acted 

within a 'band or range of reasonable responses' to the 

particular misconduct found of the particular employee. If it 

has, then the employer's decision to dismiss will be reasonable. 

But that is not the same thing as saying that a decision of an 

employer to dismiss will only be regarded as unreasonable if it 

is shown to be perverse (see Iceland Frozen Foods Ltd v Jones 

[1982] IRLR 439 at 442–443, [1983] ICR 17 at 24, 25; Post 

Office v Foley, HSBC Bank plc (formerly Midland Bank plc) v 

Madden [2001] 1 All ER 550 at 557, [2000] ICR 1283 at 1292–

1293, per Mummery LJ, with whom Nourse and Rix LJJ 

agreed.) (7) The ET must not simply consider whether they 

think that the dismissal was fair and thereby substitute their 

decision as to what was the right course to adopt for that of the 

employer. The ET must determine whether the decision of the 

employer to dismiss the employee fell within the band of 

reasonable responses which 'a reasonable employer might have 

adopted'. [Emphasis added] 

 

136. However, in my judgment this is a proper case for this Court to interfere. Summary 

dismissal was not, in my judgment, within the bands of reasonable responses in the 

circumstances of this case involving an employee of 14 years standing. The appellant had 

already been suspended for 5 days without pay. A punishment she accepted. To then 

summarily dismiss without any form of notice or payment in lieu of notice was in my 

judgment beyond the pale of a reasonable response. 

 

137. It must be borne in mind that although at work, this was a social event. The appellant was 

expected to entertain the customers. Having a few glasses of the respondent’s champagne 

without its permission cannot, in my judgment, be so egregious as to cause the respondent to 
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lose trust and confidence in her and exercise its ultimate sanction of summary dismissal 

after almost 14 years of service. 

 

138. It may be that if this was the last straw in a series of misconduct the matter could be viewed 

differently, but the respondent has simply relied upon this single incident as justifying 

summary dismissal.   

 

139. As far back as 1937, the Privy Council observed that the immediate dismissal of an 

employee is a strong measure, and it can be only in exceptional circumstances that an 

employer is acting properly in summarily dismissing an employee on his committing a 

single act of negligence. See Jupiter General Insurance Co Ltd v Ardeshir Bomanji 

Shroff [1937] 3 All ER 67. 

 

140. Indeed, in Laws v London Chronicle (Indicator Newspapers) Ltd. [1959] 2 All ER 285 

the court said: 

“I do, however, think (following the passages which I have 

already cited) that one act of disobedience or misconduct can 

justify dismissal only if it is of a nature which goes to show (in 

effect) that the servant is repudiating the contract, or one of its 

essential conditions…” [Emphasis added] 

141. In my judgment, the appeal should be allowed because the Vice President erred when she 

found that the appellant’s conduct amounted to gross misconduct which entitled the 

respondent to summarily dismiss her. These were not exceptional circumstances that 

warranted the strong measure of immediate dismissal. It was not of such a nature to show 

that the appellant was repudiating her contract or an essential condition of it. 

 

142. It is for these reasons, rather than the reasons advanced by the majority, that I would allow 

the appeal.  

 

143. Moreover, I would not order a rehearing. The only purpose for a rehearing would be to 

allow the appellant to advance a case that she did not advance before and to allow the 

Tribunal to determine the case on the basis not previously advanced. This, in my view, 

would be wrong. Ours is an adversarial system. Although the Tribunal is not bound by the 

Rules of The Supreme Court, parties should be held to the case that they have presented to 

the Tribunal and should not be allowed, as it were, a second bite at the cherry.  

 

144. In a letter to the Court counsel for the respondent submitted that a proper compensation of a 

claim for unfair dismissal would be $21,262.50 being three weeks’ pay for every completed 

year as per section 46 of the Employment Act. As the appellant held a managerial or 

supervisory position in my judgment the compensation should be equivalent to what she 

would have received under section 29 of the Act. That would be the equivalent of 52 weeks’ 

pay or $27,300.00 However, as the appellant admittedly owes the respondent the sum of 
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$4,480.76 being $2,259.60 on a loan and $2,221.16 on an accounts receivable, those monies 

owed by the appellant to the respondent should be deducted from the award which the 

appellant would otherwise receive. 

 

145. I would allow the appeal and order the respondent to pay to the appellant the sum of 

$22,819.24. As this is an appeal from the Tribunal I would make no order as to costs. 

 

 

      __________________________________________ 

      The Honourable Sir Michael Barnett, JA 

 


