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Unsatisfactory Verdicts – Sentence unduly harsh and severe 

During the early morning hours of 15 September, 2011 Mr. Pedson Lafleur was shot several 

times in the face and head. He told police officers who attended the scene that Montry Thompson 

shot him. In the hospital he was shown a rogues’ gallery and identified the appellant from the 

photos as the person that shot him. He was treated in hospital and survived the shooting. Mr. 

Lafleur gave evidence at the trial and again named the appellant as his attacker.  The appellant 
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was convicted and sentenced to 20 years’ imprisonment for the offence of attempted murder. He 

appeals both his conviction and sentence.  

Held: appeal dismissed; conviction and sentence affirmed. 

Turnbull [1977] Q.B. 224 mentioned 

R v Lucas [1981] Q.B. 720 mentioned 

Donna Vasyli v Regina SCCrApp. No. 255 of 2015 considered 

R v. Vassell No. 108 of 1998 considered 

Guerra and Wallen v The State (1993) 45 WIR 370 considered 

Garvin Pratt SCCrApp. No. 41 of 2016 applied 

 

 

 

_____________________________________________________________________________                 

REASONS FOR DECISION 

____________________________________________________________________________ 

Judgment delivered by the Honourable Mr. Justice Roy Jones JA: 

Introduction: 

1. On 6 April 2017, we heard the submissions of Counsel and dismissed the appeal with a 

promise to render our reasons at a later date. This we now do. 

2. On 15 September 2011 Mr. Pedson Lafleur (“Lafleur”) was shot several times in the face and 

head and sustained injuries resulting in him losing the use of an eye, losing a piece of his 

tongue and damage to his jaw in which he lost a number of teeth. Mr. Lafleur told officers 

called to the scene that Montry Thompson (“the appellant”) was his attacker and gave 

evidence at the trial that the appellant was the person who shot him. 

3. The appellant was tried in the Supreme Court before the Honourable Mrs. Cheryl Grant-

Bethel and a jury on 14 May 2015, was convicted of attempted murder. He was later 

sentenced to 20 years’ imprisonment with effect from the date of conviction.  

 

The Appeal: 

4. The grounds of appeal filed on behalf of the appellant, and advanced before the Court were: 

“1. The Learned Judge failed to properly direct the Jury on the 

identification evidence in the case and this prejudiced the Appellant. 
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2. The Judge failed to give a Lucas direction which was merited in the 

case and this prejudiced the Appellant.  

3. The Judge misdirected the Jury on how they should treat the alibi 

defence of the Appellant.  

4. The conviction of the Appellant is unsafe and unsatisfactory in all the 

circumstances of the case. 

5. The sentence is unduly harsh and severe.” 

 

Ground 1 - The Learned Judge failed to properly direct the Jury on the identification 

evidence in the case and this prejudiced the Appellant 

5. Jairam Mangra (counsel for the appellant) submitted that the Judge did not direct the jury 

adequately on the identification evidence. In written submissions he argued that although the 

judge correctly directed the jury on the prosecution’s case she “failed to adequately direct the 

jury on the identification evidence on the whole.” The judge’s direction in relation to 

identification is contained principally in the following passage from her summing up at pages 

301 to 302, where she said: 

 

“…the case for the prosecution depends wholly on the visual 

identification of the eye witness, Pedson Lafluer (sic). I must warn you 

of the special need for caution before convicting the accused on the 

identification evidence of the witness, Mr. Lafluer, (sic) alone. 

The need for the warning to your, (sic) Madam Foreman and ladies 

and gentlemen of the jury, is because it is possible for an honest 

witness to be mistaken. Even an apparently convincing witness can 

make mistakes. 

Where, as here, the identification involves recognition by the witness 

of the accused as someone he knows, mistakes in recognition even of 

close family and friends are sometimes made, and so care must be 

taken even where the witness says he knows the accused, as in this 

case here.” 

 

6. The learned judge correctly put to the jury the fact that it was a case which depended wholly 

on the visual identification of the appellant by Mr. Lafleur. She pointed out that this was not 

just an identification case but one of recognition. She directed the jury that it was still vital 

that they exercised caution before convicting the defendant because even in those 

circumstances mistakes are made. 
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7. Counsel for the appellant further submitted that the learned judge erred by not reminding the 

jury of the specific weaknesses of the identification evidence. Specifically, he submitted that 

the poor lighting conditions, the chaos and the distance between the witnesses and where the 

shooting occurred, required a full “Turnbull warning”. 

8. The judge continued her summing up in relation to the identification evidence beginning at 

page 301 line 21:  

“You must examine very carefully the circumstances in which the 

identification was made, and in considering whether you can rely on 

that evidence, you must first ask yourselves: 

1. How long did the witness have the person under his 

observation? 

2. At what distance was the observation? 

3. In what lighting conditions was the observation made? 

4. Did anything impede that observation? 

5. Had the witness ever seen the person before? And if so, how 

often? 

The answers to these questions will help you find out if the 

identification evidence is reliable. 

Mr. Lafleur describes the incident as happening quickly. Two minutes 

to recognize who it was. It occurred in a, room the scenes of crime 

officer deemed, as ten by ten. You remember he pointed out from the 

witness box down to where Ms. Henry is, ten by ten; that's a small 

space. And Mr. Lafleur described his residence as cramped. The 

distance between Mr. Lafleur and the assailant whom he says is the 

accused man was extremely close. He estimates it as between six and 

seven feet, and that it would be, he said, when he leaned over, closer to 

him than that.  

Indeed the doctor's evidence is that Mr. Lafleur was shot at point 

blank range. He showed you in the photographs, Mr. Lafleur, where 

his feet were and where his head was.  

In what light? That is one further question you have to answer. The 

defendant suggested that as outside was dark and inside was lit, the 

complainant would have difficulty seeing him. The virtual 

complainant, Mr. Lafleur, answer was:  

"Light, I have a 30 inch TV, I don't need no more light in that room. 

That is one jam up bedroom. That light up everything".  

What you make of it is a matter for you. Indeed, as the accused man 

said, if indeed the virtual complainant had looked outside he may 

have had difficulty seeing who it was. However, it would appear that 
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the assailant came into the room, 'half of his head in my in bed', the 

virtual complainant said, 'his shooting arm and upper body'.  

The virtual complainant said to you: "To see who it really was, 

because he had to break in clear for me to see. And when he push his 

head through, I see who it was."  

How many times had he seen the accused man before? Remember, 

that is one of the question I told you you would have to answer. The 

witness said he knew him since 1999. And he answered the accused 

man, "And I know you. We met in jail, we met on Augustus Street.  

You use to live in South Beach, you use to live in South Beach by your 

mother. My mother lives in South Beach. Whatever you want to ask 

me I am right here. Me and your mother live in South Beach now. 

And all two of us live in Bain Town."  

The accused man does not accept that, he says they were 

acquaintances. He knew him from 2005 and not well. However, the 

virtual complainant describes daily contact with the accused man and 

his children at the time of the incident. You have seen the witnesses, 

you have heard the witnesses, it is a matter for you what you make of 

this evidence.” 

 

9. In Rashid Farrington and Regina SCCrApp. No. 3 of 2016 Sir Hartman Longley said: 

“23. It seems to me that these complaints go more to form that (sic) to 

substance. There is no doubt the judge did advert the mind of the jury 

to the issues concerning Parker’s and Neely’s evidence and in 

particular to the fact that while Parker claimed to have known the 

appellant prior to the incident, he did not tell this to the police. Mr. 

Ducille’s complaint appears to be one of timing. The judge did not 

stick to a rigid formula; she chose the method she thought best to 

reference the evidence of Neely, and convey the inconsistencies in the 

evidence of Parker and having given the Turnbull direction and 

directing them of the special need for caution, in my judgment she did 

all that was necessary to bring home forcefully the need for the jury to 

approach and examine the evidence of identification with caution 

before convicting.  

 

24. In the case of France and Anor v The Queen [2012] UKPC 28 

Lord Kerr pointed out that there is no need for a rigid formulaic 

model.” 
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10. From the above it can be said that the learned Judge did give a Turnbull warning. No precise 

form of words need be used as long as the essential elements of the warning are given.  The 

prosecution’s case was based on the identification evidence of the complainant consequently 

a Turnbull warning was vital. As the learned judge gave an adequate Turnbull direction we 

found no merit in this ground. 

 

Ground 2 - The Judge failed to give a Lucas direction which was merited in the case and 

this prejudiced the Appellant.  

11. Counsel for the appellant complained that although the trial judge canvassed the necessity for 

a Lucas direction at the close of the defence, she did not give a Lucas direction. He 

submitted that it ought to have been given and the failure to do so prejudiced the appellant 

since he was characterized as a liar, a cheat and a discreditable person who had orchestrated a 

performance in his defence to deceive and mislead the jury. 

12. Lafleur’s evidence was that the appellant shot him through his bedroom window between the 

hours of 1-3 am on Thursday 15 September 2011. The appellant’s case was that Lafleur was 

mistaken when he identified him as the shooter. He also relied on an alibi. He told the jury 

that on the night of Wednesday 14 September 2011 he had come home and gone to bed early. 

When his wife came home from church she had woken him up to help fix the tire of the 

church bus. The compressor was not working and she went off to get it fixed at a gas station. 

He got drowsy and he fell back to sleep until the following Thursday morning when he went 

about business as usual. 

13. The appellant said that he was completely unaware that Lafluer had been shot and only heard 

about it on Friday when he was at South Beach washing his truck and a friend told him the 

police were looking for him in connection with the shooting. 

14. He called his wife Keyiesia to support his alibi. However, while she supported his story that 

she had woken him up to help put air in the bus tire and confirmed that he had fallen off to 

sleep again afterwards, she was unable to account for his whereabouts between 1:00 am and 

5:00 am in the early morning hours of Thursday, 15 September 2011 when the shooting 

occurred. 

15. Under cross examination, Keyiesia agreed that she could not say for sure whether or not the 

appellant was in the home at that time. 

16. In Donna Vasyli v Regina SCCrApp. No. 255 of 2015 Allen, P (as she then was) stated the 

following regarding Lucas directions:  

“46. An appropriate starting point relative to lies by the accused is the 

case of R v Lucas [1981] QB 720 where Lord Lane CJ stated:  
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“To be capable of amounting to corroboration the lie 

told out of court must first of all be deliberate. Secondly 

it must relate to a material issue. Thirdly the motive for 

the lie must be a realization of guilt and a fear of the 

truth. The jury should in appropriate cases be 

reminded that people sometimes lie, for example, in an 

attempt to bolster up a just cause, or out of shame or 

out of a wish to conceal disgraceful behaviour from 

their family. Fourthly the statement must be clearly 

shown to be a lie by evidence other than that of the 

accomplice who is to be corroborated, that is to say by 

admission or by evidence from an independent 

witness.”  

47. Later, in the case of R v Burge and Pegg (1996) 1 Cr App Rep 163 

it was determined that a Lucas direction:  

18 “…was not required to be given in every case in 

which a defendant had given evidence, even if the jury 

might conclude that some of that evidence might have 

contained lies. The warning should only be given where 

there was a danger that the jury might regard their 

conclusion that the defendant had lied as probative of 

guilt of the offence which they were considering.”  

48. Kennedy LJ in Burge and Pegg summarized the cases in which 

such a direction might be required:  

“…the circumstances in which, in our judgment, a 

Lucas direction is usually required. There are four such 

circumstances but they may overlap:  

1. Where the defense relies on an alibi.  

2. Where the judge considers it desirable or necessary to 

suggest that the jury should look for support or 

corroboration of one piece of evidence from other 
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evidence in the case, and amongst that other evidence 

draws attention to lies told, or allegedly told, by the 

defendant.  

3. Where the prosecution seek to show that something 

said, either in or out of the court, in relation to a 

separate and distinct issue was a lie, and to rely on that 

lie as evidence of guilt in relation to the charge which is 

sought to be proved.  

4. Where although the prosecution have not adopted the 

approach to which we have just referred, the judge 

reasonably envisages that there is a real danger that the 

jury may do so.” [Emphasis Added] 

 

17. After reviewing the authorities concerning Lucas directions, the Jamaican Court of Appeal  

in R v. Vassell No 108 of 1998 stated: 

“… These cases establish that the underpinning for the requirement 

of the Lucas direction is a dependence by the Crown for proof of its 

case, on the lies told by the defendant. In our judgment, the direction 

would not be required where the lies are only relied upon by the 

Crown merely to attack the credibility of the defendant.” [Emphasis 

Added] 

18. In the case of Guerra and Wallen v The State (1993) 45 WIR 370 at page 382 the Court of 

Appeal of Trinidad stated: 

“Lucas's case, of course, is a clear authority for the proposition that 

an admitted lie by an accused which is relied upon by the prosecution 

in proof of the former's guilt requires the trial judge to give the jury 

careful directions along certain defined and particular lines, for the 

simple reason that the lie could have been motivated by or from 

various aspects of human behaviour and reaction. There is, however, 

a clear distinction between this sort of situation and one involving 

discrepancies in the evidence of an accused or for that matter in the 

case put forward on behalf of an accused (as was the situation in the 

instant matter). This distinction was postulated as recently as 29 July 

1993 in R v Goodway (1993) The Independent, 27 August, where the 
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Court of Appeal in England stated that a Lucas direction was 

necessary in every case where admitted lies were or might be relied 

upon to support evidence of the defendant's guilt, as opposed to 

merely reflecting on his credibility. See also R v Dehar [1969] NZLR 

763. 

 

The prosecution at no time relied upon any lie on the part of Guerra 

or Wallen in proof of either party's guilt; nor did either of them admit 

to any lie. The prosecution, as stated earlier, had relied upon the 

evidence of their star witness, James, of positive visual identification 

by him in point of weather conditions, distance, duration of the 

ordeal, time of the incident and other relevant and attendant 

circumstances and conditions combined with a number of bits of 

circumstantial evidence which went to support his identification of the 

assailants as Guerra and Wallen and as such to bring home the case 

against both or one or other of them. A Lucas direction in this setting 

would have been totally misplaced. Furthermore, the trial judge's 

directions on the discrepancies, if any, in this case were proper and 

adequate. 

 

Finally, the court will add that the trial judge's directions to the jury 

as to their approach to the alibi of Guerra and Wallen if they 

considered either one or both to be false were in accordance with the 

guidelines in R v Turnbull (1976) 63 Cr App Rep 132. This ground of 

appeal and those others associated with or inter-related with it are 

unsustainable.” [Emphasis Added] 

19. We are of the view (given the above authorities) that there was no need to give the Lucas 

direction in this case inasmuch as there was no proven or admitted lie by the appellant upon 

which the prosecution sought to rely as proof of his guilt. Even though the appellant relied on 

an alibi, the Crown did not adduce rebuttal evidence in order to prove that the alibi was a lie. 

The Crown’s case was based on the correctness of Lafleur’s visual identification of the 

appellant as his attacker which the appellant in his alibi defence claimed was mistaken 

because he was asleep at home. The jury’s task was to resolve this discrepancy which had 

arisen on the evidence as a whole, by determining the credibility of Lafleur’s identification 

vis-a vis the credibility of the alibi evidence adduced by the defence. Looked at another way, 

the appellant’s alibi, such as it was, was left to the jury not as a proven lie relied on by the 

Crown, but as the main plank of his defence of mistaken identification. The issue for the jury 

to determine was simply the credibility of the evidence on both sides. 
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20. In these circumstances, a Lucas direction was not called for and all that was required was the 

usual alibi direction (which was given). In our view, in the absence of a proven or admitted 

lie, the direction would only have introduced unnecessary confusion. There is no merit in this 

ground and it is dismissed. 

 

Ground 3 - The Judge Misdirected the Jury on How They Should Treat the Alibi Defence 

of the Appellant.  

21. Counsel for the appellant contended that the judge misdirected the jury on how to treat the 

appellant’s alibi defence in her summing up. At page 299 beginning line 24 she says,  

“If, on the other hand, you are satisfied so that you feel sure, that 

having considered the evidence carefully, that Mr. Thompson's alibi 

was false, that is a finding of fact that you are entitled to take into 

account, when you are judging him as guilty. But do not jump to the 

conclusion that because the alibi put forward is false, you should bear 

in mind that sometimes an alibi is invented and made up because the 

defendant thinks it is easier than telling the truth.” 

 

22. In this regard the appellant complained that the judge’s comment “when you are judging him 

as guilty” was prejudicial. It seems to us that this was an unfortunate comment  by the judge. 

However, we are satisfied that the judge corrected her error and ameliorated its effect when 

she later told the jury that they were to: 

 “judge his evidence and that of his witnesses with the same fair 

standard that you use in assessing the evidence of the witnesses for the 

prosecution.” 

23. Later at 319 she directed the jury: 

“I have already told you that the prosecution has to prove the guilt of 

this accused man so that you feel sure; and that he does not have to 

prove that he was elsewhere at the relevant time. The prosecution has 

to disprove his alibi. And in that regard the prosecution relies heavily 

on the eyewitness testimony of Pedson Lafleur. And at the end of the 

day, Madam Foreman and ladies and gentlemen of the jury, it is a 

matter for you what you believe. If you accept the case for the accused 

you will, of course, acquit. If the accused's case leaves you in any 

reasonable doubt as to whether he committed these offences or any of 

them, you will again acquit, because that would mean that the 

prosecution would not have proven its case to the requite (sic) 

standard. It is only if you have rejected the case for the accused and 

you are still satisfied, so that you feel sure, that the prosecution has 
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proven its case, that you may convict the accused man. A man cannot 

be convicted on the weakness of his case, but rather on the strength of 

the case for the prosecution. I will remind you again that the accused 

need not prove his innocence, you presume that. The prosecution 

must prove the case against the accused man so that you are left in no 

reasonable doubt as to his guilt. 

 

24. As noted, in relation to ground 2, an alibi direction was given. The learned judge adequately 

summarised the alibi evidence that the defendant had given and as noted previously, we felt 

the judge cured her unfortunate comment by reminding the jury that the defendant was not to 

be convicted on the basis only that they did not believe his alibi, but he could only be 

convicted if they were satisfied beyond a reasonable doubt that the prosecution had 

discharged its burden and disproved his alibi by proving beyond a reasonable doubt that the 

appellant shot Lafleur as he said. We found no merit in this ground.  

 

Ground 4 - The conviction of the Appellant is unsafe and unsatisfactory in all the 

circumstances of the case. 

25. Counsel for the appellant complained that the conviction is unsafe and unsatisfactory given 

the circumstances of this case. As noted, this case was one in which the virtual complainant 

gave evidence that the appellant was the person who shot him. He said he saw the appellant 

after he pulled the curtain and leaned his head in and shot him. The appellant on the other 

hand relied on an alibi. It came down to credibility and who the jury believed. As the 

deciders of fact it was for the jury to decide whether they believed the virtual complainant, 

the appellant or neither. The verdict was unanimous and the appellant was convicted.  

26. Despite the unfortunate comment by the learned judge as discussed in ground 3 which we 

found was later cured, we had no lurking doubt about the safety of the conviction and were 

satisfied that the verdict was reasonable and supported by the evidence. We therefore 

dismissed the appeal against conviction.  

 

Ground 5 - The Sentence is Unduly Harsh and Severe 

27. The final ground of appeal was that the sentence of twenty years’ imprisonment was unduly 

harsh and severe.  

28. In Garvin Pratt SCCrApp. No. 41 of 2016 the appellant was convicted of attempted murder 

Sir Michael Barnett, JA (Ag.) (as he then was) giving the judgment said,  
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“51. The appellant also appeals the sentence of thirty years 

imprisonment. He says that it was too excessive and unreasonable 

under the circumstances. The appellant was convicted of attempted 

murder and not murder only because Major did not succumb to the 

vicious attack. The appellant’s reference to the 12 year sentence in 

Prince Daniel McPhee v R SCCrimApp. No. 128 of 2012 for 

manslaughter is of no assistance. 

 

52. In the case of the Attorney General v Larry Raymond Jones et al 

SCCr App. Nos. 12, 18 and 19 of 2007 this Court expressed its views 

on the range of sentencing for persons convicted of murder where the 

death penalty is deemed inappropriate. The Court at paragraph 17 

stated: 

 

"In our judgment, where, for one reason or another, a 

sentencing judge is called upon to sentence a person 

convicted of a depraved/heinous crime of murder and 

the death penalty is considered inappropriate or not 

open to the sentencing judge and where none of the 

partial excuses or other relevant factors are considered 

weighty enough to call for any great degree of mercy, 

then the range of sentences of imprisonment should be 

from thirty years to 60 years, bearing in mind whether 

the convicted person is considered to be a danger to the 

public or not, the likelihood of the convict being 

reformed as well as his mental condition. Such a range 

of sentences would maintain the proportionality of the 

sentences for murder when compared with sentences 

for manslaughter"  

 

53. We see no reason to depart from this view as expressed by this 

Court, and which has been followed by the courts since that 

judgment. 

 

54. The thirty year sentence for attempted murder is not unduly 

harsh, notwithstanding the youth of the appellant. There were in our 

judgment no mitigating factors in favour of the appellant other than 

his youth.” 
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29. Suffice it to say that in Pratt the appellant was appealing a 30 year sentence and in the extant 

case it is 20 years. As Barnett JA (Ag), stated we see no reason for the departure of the 

guidance given in Larry Raymond Jones (above) and affirm the sentence of 20 years. 

30. It is for all of these reasons we dismissed the appellant’s appeal against conviction and 

sentence and affirmed both.  

 

 

 

__________________________________________                                                

  The Honourable Mr. Justice Jones, JA  

 

 

 

__________________________________________                                                

  The Honourable Dame Anita Allen, P  

 

 

 

 

__________________________________________                                                

The Honourable Madam Crane-Scott, JA  

 

 


