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  ************************************************************** 

Civil Appeal- Court of Appeal Rule 14(4) - Court of Appeal Rule 14(5) - Judicial Discretion- 

Whether there is good and sufficient cause for the appeal to be restored 

The respondent entered into a hire purchase agreement with the appellant which stated that the appellant 

had an option to purchase the property for a price to be agreed. It was agreed that the appellant would pay 

the respondent a monthly rental and in exchange the respondent would permit the appellant to assume 

responsibility and operation of the building.  The appellants experienced difficulties in making the rent 

payments and the respondent sought to evict the appellant for the non-payment of rent and breach of the 

hire purchase agreement. The appellant was found in breach of the hire purchase agreement and ordered 

to vacate and pay all outstanding sums.  The Judge refused to stay his order so the appellant lodged an 

appeal and made an application in the Court of Appeal to have the Order of the Supreme Court stayed.  



2 
 

The application for a stay was refused and the appeal was dismissed for non-compliance with the 

Registrar’s Order made on settling the record. The current application is brought by the appellant seeking 

to have its appeal restored. 

 

Held: Application is dismissed. The respondent is to be awarded the costs of the application. 

 

On an application of this nature, it was incumbent upon the applicant to show “good and sufficient cause” 

why its appeal should be restored. In our judgment this must include a good explanation as to why the 

applicant has not complied with the order of the court. We are further of the view that the proper exercise 

of our discretion would also require a consideration of the prospects of success of the appeal and any 

prejudice which would be occasioned to the respondent if the appeal was restored. 

At the heart of the dispute between the parties in the Court below was a hire purchase agreement 

made between the parties. The evidence in our view clearly showed that the appellant, who was 

the hirer, due to financial difficulties was having a difficulty meeting the payments. As a means 

of resolving the problem the parties agreed that the property would be put up for sale. A buyer 

has been found and a contract entered into by the respondent. 

In our view there is a real possibility that the transaction for the sale of the property will fall 

through if the appeal in this matter is restored. This would cause great prejudice to the 

respondent. In circumstances where we are not persuaded that there is any great prospects of 

success we do not think that the restoration of the appellant’s appeal would be a proper exercise 

of our discretion. In arriving at this conclusion we took into consideration the conduct of the 

appellant and the fact that appellant’s affidavit in support of its application does not in our view 

provide any good and sufficient reason to restore the appeal. 

 

 

 

REASONS FOR DECISION 

______________________________________________________________________ 
 

 Reasons delivered by the Honourable Justice Evans, JA 
 

1. The applicant  by Notice of Motion filed on  29 May 2019 made application for an order 

pursuant to rule 14(4) and (5) of the Court of Appeal Rules that the appellant's appeal 

herein which was struck out on 20
 
 May 2019 be restored.   

 

2. The applicant submitted that there are good and sufficient causes which ought to lead 

this Court to exercise its discretion to order that the subject appeal be restored. The 

respondent opposed the application on the basis that the reasons proffered by the 
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appellant were not sufficient and that in any event to restore the appeal would be to 

cause further prejudice to the respondent. 

 

3. The application came on for hearing before us on the 19 September 2019 and after 

hearing submissions from Counsel we dismissed the application and promised to provide 

reasons at a later date. This we do now. 

THE FACTS 

4. By a judgment dated 13 December 2018 Mr. Justice Keith Thompson in the court below 

gave judgment on admissions in favor of the respondent herein. 

 

5.  By a Notice of Appeal filed herein 4 December 2018 the appellant herein filed an appeal 

of the learned judge's judgment and that Notice of Appeal was amended on 24
 
April 

2019. 

 

6. Pursuant to an order made by the Registrar the appellant filed a record of appeal in this 

matter on 15 March 2019 together with an affidavit of compliance filed on 29 March 

2019. The record comprised some 38 items, however 7 of the items which were ordered 

to be included in the record were omitted from the filing, although they were referenced 

in the Index to the Record and a Tab kept open for them therein. These 7 items are as 

follows: 

 

a) Item 6 of the Index: Transcripts of the hearing before 

Mr. Justice Winder on 10th September 2018; 

 

b)  Item 12 of the Index: Transcripts of the hearing before 

Mr. Justice Winder on 3rd October 2018; 

 

c)  Item 16 of the Index: Transcripts of the hearing before 

Mr. Justice Winder on 16th October 2018; 

 

d) Item 17 of the Index: Transcripts of the hearing before 

Mr. Justice Thompson on 16th October 2018; 

 

e) Item 22 of the Index: Transcripts of the hearing before 

Mr. Justice Thompson on 9th November 2018; 

 

f)  Item 24 of the Index: Transcripts of the hearing before 

Mr. Justice Thompson on 13th November 2018; 

 

g) Item 32 of the Index: Ruling of Mr. Justice Thompson 

on the stay application; 
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7. By a letter dated 29 April 2019 the respondent's attorney wrote to the Registrar of this 

Court applying for the subject appeal to be dismissed owing to the failure of the 

appellant to include the aforementioned documents in the record. 

 

8. By a notice to the parties that appeal has been dismissed dated 20 May 2019; this Court 

notified the parties hereto that the subject appeal had been dismissed. 

 

9. The affidavit of Anishka Edgecombe filed herein 29 May 2019 in support of the 

application sought to explain the absence of these items in the record as filed. At 

paragraph 4 of her affidavit she stated as follows:- 

 

“4. I am also aware that Baycourt Chambers made attempts to 

secure the missing transcripts being items listed 1-6 in Ms. 

Galanos' letter in order to include same in the record as filed. 

Our efforts ultimately culminated in a letter dated the 12th 

March, 2019 to the Court Reporter Office requesting the 

transcripts. Regrettably the transcripts were not received in 

time, and to date have not been received. We have today 

written a follow-up letter to the office. Given that the items are 

not material to the appeal and given the fact that appeals have 

proceeded in the past in this Court in the absence of 

transcripts, the Record of Appeal was filed notwithstanding 

the missing transcripts. Additionally, it remains unclear to date 

whether the item listed as number 7 in Ms. Galanos' letter even 

exists. Baycourt Chambers has no record of such an item. We 

have today follow-up with the learned judge’s chambers below 

to determine if he actually in fact gave a written ruling. In any 

event, if such a ruling does exist, it is immaterial to the 

determination of the appellant's appeal. Moreover, I can also 

confirm that Baycourt Chambers was in communication with 

Ms. Galanos’ office in an effort to secure the missing items 

before the filing of the Record of Appeal but to no avail. The 

point here being that Ms.Galanos’ office is quiet aware of our 

tireless efforts to secure the missing items. At no time after the 

filing of the record did Ms. Galanos’ office object to the 

missing items and her letter to this Court asking for the appeal 

to be dismissed came to us as a complete surprise”. 

 

The Law 

10. Rule 14 (4) and (5) of the Court of Appeal Rules provides as follows: 

 

"(4) An appellant whose appeal has been dismissed under this 

rule may apply to the court by motion that the appeal be 

restored. 
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(5) The court may in its discretion for good and sufficient cause 

order that such appeal be restored upon such terms as it thinks 

fit." 

 

11. Rule 9 of the Court of Appeal Rules provides: 

  

9. (1) The Court may, on such terms as it thinks just, by order  

(a) extend the period prescribed by these Rules for the doing of 

anything to which these Rules apply; 

(b) extend the period specified in any judgment, order or 

direction of the court, or of the court below, for the doing of 

anything to which the judgment, order or direction relates; or 

(c) direct a departure from these Rules in any other way where 

this is required in the interests of justice. 

(2) The power of the court, under the provisions of paragraph 

(1), to extend any period so prescribed or specified, is 

exercisable notwithstanding the expiration of the period so 

prescribed or specified.” 

 

DISCUSSION, ANALYSIS AND CONCLUSIONS 

12. On an application of this nature, it was incumbent upon the applicant to show “good and 

sufficient cause” why its appeal should be restored. In our judgment this must include a 

good explanation as to why the order of the court has not been complied with by the 

applicant. We are further of the view that the proper exercise of our discretion would 

also require a consideration of the prospects of success of the appeal and any prejudice 

which would be occasioned to the respondent if the appeal was restored. 

 

13. The affidavit of compliance in this matter was sworn by one Danielle McKenzie and 

filed on the 29
 
March 2019. Paragraphs 2 and 3 of that affidavit was in the following 

terms: 

 

 

“2. On 8
 
January, 2019 the parties herein appeared before the 

Registrar of this Court to settle the record of the subject 

appeal herein. 

 

3. I hereby confirm that the appellant has complied with the 

said Order. The Record of Appeal was lodged in the Court of  
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Appeal on the 15 March, 2019 which includes the Ruling, 

Judgment and Affidavits which were used before the Court 

below. The bond as was ordered was paid on the 8 February, 

2019 in the full amount as ordered.” 

 

14. It is significant that the affidavit failed to disclose that there were a number of documents 

missing from the record which had been filed. It is difficult therefore to understand the 

basis on which the deponent could assert that the appellant had complied with the order 

of the Court. 

 

15.  If the appellant was having the difficulties alleged in the affidavit of Anishka 

Edgecombe application could have been made for under Rule 9(1) (a) for an Order an 

extending the time within which to file the Record. The appellant did not do that. Mr. 

Dorsett submitted that this was not done because it was Counsel’s view that the missing 

documents were not necessary. This submission fails to take into consideration that the 

Court had ordered that those document be included in the Record. If the appellant was of 

the view that they were not necessary an application could have been made to dispense 

with them being included in the Record. No such application was made. It’s also 

significant that when the order settling the record was made there was no objection by 

the appellant to these documents being included in the Record. 

 

16. We find it to be totally unacceptable that the appellant would cause an affidavit to be 

filed asserting that the Registrar’s Order had been complied with when they were fully 

aware that that was not an accurate statement. Mr. Dorsett accepted that when the 

affidavit was sworn it must have been known to be inaccurate .However he submitted 

that there was no intention to deceive the Court. He then offered an apology to the Court 

and submitted that notwithstanding this conduct by the appellant we should restore the 

appeal based on the merits of the proposed appeal.  

 

17. We heard submissions from Counsel on the prospects of success however we were not 

satisfied that they were such as to cause us to overlook the infractions of the appellant. 

Parties are expected to comply with orders issued by Courts unless there are good 

reasons for them not being able to do so. We also gave consideration to the prejudice 

which Ms. Galanos asserted faced her client in this matter which fortified us in our view 

that the application should be refused. 

 

18. At the heart of the dispute between the parties in the Court below was a hire purchase 

agreement made between the parties. The evidence in our view clearly showed that the 

appellant, who was the hirer, due to financial difficulties was having a difficulty meeting 

the payments. In an attempt to resolve the issue the parties agreed that the building 

which was occupied by the appellant was to be sold. 
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19. The relationship between the parties obviously took a turn for the worse as on the 31 

July 2018 the respondent filed an Originating Summons seeking a declaration that the 

appellant was in breach of the agreement and seeking among other things possession of 

the building. The appellant failed to give up possession and denied being in breach of the 

agreement. The learned judge however, granted judgment on admission based on the 

contents of an affidavit sworn by Shonel Ferguson on behalf of the appellant company. 

 

20. The evidence also shows that the respondent did infact proceed with the plans to sell the 

property which was the subject of the hire purchase agreement. The respondent filed 

with the Court an affidavit sworn by Mr. L. Obafemi Pindling the attorney for the 

proposed purchaser. In his affidavit Mr. Pindling avers that his client has entered into an 

agreement to purchase the said property for the sum of One Million Five Hundred and 

Sixty-five Thousand Dollars (B$ 1,565,000.00). He further testified that the only thing 

holding up the transaction is his client’s and his client’s financiers’ concern relative to 

the dispute between the appellant and the respondent which is currently before the court. 

 

21. Mr. Dorsett sought to persuade us that the evidence showed that the appellant has paid in 

full for the property and are entitled to be recognized as the beneficial owners. He asserts 

that the appeal has good prospects as the admissions relied on by the trial judge do not 

constitute admissions on which a judgment could properly be based. 

 

22. We are not as sanguine as Mr. Dorsett is that the appellant would have a successful 

appeal. However, what is clear to us is that the appellant’s claim to being the owner of 

the property is not supported by the evidence. It is also clear that the appellant has not 

made the payments as required under the agreement. Additionally, Shonel Ferguson in 

her aforesaid affidavit at paragraph 10 specifically admits that the parties agreed to sell 

the building. 

 

23.  In our view there is a real possibility that the transaction for the sale of the property will 

fall through if the appeal in this matter is restored. This would cause great prejudice to 

the respondent. In circumstances where we are not persuaded that there is any great 

prospects of success we do not think that the restoration of the appellant’s appeal would 

be a proper exercise of our discretion. In arriving at this conclusion we took into 

consideration the conduct of the appellant and the fact that appellant’s affidavit in 

support of its application does not in our view provide any good and sufficient reason to 

restore the appeal. 
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DISPOSITION 

24. It was for the forgoing reasons that we ordered that the appellant’s application to have its 

appeal restored be dismissed and that the respondent be awarded the costs of this appeal. 

 

 

 

                                                        The Honourable Mr. Justice Evans, JA 

 

 

 

The Honourable Mr. Justice Isaacs, JA 

 

 

 

      The Honourable Mr. Justice Jones, JA 

   

 


