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Moses Morris, the appellant, and Dr. Harry Harding, the deceased, had a business relationship 

involving conch pearls. On Wednesday, 1st April, 2015, Morris went to the residence of Dr. 

Harding to collect on monies allegedly owed to him for the pearls. Upon arrival, an argument 

ensued and the confrontation became physical. Morris stabbed Dr. Harding multiple times with a 

knife. Dr. Harding subsequently died from his injuries. Morris was charged with the murder of 

Dr. Harding and plead guilty. Following his guilty plea, he was convicted and a sentence of 38 

years and 9 months was imposed. He appealed his conviction and sentencing stating he intended 

to plead guilty to manslaughter by provocation and not murder. 

Held: Conviction quashed; sentence set aside and case remitted to the Supreme Court for trial. 

Notwithstanding the obvious difference in the wording of sections 199(1) and 200 of the CPC 

and section 156(1) of the CPC, as we understand the procedure even in the Supreme Court, when 

the accused pleads “guilty”, the judge enquires of the Prosecution, what are the facts of the case. 

The facts are related by the Prosecutor in the presence and hearing of the accused who is then 

asked by the judge whether he agrees those facts.  
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If he does, and the judge is further satisfied that the defendant is competent mentally to 

appreciate the nature of the charge and the consequences that may ensue, the judge may accept 

the plea. However, there is a further obligation on the judge before moving to convict the 

accused, that is, the judge must satisfy himself that the facts disclose the elements of the offence 

charged. Oftentimes, persons plead guilty to a charge only to take issue with some aspect of the 

facts read in court which may cause the magistrate or judge to decline to accept the ”guilty” plea 

and to enter instead a plea of ”not guilty“ to the offence charged. 

The Judge does not appear to have given any or sufficient consideration to the appellant’s 

explanation that he pleaded guilty to murder essentially by mistake. Bearing in mind: 1) the facts 

she accepted as representing the circumstances surrounding the offence which facts disclosed a 

partial excuse; 2) she decided to have the appellant plead despite the request for the psychiatric 

report; and 3) the appellant’s possible confusion as to what charge he was pleading guilty to 

brought on by discussions he had with his Counsel, the Judge ought to have exercised her 

discretion to allow the appellant to change his plea. Therefore, we were satisfied that the Judge’s 

decision not to allow the appellant to change his plea did not represent the proper and lawful 

exercise of a legitimate discretion. 

Angelo Rahming v R SCCrApp No. 133 of 2010   applied 

S (An Infant) By Parsons (His Next Friend) v Recorder of Manchester, And Others [1971]  

A.C. 481   applied 

Director of Public Prosecutions v Judge [2018] IECA 242   considered 

R v McNally [1954] 1 WLR 933   considered 

 

 

REASONS FOR DECISION 

______________________________________________________________________________ 

 

Judgment delivered by the Honourable Mr. Justice Jon Isaacs, JA: 

1. The appellant was convicted of murder on 11 March 2016; and on 17 May 2016, 

sentenced to 39.9 years in Prison. He filed a Criminal Form No. 1 in this Court on 7 July 

2016, some 29 days out of time. He had to make an application for leave to appeal out of 

time as he hoped to challenge his conviction and sentence on the basis that he wanted to 

plead guilty to manslaughter in the court below but Madam Justice Grant-Thompson 

(“the Judge”) prevented him from changing his guilty plea to the charge of murder; and 

sentenced him for that charge. 

 

2. We heard the application to extend the time within which to appeal and were satisfied 

that the application should be granted on the ground that the appeal had a good prospect 

of success. Thereafter, we determined that the appeal should be allowed and a re-trial 

ordered. We promised to provide our reasons; and we do so now.  
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Facts Surrounding the Offence 

3. The brief facts surrounding this incident, according to the appellant, are as follows: 

 

4. The appellant and the deceased had a business relationship. The appellant would dive for 

conch pearls and supply them to the deceased. The deceased sold them online and paid 

the appellant once the pearls were sold. On 1 April 2015, the appellant received a phone 

call from the deceased informing him that he had the money which he owed him, for 

eight (8) pearls which the appellant had dived for him. The appellant who was busy 

working on his boat, left what he was doing and went to the deceased’s residence to 

collect the monies owed to him. Upon arrival at the deceased’s home, the deceased 

refused to give him the money owed. An argument ensued which escalated into a  

physical altercation. 

 

5. The appellant claimed that the deceased swung at him and he had to dodge the blow. This 

angered the appellant since all he wanted was his money, which he felt the deceased was 

intentionally withholding from him. In the heat of the physical altercation, the appellant 

used a knife lying on the kitchen counter and stabbed the deceased several times. The 

appellant apparently felt provoked by the deceased as the deceased called him to collect 

the monies and then when he arrived refused to pay him. The parties had a business 

arrangement, and the deceased was apparently aware of the risks involved when the 

appellant was diving for the conch pearls in shark-infested waters. Additionally, the 

appellant was aware that the deceased sold the conch pearls online for a much higher 

premium than the price he charged the deceased. 

 

6. We mention here that the appellant’s version of the events surrounding the death of Mr. 

Harding represents the only “evidence” from whence the facts of the alleged murder may 

be gleaned; hence those facts have to be accepted by prosecution and by the court. The 

appellant’s version of events discloses that he was provoked to do as he did by Mr. 

Harding’s refusal to pay him the money owed to him and by Mr. Harding swinging at 

him. This in our view was capable of amounting to a matter of partial excuse as 

contemplated by section 290 of the Penal Code, that is, the appellant may have had the 

benefit of having the jury consider a manslaughter by reason of provocation verdict as an 

alternative to the charge of murder.  

The Hearing in the Supreme Court 

7. On 11 March 2016, the appellant appeared before Madam Justice Cheryl Grant-

Thompson to answer to a charge of murder of Harry Harding, an octogenarian, on the 

island of Long Island. The appellant’s Counsel that day was one Ms. Adderley, who was 

holding brief for Mr. Damian White. Ms. Adderley requested a Psychiatric Evaluation for 

the appellant. This request was supported by the Prosecution. The court acceded to her 

request but only after the appellant had changed his plea. The appellant changed his plea 

from “not guilty” of murder to “guilty” of murder. The Judge indicated she would hear 
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first from the Probation Officer from the Department of Rehabilitative Services, Ms. 

Sonia Saunders. Ms. Saunders testified and her report was entered as an exhibit in the 

sentencing hearing.  

 

8. On 19 April 2016, Mr. Damian White appeared and the following exchange occurred 

between him and the Judge: 

“MR. WHITE: Yes. If I am to understand correctly, my Lady, 

he had plead  guilty to Murder. And based on our discussion, 

he was supposed to plead guilty to Manslaughter. 

I wasn’t here on that occasion. So, I am asking the Court if the 

charges, with your leave, could be read over to him. 

THE COURT: I will make a note of what you’re saying today 

on the file. And you would be prepared to make proper 

Submissions on Friday? 

MR. WHITE: Yes, my Lady. 

THE COURT: He pleaded, I imagine, to what he wished to 

plead to. 

MR. WHITE: My Lady, he wasn’t of that understanding at the 

time. I spoke  to him —— 

THE COURT: Will you be prepared with Submissions on 

Friday? 

MR. WHITE: Yes, I will, my Lady. 

THE COURT: Thank you.” (Pgs. 15-16 of the transcript) 

9. On 22 April 2016, the Psychiatrist Dr. John Dillette, Consultant Forensic Psychiatrist 

Director of Forensic Mental Health Services gave evidence. His report was entered as an 

exhibit.  

 

10. Ms. Sarah Prickall, the daughter of the deceased was allowed to read a Victim Impact 

statement into the record. On 17 May 2016, both Counsel made submissions and Counsel 

for the appellant made a Plea in Mitigation. The appellant was allowed to speak and 

expressed his condolences to the grieving family and his remorse. 

 

11. Mr. White made submissions as to why the appellant ought to be allowed to change his 

plea. He said, inter alia at pages 19-20 of the transcript: 
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“Mr. White: Morning, my Lady. If it please the Court. My 

Lady, on the last occasion my client would have plead guilty to 

the charge of murder by mistake. On the basis that he would 

have understood that he was to plead guilty based on the 

discussions that me and him would have had regarding  a plea 

of agreement negotiations that I was in with the [C]rown at the 

time.” 

12. At page 23 of the transcript Mr. White continued: 

“My Lady, in this case Mr. Morris would have plead guilty 

under the impression that he was pleading guilty to 

manslaughter. 

My learned friend is saying that the evidence before us the 

lead(sic) are inadmissible, but they would speak to the reason 

why he would have been mistaken. All the discussions that I 

would have had with him before this time leading up to the last 

adjourned date I was not here on the 11th. Would have been 

that I was in discussions with the crown and he never denied 

his actions from the very onset and according to him he was 

saying that he was provoked and so. I wrote a letter to the 

crown initially after discussing with Ms. Stubbs laying out the 

law as far as provocation, she wrote back to me saying that —”  

13. At page 46 the following occurred: 

“THE COURT: Mr. Morris, do you accept those facts? 

THE ACCUSED No, ma am. 

THE COURT: What do you not accept about the facts? 

THE ACCUSED: I never drive off in he car, never take 

nothing out he pocket. I call for help for him and on the way 

when he did get help carry him to the clinic, he died in the 

clinic. All those other things I don’t know  nothing about them. 

I was caught right on the premises. 

THE COURT: How the offence occurred do you accept that? 

THE ACCUSED:  No, ma’am.” 

14. Nevertheless, on 22 April, 2016, the Judge ruled from Pages 57 to 62 of the transcript; 

and particularly on page 60 lines 24 onward and pages 61 and 62, as follows: 
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“The Defendant has indicated under oath today that his desire 

to change is  based on the fact that he intended to plead 

Guilty to Manslaughter by  Reason of Provocation. At no stage 

did he indicate, even under oath, that he wish(ed) to change his 

plea from Guilty to one of Not Guilty. In fact, he appeared to 

be drawing a distinction what he wished to plead Guilty to 

which was that he wished to plead Guilty to Manslaughter by 

Reason of Provocation as opposed to Murder. 

So, therefore, then I do not find a good reason has been 

advanced to me for why I should allow him to change his plea. 

What he has advanced when he gave evidence under oath, is in 

my view, something I can take into consideration in sentencing 

him as to what he says are the facts as to what occurred on the 

day in question. 

I do not find that the reasons that he has given indicate a good 

cause.  Indeed, I find them a certain extent to be frivolous 

reference in the sense that he accepts that he was fully 

represented and advised by counsel indeed on the hearing of 

the 11th March. I gave them an opportunity to consult prior to 

him pleading to the offence that the Registrar of the Court 

would have read out to him. 

I have also had regard to what I considered to be a relevant 

circumstance, which is whether or not the accused had a 

reason from either a psychiatric or a psychological position 

that he would not have understood the questions that would 

have been put to him or the discussions that he was having 

with counsel And it is my position that having heard from Dr. 

Dillett, the psychiatrist deemed an expert in this matter by the 

Court, that the accused man would have been aware of what 

questions the Court was asking him and would have been 

actively and intelligently engaged in discussions with his 

counsel prior to giving his plea. 

I am satisfied, having heard from the defendant, and having 

heard from the psychiatrist in relation to this matter that the 

accused man was aware of  what it was that he was pleading 

Guilty to on the day in question and that there is no just cause, 

in my view, in the interest of justice, that would  cause me to 
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allow him to change his plea from Guilty to Not Guilty under 

all of the circumstances. 

Having accepted his guilty plea and he having accepted the 

facts that have been put forth by the probation officer on the 1 

of March, 2016, I do  pursuant to Section 156 (1) of the CPC, 

Chapter 91 of the Statute Laws of the Bahamas hereby convict 

him of the offence of Murder. That is my  decision...” 

The Application for an Extension of Time 

15. The appellant filed an affidavit in support of his application to extend the time within 

which to appeal in which he averred, inter alia: 

“Prospects of Success 

6. That I am advised by my attorneys and verily believe that I 

have a good prospect of succeeding in my appeal and therefore 

ask the Honorable court to accede to my application to appeal 

out of time. 

7. I am advised by my attorneys that the failure of the trial 

judge to have the facts of the offense read back to me after I 

entered a plea of guilt was a material irregularity and as such 

there was no allocutus which is also a material irregularity; 

furthermore I am advised by my attorneys and verily believe 

that the allocutus is a procedure in the common law system 

that goes back over 300 years and the failure to have amplifies 

the irregularity 

8. That I am advised by attorneys that the trial judge in all the 

circumstances did not properly exercise or in the alternative 

did not properly consider exercising her discretion to allow me 

to change my plea from guilty to not guilty. 

9. That the trial judge’s rational for not allowing me to change 

my plea was not in line with the guidance on how she should 

use her discretion considering the reasons given why I wanted 

to change my plea in particular her failure to have Ms. Stubbs 

from the Attorney General’s office appear to verify what I and 

my council Mr. White were saying concerning the potential 

plea deal. 
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10. That the trial judge erred in law when she asked me if I 

accepted the facts in a probation report and used that 

acceptance as her having read the facts to me after a plea. In 

particular since it was an out of court statement that she was 

using.” 

16. The appellant’s handwritten notice of his appeal set out his grounds of appeal, that is: 

“.. I agree (sic) to plead guilty to manslaughter and not 

murder. My lawyer Damien White advise (sic) to plead guilty 

to murder but I did tell him I pleading guilty to manslaughter 

by provocation. My lawyer also told me that he and the A.G. 

had an agreement in place for me to get 8-10 years sentence 

with my remand time back. On my probation report had 

manslaughter by provocation and my psychiatric report also 

stated manslaughter by provocation. When I was going for 

sentencing the Judge Ms. Cheryl Grant Bethell told me I was 

getting sentence (sic) for murder. I then try to explain to her 

the agreement was for me to plead guilty to manslaughter by 

provocation and I told her I want to change my plea from 

guilty to not guilty but she did not allow me to change my 

plea.” 

16. The appellant’s appeal may be otherwise stated as follows: the Judge erred in the exercise 

her discretion when she failed to allow him to change his plea. We considered the 

prospect of the appellant succeeding on this issue. 

 

17. In Angelo Rahming v R SCCrApp No. 133 of 2010 this Court, differently constituted, 

identified the principal issues in that case at paragraph 3 which said: 

“3. The principal issues in this appeal can be briefly stated: 

When can a defendant in a criminal trial change a plea, from 

guilty to one of not guilty? Did the trial judge reasonably and 

properly exercise his discretion in not allowing the appellant to 

change his plea? In all the circumstances of this case, is the 

conviction and sentence of the appellant sustainable?” 

18. It may be appreciated that the issues in Rahming (supra) are not dissimilar to those in the 

present matter under appeal. 

 

19. We readily accept what the Court in Rahming (supra) stated at paragraph 41: 
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“41. As an appellate court, we do not ordinarily interfere with 

a trial judge’s exercise of his discretion; we simply do not 

substitute our own decision for what the trial judge would have 

decided. As Beldam LJ stated in the English Court of Appeal 

in R v McCann (1991) 92 Cr. App R. 239 at p. 251: 

“To reverse the judge’s ruling it is not enough that members of 

this court would have exercised their discretions differently. 

We must be clearly  satisfied that the judge was wrong; but 

our power to review the exercise of his discretion is not limited 

to cases in which he has erred in principle, or there is shown to 

have been no material on which he could properly have arrived 

at his decision. The court must, if necessary, examine anew the 

relevant facts and circumstances to exercise a discretion by 

way of review if it thinks that the judge’s ruling may have 

resulted in injustice to the appellant. See Evans v Bartlam 

(1937) A.C. 473.”” 

20. In her submissions before us Ms. Dorsett mentioned repeatedly that the appellant was 

represented by Counsel when he pleaded guilty to the murder charge as if this absolved 

Counsel for the Crown and the Judge from any duty to ensure the appellant received a 

fair trial. We wish to state emphatically that whether or not a defendant is represented by 

Counsel there is an obligation on Counsel for the Crown as a Minister of Justice and the 

Court as the “referee” in the adversarial contest to ensure that consistent with Article 20 

of the Constitution, a defendant receives a fair trial. 

 

21. It appears the Judge accepted the Crown’s contention about the appellant being 

represented by Counsel because at page 58 of the transcript she said: 

“He was at the hearing on the 11
th

 of March, 2016, ably and 

adequately represented by counsel Ms. Miranda Adderley, 

who only requested a psychiatric report in the sentencing 

hearing.” 

22. The Judge’s statement is not entirely accurate because the context in which Ms. Adderley 

made the request for the report was as she represented at pages 2-3 of the transcript: 

“THE COURT: Ms. Adderley, in relation to your client, what is the position? 

MS. ADDERLEY: The position is we received the Probation Report, but we 

have requested a Psychiatric Evaluation to be done as well. 

THE COURT: Does your client intend to take a certain course? 
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MS. ADDERLEY: Yes, he does, my Lady. 

THE COURT: And is he ready to deal with that now? 

MS. ADDERLEY: I think we would want to get a copy of the Psychiatric 

Report. 

THE COURT: No, he can deal with it in the sense of the charges being read 

to him. And then after that, we would hear from the Social Inquiry Officer. 

And then, if you wish, you can make an Application for a further delay for 

him to be psychiatrically evaluated. 

MS. ADDERLEY: Yes, my Lady.” 

23. Ms. Adderley’s acquiescence to the proposed course to be taken was in the face of the 

Judge’s refusal to await the preparation of the psychiatric report.  

 

24. In Rahming (supra) Conteh, JA said at paragraphs 44-5: 

“44. Also, in his reasons for his decision, the judge seems, with 

respect, to have put an unnecessary and uncalled for premium 

on the fact that the  appellant was represented by “competent 

legal counsel” when he entered his guilty plea (as advanced by 

the prosecuting counsel in opposing his application for a 

change of plea: see p. 46 of Transcript of lines 23 to 28).  

45. The fact that an accused was represented and advised by 

counsel when he entered a guilty plea though relevant on an 

application by him  subsequently to change his plea, is not 

necessarily determinative or conclusive: see R v. Christopher 

Sorhaindo (2006) EWCA Crim. 1429. In  that case  though the 

appellant was represented by an attorney at the plea discussion 

stage, when he entered pleas of guilty, the English Court of 

Appeal Criminal Division, set aside the trial judge’s refusal to 

allow the appellant to change his pleas and quashed the 

resulting conviction; the court stated at para. 23 of its 

judgment: 

“…we have considered the exercise of his discretion (by the 

trial judge) was flawed in that he failed to give any, or at any 

rate any sufficient weight to the fact that the appellant had 

been given erroneous advice.”” 
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25. It must be remembered that on 11 March 2016, Ms. Adderley appeared at the behest of 

the appellant’s Counsel, Mr. White. She was not his Counsel of record; although that did 

not detract from her responsibility to be au fait with the appellant’s case. Nevertheless, no 

doubt consistent with Mr. White’s instructions she did request that the Judge direct that a 

psychiatric report be prepared as the plea negotiations were still live. We may infer from 

the request that both the Defence and the Crown wished to ensure that the appellant had 

the capacity to understand the nature of the charge to which he was to plead ”guilty” and 

the ramifications of his plea. 

 

26. This case took a wrong turn when the Judge determined to proceed to put the charge of 

murder to the appellant without the benefit of the report requested by Mr. White and 

apparently supported by the Crown. The significance of such a report was recognized in 

Rahming (supra) where at paragraph 48 Conteh, JA observed: 

“48. Both offences are very grave ones and a plea of guilty 

especially to  murder which is still a capital offence in The 

Bahamas should only be accepted by a trial judge in the face of 

a clear and unequivocal plea by an accused. The trial judge 

before whom such a plea is entered must satisfy himself that 

the accused is fit to plead and he understands the nature of his 

plea: Habib (Simon) v. The State (1988) 43 WIR 391.” 

(Emphasis added) 

27. In S (An Infant) By Parsons (His Next Friend) v Recorder of Manchester, And 

Others [1971] A.C. 481, Lord MacDermott delivered the decision of their Lordships in 

the House of Lords in a matter where their Lordships considered a case arising from a 

juvenile court. The issue was identified as one similar to that in the case under appeal, to 

wit, the juvenile had pleaded guilty to attempted rape which plea was accepted by the 

magistrates who had entered a finding of guilt. The matter was adjourned for the purpose 

of inquiry into the appellant's physical and mental condition. 

 

28. On the adjourned hearing the appellant was legally represented and his solicitor, having 

drawn the attention of the court to the appellant's mental condition and to what were said 

to be instances of previous spurious confessions on his part, asked that he be allowed to 

withdraw his plea of ”guilty” and to plead ”not guilty” instead. The court held it was 

functus officio and could not accede to the request. In deriding that decision Lord 

MacDermott said at page 493, inter alia: 

“Every experienced judge knows that, even in uncontested 

matters, the truth has a habit of emerging in bits and pieces, 

and that the legal ingredients of the offence charged may not 

be fully understood by the accused. Pleas of guilty of stealing 
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where there has been no intention to deprive the owner 

permanently, or of receiving where there has been no guilty 

knowledge at the time of receipt are but notorious examples of 

what  has happened and can still happen through this sort of 

ignorance or  misunderstanding which, be it noted, may not 

proclaim itself when the plea is made. The risk of this is 

certainly not rare enough to be left out of  account. Legal aid 

may reduce it, but it would be rash to assume that it will 

eliminate such mistakes entirely; and it must also be 

remembered in this  connection that quite a number of 

modern statutory offences are sufficiently complex in their 

make-up to confuse both the lay and the  learned. Once made, 

a mistaken plea may be properly accepted and the mistake 

may never stand revealed. But if, as can happen, the truth 

comes  to light during the second stage of the proceedings, 

when the question of what to do with the accused is under 

consideration, why should it not be acted upon and a changed 

plea of not guilty allowed where the interests of justice so 

require? There is no good reason for thinking that such a 

course would create an administrative problem or open the 

door to a widespread abuse of process. As respects trials on 

indictment, including trials before  justices at quarter sessions, 

the attitude of the common law on this matter has been clear 

for generations. Such a change may, at the discretion of the 

court, be allowed at any time before the case has been disposed 

of by sentence. On principle I see no reason why this 

discretionary power should  be denied to courts of summary 

jurisdiction.  It is as necessary there as elsewhere if the justices 

are to be free to do justice while they have seisen of the 

proceedings. 

29. We recognise in the case of an unequivocal plea of guilty, the court may accept it and 

convict the defendant pursuant to section 156 (1) of the Criminal Procedural Code. That 

section reads: 

“156. (1) If upon arraignment the accused pleads guilty he may 

be convicted thereon.” 

30. The important part of the section is the accused “may” be convicted. In this case the 

appellant was convicted as disclosed at page 4 of the transcript. 
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“THE COURT: Mr. Morris, you having pleaded guilty to the 

Offence of Murder and the Particulars, which read was, on 

Wednesday, the 1st of April, 2016, at Long Island you did 

murder Harry Harding. 

I accept your guilty plea and I hereby convict you of that 

offence. 

Is there anything that you wish to say before sentence is passed 

upon  you?” 

31. The appellant was pleaded notwithstanding what had gone on just prior at pages 2-3 of 

the transcript: 

“THE COURT: Ms. Adderley, in relation to your client, what 

is the position? 

MS. ADDERLEY: The position is we received the Probation 

Report, but we have requested a Psychiatric Evaluation to be 

done as well. 

THE COURT: Does your client intend to take a certain 

course? 

MS. ADDERLEY: Yes, he does, my Lady. 

THE COURT: And is he ready to deal with that now? 

MS. ADDERLEY: I think we would want to get a copy of the 

Psychiatric Report. 

THE COURT: No, he can deal with it in the sense of the 

charges being read to him. And then after that, we would hear 

from the Social Inquiry Officer. 

And then, if you wish, you can make an Application for a 

further delay for him to be psychiatrically evaluated. 

MS. ADDERLEY: Yes, my Lady. 

THE COURT: Very well. Can you explain to him that we are 

about to read  the charges. Any objection, Ms. Stubbs? 

MS. STUBBS: No, my Lady. No, my Lady. It is only that Mr. 

White, on a  previous occasion, mentioned that he is 

requesting a Psychiatric Report. 
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THE COURT: He may have mentioned it to you, but he didn’t 

mention it to  the Court. This is the first notation that I’m 

making in that regard.  

We will put the charges to the Defendant. And then thereafter, 

we will hear from the Probation Officer and then take the 

adjournment. 

MS. STUBBS: Yes, my Lady.” 

32. We do not wish to apportion blame here but it was incumbent on both Counsel to bring 

home to the Judge that the Prosecution and the Defence were in discussions with a view 

to the appellant pleading to the lesser charge and the psychiatric report was a necessary 

part of that process; and further, the report may have assisted the Judge in deciding to 

accept a guilty plea or not. 

 

33. At pages 83-4 of the transcript shows the Judge was having second thoughts about the 

course of action taken by her. There the following appears: 

“MS. DORSETT: My Lady, we also do take into account the 

position of the family, in this matter.  And, my Lady, we do not 

know then — I don’t know if my Lady would like to take some 

time to consider, whether the Murder charge should be put to 

him, and if whether a trial be ordered. 

But I think the only place -- the only Court that can order a 

retrial now is the Court of Appeal -- 

THE COURT: Yes. 

MS. DORSETT: — My lady. In the circumstances, my Lady. 

THE COURT: When I contemplated it, I thought that going 

back may be  difficult.  And that I would hear you. And that I 

would – one other option was to hear you both this afternoon. 

And if based upon the evidence he has given, I was still 

persuaded in that regard, that that would then be reflected in 

my sentence. 

MS. DORSETT: Yes. 

THE COURT: The sentences for pure Murder, the sentences, 

when has based on the circumstances, some reduction, which 

would in any event  bring him within the -- 

MR. WHITE: Same range. 
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THE COURT: The same range. 

MS. DORSETT: Yes. 

THE COURT: Of Manslaughter by way of provocation. And 

certainly on the facts that he has accepted, it appears that that 

is where we are, in any event. 

And so, that is probably the better course of action. It’s a legal 

land mine. 

MS. DORSETT: Yes. 

THE COURT: We can try and navigate back. 

MS. DORSETT: Yes.” 

34. Sections 199 and 200 of the CPC speak to the procedure in the magistrates’ courts where 

a defendant pleads “guilty”. It is as follows: 

“199. (1) If both parties appear, the court shall proceed to hear 

the case, and the substance of the charge or complaint shall be 

read to the accused  person by the court and he shall be asked 

whether he admits or denies the truth of the charge. 

200. If the accused person admits the truth of the charge, his 

admission shall be recorded as nearly as possible in the words 

used by him and the  court shall convict him and pass sentence 

upon or make an order against him unless, after hearing 

anything which may be said by or on behalf of the accused, 

whether in mitigation or otherwise, there shall appear to the 

court  to be sufficient cause to the contrary.” 

35. Ms. Dorsett endeavored to convince us that section 156(1) of the CPC allows a judge to 

move directly to a conviction where an accused pleads guilty upon his arraignment. I set 

out that section again: 

“156. (1) If upon arraignment the accused pleads guilty he may 

be convicted thereon.” 

36. Section 156(1) bears a marked resemblance to section 7(1) of the English Criminal 

Jurisdiction Act 1993 whose long title reads: “AN ACT to re-enact with amendments the 

enactments relating to Courts of General Gaol Delivery and appeals therefrom; and for 

connected purposes”. Section 7(1) states: 

“7 Plea of guilty 

(1) If a person, being arraigned on an information for an 

offence, pleads guilty of the offence, his plea shall be taken and 
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sentence shall be pronounced in the same manner as if he had 

been found guilty by a jury.” 

37. By virtue of section 145 of the CPC, unless specifically provided for by statute, the 

practice of the Supreme Court in the mode of conducting criminal trials and the 

procedure employed therein is virtually the same as obtains in the High Courts of 

England. Section 145 states: 

“145. Subject to the provisions of this Code and to any other 

law for the time being in force in The Bahamas, the practice of 

the Supreme Court in the exercise of its criminal jurisdiction 

and the mode of conducting and  procedure at the trial of 

any person upon information shall be assimilated so far as 

circumstances admit to the practice of the High Court of 

Justice, in the exercise of its criminal jurisdiction, and of courts 

of oyer and terminer and general gaol delivery in England.” 

38. Notwithstanding the obvious difference in the wording of sections 199(1) and 200 of the 

CPC and section 156(1) of the CPC, as we understand the procedure even in the Supreme 

Court, when the accused pleads “guilty”, the judge enquires of the Prosecution, what are 

the facts of the case. The facts are related by the Prosecutor in the presence and hearing 

of the accused who is then asked by the judge whether he agrees those facts. If he does 

and the judge is further satisfied that the defendant is competent mentally to appreciate 

the nature of the charge and the consequences that may ensue, the judge may accept the 

plea. However, there is a further obligation on the judge before moving to convict the 

accused, that is, the judge must satisfy himself that the facts disclose the elements of the 

offence charged. 

 

39. Oftentimes, persons plead guilty to a charge only to take issue with some aspect of the 

facts read in court which may cause the magistrate or judge to decline to accept the 

”guilty” plea and to enter instead a plea of ”not guilty“ to the offence charged. (See 

section 157(2) of the CPC). It so happened in this case that when the appellant was 

eventually asked if he agreed the facts of the case he replied that he did not. The question 

was posed long after the Judge had convicted the appellant. 

 

 

40. In Director of Public Prosecutions v Judge [2018] IECA 242, (Transcript), an accused 

appealed against a judge’s refusal to let him change his plea. His appeal was unsuccessful 

because the court found “no error of principle in the approach of the trial judge and [was] 

satisfied that his decision represented the proper and lawful exercise of a legitimate 

discretion”. At paragraph 34 Edwards, J delivering the decision of the court said:  

“34. Walsh on Criminal Procedure (2nd edn.) at page 1225, 

para 19-142  correctly summarises the position in the 

following terms: 

“The trial judge has a broad discretion to permit the accused 

to change his  plea from guilty to not guilty at any stage in the 



17 
 

trial right up until sentence  is passed. So long as the discretion 

is exercised judicially and with due regard to the protection of 

the accused's constitutional right to a fair trial, it is unlikely 

that a refusal to permit a change from a plea of guilty to not 

guilty could be upset on appeal. There is English authority to 

suggest that  the discretion will be used very sparingly to 

permit a change of plea where the accused has understood the 

nature of the charges against him and entered a clear and 

informed plea of guilty.”” 

41. We observe that the summary expressed above is echoed in Emmins on Criminal 

Procedure (5
th

 ed.) at page 92 under the rubric “Change of Plea” but offers the following 

reservation about the considerations a judge should bear in mind when deciding to allow 

a change of plea: 

“The granting of consent is a matter of discretion, and is not 

automatically forthcoming even where the accused was 

unrepresented when he originally pleaded. Relevant 

considerations are whether he apparently understood the 

nature of the charge and/or genuinely intended to admit his 

guilt. If he seems merely to have changed his mind about plea 

out of tactical considerations (e.g. the judge’s attitude when the 

prosecution summarised the facts makes him fear a heavier 

sentence than he first anticipated), the judge is fully entitled to 

hold him to his original admission (see, for example, R v 

McNally [1954] 1 WLR 933).”  

42. In McNally the accused had attempted to change his plea but the judge refused to grant 

him leave to do so. On appeal, Lord Goddard, CJ rendered a brief judgment on behalf of 

the court which I reproduce below: 

“LORD GODDARD C.J. We only put this case into the list as 

an appeal —  Hilbery J. gave leave — in order that this court 

might have an opportunity  of stating what is the position with 

regard to a prisoner who desires to change his plea after 

arraignment. The question whether a plea may be withdrawn 

or not is entirely a matter for the trial judge. If the court came 

to the conclusion that there was a question of mistake or 

misunderstanding, or that it would be desirable on any ground 

that the prisoner should be allowed to join issue, no doubt the 

court would allow him to do it. For example, it has been known 

for a prisoner charged with receiving stolen goods to 

acknowledge that he received them, and to plead guilty, adding 

“but I did not know that they were stolen.” In such a case the 

trial judge might well allow the prisoner to change his plea, but 

it is entirely within the discretion of the judge. 
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In our judgment, Rex v. Blakemore
3
 ought not to be followed. 

In that case  Byrne J. allowed, in exceptional circumstances, a 

plea of guilty to be withdrawn after judgment; but once 

sentence has been pronounced there is no power in the court to 

allow the plea to be withdrawn: see Regina v. Sell,
4
 where the 

Common Serjeant referred the question to several of the 

judges. 

In Rex v. Plummer,
5
 Wright J., who delivered the principal 

judgment of the Court of Crown Cases Reserved, stated 

categorically that a plea cannot be  changed after judgment. In 

the present case, it is true, the appellant asked for permission 

to withdraw his plea before judgment was given, but we cannot 

say that the judge did not properly exercise the discretion 

vested in him. The most that can be said in the appellant's 

favour — and the court is  indebted to Mr. Fitzwalter Butler, 

whom we asked to represent the appellant so that we might 

have the relevant authorities brought to our notice — is  that 

the judge did not ask the prisoner on what grounds he wished 

to withdraw his plea. It is perfectly obvious that he had no 

grounds. In his notice of appeal he did not suggest that he had 

any grounds, nor has his counsel been able to put before this 

court the grounds on which the appellant wished to withdraw 

his plea. He had, in fact, admitted his guilt before the 

committing justices. 

We are quite satisfied that the judge did exercise his discretion. 

He had all the relevant facts before him. He knew all about the 

prisoner, and he could see that there was no ground for 

allowing the prisoner to withdraw his plea. Accordingly, this 

appeal fails and is dismissed.”  

43. The court in McNally concluded that the judge had exercised his discretion properly 

based on, inter alia, the accused’s admission of guilt before the committing magistrate – a 

factor absent in the appellant’s case. Moreover, the judge had all the relevant facts before 

him – a factor which cannot be said to have been present at the time when the Judge 

proceeded to convict the appellant. 

Conclusion 

44. The Judge does not appear to have given any or sufficient consideration to the appellant’s 

explanation that he pleaded guilty to murder essentially by mistake. Bearing in mind: 1) 

the facts she accepted as representing the circumstances surrounding the offence which 

facts disclosed a partial excuse; 2) she decided to have the appellant plead despite the 

request for the psychiatric report; and 3) the appellant’s possible confusion as to what 

charge he was pleading guilty to brought on by discussions he had with his Counsel, the 

Judge ought to have exercised her discretion to allow the appellant to change his plea. 
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Therefore, we were satisfied that the Judge’s decision not to allow the appellant to 

change his plea did not represent the proper and lawful exercise of a legitimate discretion. 

 

45. It was for the foregoing reasons that we quashed the appellant’s conviction and set his 

sentence aside; and remitted his case back to the Supreme Court for trial. 

 

 

46. On a procedural note, it is undesirable for a court to find that the narrative provided in a 

probation report entered into evidence after conviction could stand as a replacement for 

the facts being read by the prosecutor as the basis upon which they have sought to 

prosecute the defendant. To do otherwise is to place the cart before the horse since the 

probation report is provided in the sentencing phase of the trial; and that occurs after the 

defendant has been convicted. 

 

                                                                         _____________________________________ 
 The Honorable Mr. Justice Isaacs, JA  
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