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J U D G M E N T   
 

 

1. We heard these two appeals together as they arise out of the 

same case. 
 

2. On 10 October, 2006, when this matter first came on for 

hearing, Jeffrey Prosper was present but was not represented by 

counsel.  In view of the seriousness of the matter, the Registrar of 

this court was instructed to assign counsel to him.  The matter was 

then adjourned to 16 November, 2006.  On that date, Mr. Wayne 

Munroe appeared for Jeffrey Prosper but he had just received the 

record of the case which was complete except for a few missing 



 3

pages.  The matter was therefore again adjourned to 6 February, 

2007. 
 

Background: 
 

3. On 26 June, 2006, Ernest Lockhart and Jeffrey Prosper 

(“Lockhart” and “Prosper”) were convicted of the murder of Caxton 

Smith (“the deceased”) which took place on 8 June, 1999.  On 24 

July, 2006, following a sentencing hearing, Lockhart was sentenced 

to “suffer death in the manner provided by law” under section 2 of the 

Capital Punishment Procedure Act (Ch. 94) and Prosper was 

sentenced to 20 years’ imprisonment.  Both Lockhart and Prosper 

appealed to this court against conviction and sentence. 
 

4. After counsel was assigned to Prosper, he abandoned his 

appeal against sentence and as there was no appeal against the 

leniency of that sentence by the Crown, the appeal against the 

sentence of 20 years was dismissed and we made no further order as 

there was then no extant appeal against that sentence by the Crown. 
 

Summary of the Evidence led in the trial: 
 

5. On 8 June, 1999, between 8 and 9 p.m., at Fowler Street, in the 

area of a pink two-storey apartment building and a number of one-

storey buildings, the deceased was shot in the back and died shortly 

after. 
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6. There was no dispute at the trial that the deceased was 

murdered.  The only issue was one of identification of the person or 

persons who killed him. 
 

7. Although The Bahamas at that time was on Eastern Daylight 

time (which is one hour ahead of Eastern Standard time), by 9 p.m., 

daylight would have been almost gone and it would have been very 

near dark.  In the area where the shooting took place, there were a 

number of large trees as well as abandoned cars.  The existence of 

the trees, as well as houses in the area made the issue of visual 

identification pivotal for the prosecution’s case.  The issue of voice 

identification also arose in the case as well as circumstantial 

evidence since none of the witnesses for the prosecution gave any 

evidence that he or she had seen the person who pulled the trigger of 

the gun at the time when the deceased was shot. 
 

8. The neighbourhood in which the shooting occurred was 

described by some of the witnesses who lived in the vicinity as a “war 

zone” and other similar epithets because, they said, it was not 

unusual to hear gun shots going off in that area and there were unlit 

track roads running between Fowler and Quakoo Streets in particular. 
 

9.  According to Dr. Kumar’s report (read into evidence by Dr. Raju 

under section 120 (3) of the Criminal Procedure Code Act (Ch. 91) 

(“CPC”)) the cause of death was a bullet wound which entered from 

the back and lodged in the neck having an upward and slightly left to 

right trajectory. 
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10. Ms. Patrice Forbes gave evidence about a confrontation 

between Lockhart and the deceased some seven or so months 

before 8 June, 1999, that is, on 22 November, 1998, when she said 

that she overheard Lockhart telling the deceased that if the deceased 

thought he came out of prison to take bread out of Lockhart’s mouth, 

he would kill him – see page 41, lines 18 to 25 of the transcript.  This 

witness said that later that same night, a shot had been fired over the 

deceased’s head. 
 

11. At that point in the trial, prosecuting counsel suggested to the 

learned judge that that statement should be struck from the record 

and the learned trial judge said, “Yes”.  Ms. Forbes continued her 

evidence and indicated that on 9 June, 1999, she learned that the 

deceased had died. 
 

12. Mr. Patrick Perry Taylor, an admitted cocaine addict, said that 

at the time when the shooting occurred, he used to live in the pink 

two-storey abandoned building on Fowler Street, near to where that 

street joins East Street.  Mr. Taylor testified that he had just given a 

fish dinner and drink to the deceased which the deceased had 

previously ordered and paid for and he, Taylor, got a “rock” of 

cocaine from the deceased for $4.00.  Taylor said that as he was 

going up the stairs in the apartment building to smoke his cocaine, he 

heard gunshots and when he looked out of the window of the 

apartment, he saw Lockhart (also known as “Bong”) and Prosper 

running away.  Taylor said he knew it was those two men because he 

had known Prosper basically all of Prosper’s life from when they both 

lived through Gibbs Corner (which is about three blocks away from 
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Fowler Street on the eastern side of East Street) and he knew it was 

Lockhart because Lockhart had a patch over his eye at the time. 
 

13. It is to be noted that while Lockhart’s defence was an alibi, he 

admitted that at the time he had an injury to his eye as a result of an 

unrelated incident and that at night that eye would swell up which was 

why, he indicated, he could not have been the person that Taylor saw 

since he was not in the area at that time but had been in the general 

area earlier in the day. 
 

14. Taylor said that Lockhart had a gun in his hand and that 

another man, Knowles (also known as “White Man”) was along with 

Lockhart and Prosper.  Taylor said that Lockhart had pulled a gun on 

him that same day in that yard. 
 

15. Taylor was reluctant to testify in the case and said that he had 

been evading the police as he did not want to testify in the case 

because he did not want to get involved in other people’s business. 
 

16. He was cross-examined extensively about the area where he 

claimed to have seen Lockhart and Prosper both before and after the 

shooting because of the lack of adequate lighting, the large trees as 

well as the situation of the window of the apartment from which he 

claimed to have seen Lockhart and Prosper running.  He stuck to his 

story that he had seen them and where and how he was able to see 

them. 
 

17. Dwayne Moses Cooper, a mechanic, testified that he had seen 

the deceased shortly before he was shot as he and the deceased 
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were supposed to go somewhere but that there had been a change of 

plan so he left the deceased at Fowler Street near to the pink two-

storey building and walked through the short-cut that led to Quakoo 

Street.  As he was walking through the short-cut, he saw Lockhart 

and another man known as “Two Gun” standing up “chilling”.  Cooper 

said he had known Lockhart for about a month before the incident 

and recognized him by his voice as he had heard him speak when 

they would pass each other and greet each other briefly.  Cooper also 

testified about an incident that occurred in April or May, 1999 in which 

Lockhart said to the deceased, a couple of times; “You all is be joking 

boy, you all need to come from around here.” 
 

18. Cooper said that shortly after he left the deceased and passed 

Lockhart and Prosper, he heard gun shots coming from the area of 

Fowler Street. 
 

19. Ms. Rosina Carey Wallace who lived at Wellington Street at the 

time when she gave her evidence, said that she used to live at 

Thompson Lane off East Street when the incident occurred.  She said 

that she knew the deceased from Fowler Street and on the evening of 

8 June, 1999, she went to Fowler Street to check on her friend but he 

was not at home so she left a message for him with the deceased. 
 

20. Ms. Carey Wallace returned about an hour later and her friend 

was still not at home so she went in the back to check his house and 

then returned to where the deceased was.  She said that when she 

went to check her friend’s house she saw three men in the back and 

that made her feel “sort of funny”.  As she was leaving and had gotten 
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about five feet away from the deceased, she heard six shots fired and 

then the deceased ran past her before he fell.  She said she froze. 
 

21. Ms. Valerie Mackey Stuart testified that at the time of the 

incident in 1999, she lived near the junction of Quakoo and East 

Streets.  She heard something and as a result, she ran from the 

house, on to East Street, heading north towards Fowler Street.  As 

she was running north, she passed two men running south on East 

Street; they were encouraging each other to “run, run, run”.  She said 

that she recognized the two men as persons whom she had known 

by seeing them almost every day during the period of six months 

leading up to 8 June, 1999.  Ms. Mackey Stuart said that she had 

seen Lockhart, Prosper and a man called “Rev” on the track road 

between Quakoo and Fowler Streets earlier on the evening of 8 June, 

1999 while she was on her way to the shop; she said that she had 

seen the deceased on Fowler Street on that earlier occasion.  She 

identified Lockhart as “Bong” and Prosper as Jeffrey. 
 

22. Jonathan Patrick Robinson testified that on the night of 8 June, 

1999, while he was washing his car that he operated for hire from 

time to time, near the junction of Windsor Lane and East Street, he 

saw three men whom he knew as “Bong”, Jeffrey and “Two Gun” 

coming from north on East Street ,heading south.  The three men 

approached Mr. Peter Lockhart and asked him to drive them home 

but Mr. Peter Lockhart refused and asked Robinson to drive them 

home.  When he finished washing his car, he drove the three men to 

their respective areas – Jeffrey, he said he dropped on Montrose 
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Avenue and Bong and Two Gun off Shirley Street, facing Quality 

Auto. 
 

23. An identification parade was held on 17 June, 1999 at which 

Robinson identified Prosper. 
 

24. Ms. Vanessa Woodside testified that she and the deceased had 

lived together for some 9 to 10 years before he was shot.  She said 

that on the evening of 8 June, 1999, she was told that something had 

happened to him; she therefore ran to Fowler Street where she saw 

him lying on an old car. 
 

25. Ms. Woodside reasoned that the motive for the quarrel between 

Lockhart and the deceased was because Lockhart had made a pass 

at her.  She admitted that the deceased had spent some 18 months 

in prison following his conviction for a drug trafficking offence and that 

he was released from prison shortly before he was shot.  While Ms. 

Woodside did not deny that the deceased sold drugs, she never 

admitted that he sold drugs to earn his living.  Ms. Woodside also 

testified that some time before 8 June, 1999, Lockhart had threatened 

the deceased. 
 

26. When cross-examined about her ability to identify Lockhart and 

Prosper in the dock and bearing in mind the circumstances under 

which she said that she had heard Lockhart make that threat, she 

said she had known Lockhart for some three to four months, at the 

most, by 8 June, 1999, by seeing him approximately three or four 

times a week or every other week. 
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27. Ms. Woodside could not remember the exact date of the 

incident which she said occurred between Lockhart and the deceased 

but she estimated that it could have been about a month before that 

date.  She said that on that occasion, as she was walking east on 

Fowler Street, Lockhart cursed and carried on because he had 

“sicced” at her and she did not look back.  The deceased was 

apparently at a neighbour’s house when Lockhart was cursing and 

carrying on and the deceased came out and he and Lockhart got into 

an argument because of what Lockhart said to Woodside.  Woodside 

said she then turned back and told the deceased to go home after 

which the deceased went home and Woodside continued walking 

east on Fowler Street.  She said that Lockhart told the deceased that 

if he “want dead, he can dead”.  That incident Ms. Woodside said, 

took place between 12 noon and 1:00 p.m. in the day and she was 

approximately 20 to 25 feet away from where the argument took 

place. 
 

28. Sgt. 561 Lennox Coleby, adduced evidence of an interview and 

a confession statement with, and by, Prosper on 7 October, 1999 at 

the Wulff Road Police Station.  As counsel for Prosper objected to the 

admission of that statement and record of interview into evidence in 

the trial, the learned judge held a voir dire to determine the issue of 

admissibility. 
 

29. In the voir dire, Prosper testified that he was kicked, stomped, 

had a plastic bag placed over his head and tied so he was forced to 

try to bite through it even though he was handcuffed and seated in a 

chair in a room which was adjacent to the charge room of the station.  
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He denied giving the interview as well as the written statement and 

said that he had been compelled to sign the forms that had already 

been filled with writing which was why his initials and his name were 

in a manner different from the way he usually signed those things. 
 

30. Prosper said that he complained to the Stipendiary and Circuit 

Magistrate at his arraignment about the alleged beating by the police 

officer.  The Magistrate’s note on the record of the preliminary 

investigation was to the effect that Prosper had in fact fallen twice – 

once in the dock and then in the courtroom and was taken to the 

Princess Margaret Hospital. 
 

31. At the hospital, Prosper complained to the attending physician 

that he had been beaten by the police and admitted that he never told 

the physician that he had fallen in the courtroom.  Lockhart also 

testified in the voir dire.  He said that that was the first time he had 

met Prosper and that Prosper had collapsed in the courtroom but that 

when he first saw him, he appeared to be in pain.  Lockhart also said 

that he had been interviewed by the police at Quakoo Street Police 

Station but he refused to give an interview or a statement.  He 

admitted that he was not beaten by the police. 
 

32. The learned judge admitted the record of interview and 

statement into evidence. 
 

33. At the resumption of the main trial, the witnesses who gave 

evidence in the voir dire also gave evidence before the jury and were 

cross-examined by counsel for Lockhart and Prosper.  At the close of 
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the case for the prosecution each of the defendants was informed of 

his rights and each elected to give sworn evidence, Prosper also 

called witnesses. 
 

34. Lockhart’s defence was an alibi.  He said that he had been to 

the beach earlier on 8 June, 1999, doing some thinking, that he then 

went to visit his aunt who lived at Deveaux Street which is about five 

blocks away from Fowler Street; that he passed through the short cut 

between Fowler and Quakoo streets at about six something and then 

he left the area around 7 p.m. to go home because when “dark fall” 

his face would start to swell up on his left hand side and he really 

could not see at night time because of those problems.  Lockhart said 

he was on medication for those problems and that even in the day his 

eyes would get a little blurry. 
 

35. It was put to Lockhart in cross-examination that he had 

previously said that he had gone home around 5:30 p.m. and had 

remained there; he did not deny that he had said so in the preliminary 

inquiry but he explained that he had gone from the beach to his 

aunt’s house and then gone home. 
 

36. Prosper’s defence was also one of alibi.  He said that he was at 

Young Street (which is one block south of Deveaux Street) visiting his 

sister’s house from around 7 p.m. until he left around 8 or 9 p.m., 

when he went to Windsor Lane and caught a ride with the hacker (Mr. 

Jonathan Patrick Robinson).  This was different from what was 

contained in the record of interview and the written confession which 

was admitted in evidence at the close of the voir dire.  In those 
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documents, Prosper confessed  to  acting as  look  out  for Lockhart – 

“watching  his  back” – and seeing Lockhart who was wearing a pair 

of gloves and a black tam mask walk towards the road, then start to 

jog.  Prosper said that was when he heard three or four shots or more 

and then he and Lockhart ran on the western side of the pink building 

to the foot of the track road.  Prosper was not sure who fired the 

shots. 
 

37. Dr. Darren Donaldson, read the notes made by Dr. Armbrister 

about Prosper after he was remanded to prison.  Those notes 

showed that Dr. Armbrister found that the injuries Prosper had on 9 

October, 1999, that is, the day after he was remanded to prison, were 

consistent with his story of having been beaten by the police.  That 

record did not show that Prosper had been shot some time before 8 

June, 1999 or that he had fallen in the courtroom upon his 

arraignment. 
 

The Appeal: 
 

38. At the resumed hearing on 6 February, 2007, Mr. Ducille sought 

and was granted leave to argue twelve amended grounds of appeal 

on behalf of Lockhart.  The twelve grounds are as follows: 
 

“(1) The Learned Trial Judge erred 
in law when he called upon the 
Appellant to answer a case 

 
(2) The Learned Trial Judge erred 

in law when he allowed 
inadmissible evidence to be 
introduced at the trial. 
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(3) The learned Trial Judge erred 
in law when he allowed 
irrelevant and pre-judicial 
evidence to be given at the 
trial against the Appellant. 

 
  (4) The Learned Trial Judge erred 

in law when he allowed the 
witness Patrice Forbes to give 
evidence that she was a little 
paranoid ‘facing a murderer’ 
and he failed to give a clear 
direction to the jury to ignore 
that evidence. 

 
  (5) The Learned Trial Judge erred 

in law when he allowed 
evidence of voice 
identification to be admitted 
without the proper foundation 
being laid. 

 
 (6) The Learned Trial Judge erred 

in law when he failed to 
explore whether one of the 
jurors was a former policeman. 

 
 (7) The Learned Trial Judge erred 

in law when he suggested that 
the Crown relied on the record 
of interview of the co-accused 
against the Appellant. 

 
 (8) The Learned Trial Judge erred 

in law when he failed to direct 
the jury adequately on 
circumstantial evidence. 

 
 (9) The Learned Trial Judge erred 

in law when he failed to 
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adequately direct the jury on 
the law relating to common 
design. 

 
 (10) The Learned Trial Judge erred 

in law when he failed to direct 
the jury on how to treat 
inconsistencies/ discrepancies 
in the evidence given by the 
witnesses. 

 
 (11) The verdict is unreasonable 

and cannot be supported 
having regard to the evidence. 

 
 (12) The verdict is unsafe and 

unsatisfactory having regard 
to the circumstances of the 
case.” 

 
 

Grounds (1), (2) and (3): 
 
 

39. Mr. Ducille abandoned ground (6) and dealt with grounds (1), 

(2) and (3) together.  In regard to those grounds, Mr. Ducille 

submitted that the learned judge erred in law when he decided, at the 

close of the case for the prosecution that Lockhart had a case to 

answer because the prosecution failed to establish a prima facie 

case.  Accepting that circumstantial evidence was the crux of the 

prosecution’s case, Mr. Ducille submitted that - 

(1) evidence more prejudicial than probative had been 

adduced in evidence, for example, the evidence of 

Vanessa Woodside who spoke of an incident between a 

man called “Bong” and the deceased about a month 



 16

before the deceased was killed as she was only able to 

identify Bong by voice and did not pick him out on an 

identification parade.  Mr. Ducille also submitted that 

Vanessa Woodside’s evidence about the alleged threats 

by Lockhart to the deceased amounted to inadmissible 

hearsay.  Mr. Ducille advanced similar arguments 

regarding the evidence of Rosina Wallace and Patrice 

Forbes. 

 

(2) Mr. Ducille submitted that Valerie Mackey who, in her 

evidence in chief had said that as she ran north on East 

Street from Quakoo Street towards Fowler Street shortly 

after hearing that something had happened and after 

hearing shots while she was cooking, she saw two men 

running south on East Street whom she identified as 

Lockhart and Prosper whom she had known for some 

three to six months before 8 June, 1999.  However, in 

cross-examination, she admitted that at the preliminary 

inquiry, she had said that she did not see Lockhart.  In 

other words there was a serious inconsistency in that 

witness’s testimony so that the jury ought to have been 

invited by the learned judge to give little or no weight to 

that evidence as against Lockhart. 
 

Needless to say, we accept that the weight of evidence in a jury trial 

is for the jury to decide and a judge, in deciding whether or not to 

accede to a submission of no case to answer, is not expected or 
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required to weigh the evidence or decide the issue of the credibility of 

any witness as that is a matter entirely within the province of the jury. 
 

40. In deciding whether or not to call on an accused person to 

answer, a trial judge is required to consider whether on the totality of 

the evidence given on behalf of the prosecution, there is sufficient to 

require the accused person to answer.  This court has, on numerous 

occasions, adopted and applied the principles enunciated in R v 

Galbraith (1981) 73 Cr. App. R. 124 which are as follows: 
 

“(1) If there is no evidence that the crime 
alleged has been committed by the 
defendant there is no difficulty – the 
judge will stop the case. 
 
(2) The difficulty arises where there is 
some evidence but it is of a tenuous 
character, for example, because of 
inherent weakness or vagueness or 
because it is inconsistent with other 
evidence; (a) where the judge concludes 
that the prosecution evidence, taken at 
its highest is such that a jury properly 
directed could not properly convict on it, 
it is his duty on a submission being made 
to stop the case; (b) where, however, the 
prosecution evidence is such that its 
strength or weakness depends on the 
view to be taken of a witness’ reliability 
or other matters which are generally 
speaking within the jury’s province and 
where on one possible view of the facts 
there is evidence on which the jury could 
properly conclude that the defendant is 
guilty, then the judge should allow the 
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matter to be tried by the jury.”   
(Emphasis added) 
 
 

41. At the close of the prosecution’s case in the trial of this matter, 

there was the evidence not only of Mesdames Woodside, Mackey 

and Wallace but also the evidence of Patrick Taylor whose 

description of Lockhart as wearing a patch over one eye appears 

quite accurate and with a gun in his hand.  There was also the 

evidence of Jonathan Patrick Robinson who said that he gave 

Lockhart, Prosper and “Two Gun” a ride in his vehicle to their 

respective addresses.  So that even if the jury were to ignore the 

evidence of the three women witnesses as being tenuous or vague, 

there was still sufficient evidence, if they believed Taylor and 

Robinson, that they could reasonably convict. 
 

42. Further, an examination of the transcript of the trial shows that 

there was no submission of no case to answer made on behalf of 

Lockhart. 
 

43. In our judgment there is no merit in ground (1) of the grounds of 

appeal and insofar as Lockhart’s appeal depends on that ground it 

fails. 
 

44. With regard to grounds (2) and (3), Mr. Ducille referred 

particularly to the evidence of Ms. Woodside at page 35, lines 15 to 

32, page 36, lines 1-32, page 37, page 39 lines 30-32, page 40, lines 

5-8 and pages 547 to 548 of the transcript.  It is important to note that 

that evidence was elicited in cross-examination by counsel for 

Prosper without objection by then counsel for Lockhart.  The 
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questions asked of the witness in the trial had been forbidden by the 

magistrate in the preliminary inquiry.  Under the provisions of the 

Evidence Act (Ch. 65), what that witness claimed she heard Lockhart 

and “Rugged” say is admissible to show premeditation and motive 

and because it emanated from Lockhart himself.  To that extent, it is 

similar to, but not identical with, an extra-judicial confession, since 

Ms. Woodside is not, so far as the record reflects, a peace officer. 
 

45. The real problem with that evidence by Ms. Woodside is that 

she purported to identify Lockhart by voice and in that regard the 

learned judge, in his summing up warned the jury to be careful about 

accepting that evidence because of the inherent difficulties in 

identifying persons by voice.  At page 546 – 548, the learned trial 

judge said: 
 

“…When it was pointed out to her 
that no mention of these threats 
appeared in the deposition from the 
magistrates court, she told you she did 
tell the magistrate Bong and Rugged 
threatened to kill Caxton but the 
magistrate said that was hearsay. 

 
She admitted that she had said in 

the magistrates court, ‘Rugged told 
Caxton if he thinks I ga’ go work for 
somebody else, he lie.  He is dead 
wrong.’  Then after that, Bong came and 
say, ‘Man, these niggers does be joking; 
they punks.’  She denied that she was 
telling half-truths or she was making up 
the story about the threats. 
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Patrice Forbes came and she would 
have told you that on the 22nd of 
November, 1998, while she was carrying 
some food for her sister, she overheard 
Ernest tell Caxton that if he think he 
come out of prison to take bread out of 
his mouth, he’ll kill him.  She said she 
knew Ernest two to three years and that 
this   argument  took   place  around   
5:00 p.m.  It was still daylight.  And she 
would have estimated – she would have 
told you the distance.  It was about to 
where the stenographer was, and on my 
estimation, it was about four to five feet 
from where she said this argument was 
taking place that she was.  She said she 
was four to five feet from Ernest. 

 
Under cross-examination Forbes 

denied she was biased against Ernest.  
She said she had nothing against him as 
they used to hang out in the yard 
together.  Now, her deposition was put to 
her that she said she knew Ernest one 
year.   When you contrast that with when 
she said she know him three years, is 
this a material discrepancy?  Does it 
affect your view?  Well, it is entirely a 
matter for you, but there is that difference 
of two to three years as opposed to what 
she would have said, one year.  She said 
that she may have been mistaken and 
she knew him for three years.  She said 
she knew Jeffrey about three years but 
has never seen him arguing with Caxton.  
She said she did not know Rugged and 
Two Gun to have any arguments with 
Caxton…” 
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46. In those pages, the learned judge dealt fully and clearly with the 

issues of visual and voice identification by Ms. Woodside and Ms. 

Forbes.  The learned judge also drew the jury’s attention to the 

inconsistencies in Ms. Forbes’ evidence and reminded them that 

questions of fact were for them to decide.  The hearsay evidence 

given by Ms. Forbes was elicited in cross-examination about a 

previous inconsistent statement attributed to that witness. 
 

47. In cases where such matters arise, it is sometimes very difficult 

for a trial judge, however experienced, to know what is best to be 

done, the judge may, for instance, decide that it is best to remain 

aloof and silent rather than emphasize the issue by commenting on it; 

or the judge may immediately advise the jury to ignore it or may do so 

in the summing up.  In this case, the learned judge chose to ignore 

the outburst and we cannot say that he erred in doing so. 
 

48. With regard to the complaint about the evidence given by Ms. 

Patrice Forbes about an incident between Lockhart and the deceased 

in November, 1998, in effect, Mr. Ducille’s point is that because of the 

lapse of time between November 1998 and June, 1999 when the 

deceased was killed, the alleged threats by Lockhart were too remote 

to be relevant to what occurred on 8 June, 1999.  Further, Mr. Ducille 

submits that that evidence by Ms. Forbes when she stated after being 

questioned more than once about the same matter, that she was 

paranoid coming face to face with a murderer, was highly prejudicial 

and had no probative value as to whether or not Lockhart was a 

participant in causing the death of the deceased in June, 1999.  The 

learned trial judge, he contended, was therefore in error when he told 
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the jury that the events prior to June, 1999, established a motive for 

Lockhart to shoot the deceased. 
 

49. Section 4(a), (b) and (e) of the Evidence Act (Ch. 65) provides: 
 

“4. In any proceeding evidence 
may be given of facts relevant to any fact 
in issue, including – 

 
(a) any fact which is so 

closely connected with 
any fact in issue as to 
form in the opinion of the 
court part of the same 
transaction, whether it 
occurred at the same 
time and place or at 
some other time and 
place; 

 
(b) any fact which is the 

occasion, cause or effect 
immediate or otherwise 
of any fact in issue;. . . 

 
(e) any fact which cons-

titutes a motive or 
preparation for any fact 
in issue;…”   (Emphasis 
added) 

 

 
50. In support of his arguments, Mr. Ducille relied on the decisions 

in David Ronald Berry v Regina (1986) 83 Cr. App. R. 7 and R. v 

Williams ([1990] Crim. L.R. 409. 
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51. In Berry’s case, Berry was charged with the murder of his 

former mistress.  The crime was motiveless, the explanation for it was 

jealousy.  During the trial the judge acceded to a request by the 

prosecution to allow evidence to be given of the history of the 

relationship between Berry and his mistress in order to establish 

motive which was relevant to the issue of intention.  Berry was 

convicted and appealed his conviction on the ground, among others, 

that that evidence was wrongly admitted. 
 

52. The English Court of Appeal held that as the crime was 

motiveless, the argument that the evidence of the history of the 

relationship established motive was fallacious; moreover, that 

evidence should not generally be admitted to prove the killer’s state 

of mind at the time of killing.  In that case, the evidence was held to 

be remote from the killing and its only effect would have been to 

prejudice the jury.  Nevertheless, as it was a “as plain a case of 

murder as there could be”, the court applied the proviso to section 

2(1) of the Criminal Appeal Act 1968 and dismissed the appeal.  In 

the course of giving their decision at page 10, the court said this: 
 

 
“In support of her argument counsel 

for the prosecution relied upon the 
dubious authority of Ball (1911) 6 Cr. 
App. R. 31; [1911] A.C. 47, and cited it to 
the judge from Archbold, 42nd Ed., para. 
13-29.  Its appearance there requires, we 
think, re-examination, if only because the 
passage relied upon does not appear in 
the judgment in the case but in an 
observation in argument.  Be that as it 



 24

may, the use of past incidents for the 
purpose expressed of allowing them to 
be used in proof of the state of mind, in 
other words the intention, of a killer at the 
time he causes death should not, 
generally speaking, be permitted.  What 
is relevant in that regard is evidence of 
what was said or done at the time or at a 
time or times close or relatively close to 
the death of the victim.”   (Emphasis 
added) 

 
 

53.  However, in Clarence Ivor Williams (1987) 84 Cr. App. R. 299 

at page 304, the English Court of Appeal differently constituted, 

considered the question of the authority of Ball in some detail.  There 

their lordships referred to the case of Campbell (Unreported) and 

went on to point out that in that case the court had cited the well-

known passage in the speech of Lord Hailsham L.C. in Boardman v 

D.P.P. (1974) 60 Cr. App. R. 165, [1976] A.C. 421, 451 where the 

Lord Chancellor said: 
 

“On the other hand, the mere fact that the 
evidence adduced tends to show the 
commission of other crimes does not 
render it inadmissible if it is relevant to 
an issue before the jury and it may be so 
relevant if it bears upon the question 
whether the acts alleged to constitute the 
crime charged in the indictment were 
designed or accidental or to rebut a 
defence which would otherwise be open 
to the accused.” 
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54. It must be borne in mind here that section 30(a) of the Evidence 

Act (Ch. 65) provides that – “In the following cases, that is to say – (a) 

where a person is on trial for a felony not punishable with death, who 

has been previously convicted of any felony; if the accused person 

calls witnesses or asks questions to show that he bears a good 

character, with leave of the Court evidence may be given of such 

previous conviction or convictions.” 
 

55. On the facts in this particular case the witness did not say that 

Lockhart had been convicted of any offence but was saying, in a 

colloquial manner, that she was paranoid at coming face to face with 

a “murderer” in order to explain why she had made a different 

statement in the magistrate’s court than what she said in evidence in 

the trial. 
 

56. In our judgment, in the context in which Ms. Forbes made that 

statement, the jury would have understood her to mean nothing more 

than that she believed that Lockhart had killed the deceased as he 

had threatened to some 7 months before, not that Lockhart had a 

previous conviction for murder.  In The Bahamas it is common 

knowledge that many homicides are colloquially referred to in the 

media as murders when to the lawyer, even from the first reports, it 

would appear that the killing may be a homicide but not a murder as 

defined in our law. 
 

57. At that point counsel for Lockhart objected to those statements 

and counsel for the prosecution reminded the learned judge that the 

statement ought to be struck from the record with which comment the 
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learned judge agreed although he did not give a separate instruction 

to the jury to disregard the witness’ outburst.  The jury were present 

and we cannot assume that they would have decided to ignore the 

judge’s agreement with both defence and prosecution counsel’s 

comments. 
 

58. In R. v Ball [1911] A.C. 47 at page 68, while counsel for Ball 

was addressing the House of Lords, Lord Atkinson observed: 
 

“Surely in an ordinary prosecution for 
murder you can prove previous acts or 
words of the accused to show that he 
entertained feelings of enmity towards 
the deceased, and that is evidence not 
merely of the malicious mind with which 
he killed the deceased, but of the fact that 
he killed him.  You can give in evidence 
the enmity of the accused towards the 
deceased to prove that the accused took 
the deceased’s life.  Evidence of motive 
necessarily goes to prove the fact of the 
homicide by the accused, as well as his 
‘malice aforethought’, inasmuch as it is 
more probable that men are killed by 
those that have some motive for killing 
them than by those who have not.”   
(Emphasis added) 
 
 

59. In The Bahamas, according to section 12(3) of the Penal Code 

(Ch. 84), a sane adult person who is not suffering from diminished 

responsibility, or who is not acting in excessive self-defence or whose 

self-control is not diminished by provocation or drunkenness, is 

presumed to intend the natural and probable consequences of his 
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voluntary actions so that under the law as it stands at present, there 

is no need for the prosecution to adduce forensic evidence as to what 

the actual intention of an accused person who discharges a loaded 

gun at another human being is where death results from that action.  

Therefore, the only basis on which the evidence of the previous 

threats were said to be made by Lockhart against the deceased 

would have been relevant was to show motive which, again, 

according to Bahamian law, need not be proved. 
 

60. In the case of Clarence Ivor Williams, cited above, evidence of 

previous acts of violence by Williams against a Mrs. Edwards with 

whom he had previously had an intimate relationship was admitted in 

the trial of Williams for threatening to kill Mrs. Edwards intending that 

she would fear that the threat would be carried out and the exercise 

of the judge’s discretion in that case was upheld by the English Court 

of Appeal. 
 

61. While the law of The Bahamas, like that of England, does not 

require the prosecution to prove a motive for the commission of a 

crime, the evidence of threats by Lockhart to the deceased which Mr. 

Ducille complains was wrongly admitted by the learned judge in this 

case was, in law and in the exercise of the learned judge’s discretion, 

rightly admitted since it was relevant to an issue in the case, that is, 

the identity of the person who shot the deceased.  We therefore 

found no merit in that ground of appeal. 
 

62. As to the fourth ground of appeal in which complaint is made of 

the learned judge “allowing” the witness Patrice Forbes to give 
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evidence that she was a little paranoid “facing a murderer” and the 

failure by the learned judge to give clear directions to the jury to 

ignore that statement by that witness, it is important to note that 

according to the transcript, the answers complained of were only 

given after the witness had been asked more than once by Lockhart’s 

counsel about her previous inconsistent statement in the magistrates 

court, intending, it appears, to prove to the jury that Ms. Forbes was 

not to be believed on her oath.  In pursuing the line of questioning 

that he did, Lockhart’s counsel made the all too common error of 

attempting to break down the witness’ resistance by repetition.  If the 

learned judge could be said to be in error, it would have been the 

error of not stopping counsel from badgering the witness as the 

witness had in fact answered the question without mentioning 

anything about Lockhart as a murderer.  It appears that in the 

magistrate’s court the witness had apparently said that she knew 

Lockhart for a year but in the trial she had said that she knew him for 

three years.  At that point, according to the transcript, the learned 

judge asked the witness, “when you said in the magistrate’s court 

when you were asked the question ‘I notice you about a year ago,’” 

Ms. Forbes said:  “Maybe I did made a mistake because I was a little 

pari coming to the first set of the case.  I was a little paranoid.”  When 

asked to speak a little louder, she said:  “I was a little paranoid 

coming to the first opening of the first case.”  According to the 

transcript, the learned judge then said, “So you may have made a 

mistake?”  and Ms. Forbes answered:  “Yes, but I know Ernest for 

three years.  Three solid years.  After they turn the house I was living 
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in into a shop, I end up in the yard where my sister is, right there.”  

Counsel for Lockhart then asked: 
 

  “Q. So you were a little paranoid? 
  A. Of course.  Facing a murderer, I was 

a little paranoid, that’s correct 
because I know –” 

 
At that point the learned judge intervened, no doubt in an effort at 

damage control and said:  “Yes, is sufficient”. 
 

63. In this regard, Mr. Ducille relied on the decision of the Court of 

Appeal of Jamaica in McClymouth (Peter) v R. (1995) 51 W.I.R. 178.  

In that case, McClymouth’s appeal against his conviction for murder 

was allowed because the trial judge had not discharged the jury after 

the only witness for the prosecution who could identify the accused 

man had blurted out while being cross-examined by the accused 

man’s lawyer that that murder was not the first one the accused man 

had committed and that the same lawyer had appeared for the 

accused man in the previous murder cases. 
 

64. In that case, defence counsel had apparently attempted to get 

the trial judge to discharge the jury; in this case, no such application 

was made and it is to be noted that Ms. Forbes’ evidence was not the 

only evidence given on behalf of the prosecution.  It is also 

noteworthy that that statement, assuming it to be completely 

prejudicial, was blurted out early in the trial and it is difficult to fault 

the learned judge for not referring to it in the summing up as that may 

have made matters worse.  In our judgment, the trial judge was in the 
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best position to understand the atmosphere in the court during the 

trial and is not for an appellate court to interfere with the exercise of 

his discretion unless it is clear from the record of the trial that no 

reasonable judge would have exercised the discretion in the manner 

in which the learned trial judge did; or that there was no evidential 

basis on which the trial judge could have exercised his discretion or if 

the trial judge took into account matters which should not have been 

taken into account or ignored matters which should have been taken 

into account.  In this case we find no reason to interfere with the 

judge’s exercise of discretion. 
 

65. In R. v Weaver [1967] 1 All E.R. 277,  Sachs L.J. stated the law 

applicable to circumstances such as those complained of in 

Lockhart’s fourth ground of appeal thus: 
 

“…The decision whether or not to 
discharge the jury is one for the 
discretion of the trial judge on the 
particular facts, and the court will not 
lightly interfere with the exercise of that 
discretion.  When that has been said, it 
follows, as is repeated time and time 
again, that every case depends on its 
own facts.  As also has been said time 
and time again, it thus depends on the 
nature of what has been admitted into 
evidence and circumstances in which it 
has been admitted what, looking at the 
case as a whole, is the correct course.  It 
is very far from being the rule that, in 
every case, where something of this 
nature gets into evidence through 
inadvertence, the jury must be 
discharged.”   (Emphasis supplied) 
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The appellate court will be slow to interfere unless it feels that an 

appellant would be justified in saying that what occurred was 

devastating.  The court must have regard to what was actually said, 

whether accidentally or deliberately, to appreciate whether perhaps it 

was a casual remark – see  R. v Coughlan (1976) 63 Cr. App. Rep. 

33 – or whether it was so prejudicial as to be not capable of being 

cured by any reasonable direction which the trial judge could give. 
 

66. The difficulty does not lie in stating the well-known principle but 

in applying it.  In the present case, the matter blurted out reflected no 

worse on the deceased’s character than on Lockhart’s in that it 

showed that both men were allegedly engaged in the dangerous 

drugs trade and that there was rivalry between them for customers of 

that trade in that particular area of the island.  Nothing that Ms. 

Forbes said would necessarily have given any reasonable jury in The 

Bahamas the impression that Lockhart had previously been convicted 

of murder or any offence since it would have been clear that she was 

seeking to explain why her evidence in the magisterial court would 

have been different from that in the Supreme Court and it would have 

meant no more than that she had concluded that Lockhart must have 

been the person who shot the deceased.  In addition, the learned 

judge was at some pains in the course of the summing up to point out 

to the jury the outstanding inconsistencies in Ms. Forbes’ evidence, 

before reminding them that they were the arbiters of the facts.  In our 

judgment, insofar as Lockhart’s appeal against conviction depends on 

this ground, it fails. 
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67. In relation to ground 5, Mr. Ducille pointed out in his written 

submissions that the purported voice recognition came as a result of 

cross-examination by counsel for Lockhart.  He submitted 

nonetheless, that the learned trial judge ought to have dealt with the 

quality and nature of that evidence and in fact should have refused to 

allow it to be given since no proper foundation had been laid for the 

evidence to be adduced. 
 

68. In a criminal trial, evidence may properly be admitted from 

persons who claim to have recognized a defendant’s voice – R. v 

Robb (1991) 93 Cr. App. R. 161 and R. v Hersey [1998] Crim. L.R. 

281.  In the latter case it was acknowledged that voice identification 

shares many of the dangers of visual identification and should be 

subjected at trial to analogous warnings derived or adapted from the 

Turnbull guidelines.  In that case, among other things, it was held - 
 

“…(3) There was not a great deal of 
authority on how a judge should direct a 
jury in respect of voice identification.  A 
judge should direct a jury on the basis 
laid down by the Court of Appeal and in 
the Judicial Studies Board specimen 
directions in respect of visual 
identification or recognition that would 
follow, suitably adapted, the guidelines in 
Turnbull (1976) 63 Cr. App. R, 132.  It was 
vital that the judge spelt out the risk of 
mistaken identification and the reason 
why a witness may be mistaken, and 
dealt with the strengths and weaknesses 
in the case before him, .  In this case, the 
judge dealt fully with the issue in his 
summing-up.”   (Emphasis added) 
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69. It is accepted that there are dangers inherent in identification of 

a person by voice which are not involved in visual identification, for 

example, regional/national accents or whether a participant in a voice 

identification parade has disguised his voice and so on.  In this case, 

the complaint about voice identification is not that there was any 

peculiarity but – although this was not actually spelled out – the fact 

that there was no voice identification parade and the fact that the 

witnesses who claimed to have identified Lockhart by voice had only 

heard him speak on two or three previous occasions. 
 

70. In this case, at page 535-536 the learned judge directed the 

jury about the dangers inherent in visual as well as voice 

identification.  He told the jury - 

 

“…Now, in this case, the Crown 
relies upon evidence of visual 
identification.  They also rely upon 
evidence of voice identification.  The 
defence contends that those 
identifications are an error.  They are 
mistaken.  I must, therefore, caution you, 
Madam Foreman and members of the 
jury, of the dangers of hearing these 
types of identification.  And I will tell you 
that the danger for visual identification is 
the same as the danger for voice 
identification.  And it is simply that a 
witness may be mistaken when they say 
they saw an individual or when they said 
they heard the voice for a particular 
individual.  Such mistakes have 
happened in the past and persons have 
been convicted as a result of such 
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mistakes.  That is why you must 
approach this type of evidence with 
extreme caution.  But if, having 
considered the evidence, you are 
satisfied that a particular witness is not 
only truthful but accurate in their 
identification, whether it is visual or by 
voice, you are entitled to act upon that 
witness’s evidence.  It is entirely a matter 
for you. 

 
But you must be alive to the danger 

of inherent weaknesses in these types of 
identification.  Convincing witnesses may 
be mistaken witnesses.  So you should, 
therefore, examine carefully the circum-
stances in which the identification by 
each witness was made.  You consider 
such factors as:  How long did the 
witness have the person under 
observation?  In what light?  At what 
distance?  Had they seen the individual 
before?  If so, was there something 
special about the individual which 
caused them to remember them?  All of 
these factors you will consider in 
determining whether or not a particular 
witness has correctly and accurately 
identified an individual’s voice or has 
correctly identified the individual’s face. 

 
I must also caution you that even in 

case where witnesses tell you that they 
knew the individuals before, mistakes 
can be made.  You may have had the 
experience, Madam Foreman and 
members of the jury, of being mistaken 
for somebody else.  You may even have 
made the mistake yourselves of seeing 
someone at a distance who you thought 
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you knew who, when you got nearer, you 
discovered it was not who you thought it 
was.  These things do occur.  That is why 
you must be alive to the possibility that a 
witness who purports to identify an 
individual by face or visually may be 
mistaken.  Similarly, a witness who may 
purport to identify an individual by their 
voice might be mistaken.  So the danger 
of a witness making a mistake is there, 
whether it’s a first-time identification or 
whether it’s a case of recognition of 
someone known to the witness.” 

 

 
In our judgment, those directions are adequate and we therefore find 

no merit in that ground of appeal. 
 

71. Mr. Ducille, we think rightly, abandoned the sixth ground of 

appeal since the issue of alleged bias in a juror was only raised some 

two weeks after the trial started and there was confusion as to what 

the name of the juror was.  After the learned judge pointed out to 

counsel for Prosper who had raised the issue that that was itself a 

case of mistaken identity, the matter was not pursued. 
 

72. As to ground 7, we do not accept that the learned judge 

overstated the position of the Crown while explaining to the jury the 

principles which would make a secondary party liable for the murder 

of the deceased when he said at page 585 of the transcript - 
 

“What the Crown is asking, from 
that statement, Madam Foreman and 
members of the jury, you are able to 
glean the part played by Jeffrey Prosper 
in the murder of Caxton Smith.  He was 
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the lookout.  They’re asking you to infer 
that he knew Ernest Lockhart had a gun 
and what Ernest Lockhart intended to do 
with that gun and as such, he is equally 
responsible with Ernest Lockhart, they 
are saying, for the murder of Caxton 
Smith.” 

 
 

Even though counsel for the prosecution then intervened and pointed 

out to the learned judge that the statement of Jeffrey Prosper is not 

evidence against Lockhart in our judgment all the learned judge said 

was that the statement of Prosper was evidence that he had 

knowledge of the possession of the gun which the prosecution are 

required to adduce to show that he was a participant with the 

necessary knowledge to render him a party to the crime committed – 

compare Farquharson v Regina [1973] A.C. 786. Furthermore, the 

learned judge thanked counsel and went on to say – 
 

“Having told you about this 
statement and how it relates to Jeffrey 
Prosper, as counsel would have just 
indicated, I have to tell you that what is 
said in the statement by Jeffrey Prosper 
is only evidence against Jeffrey Prosper.  
It is not evidence that you can use in 
relation to Ernest Lockhart.  Statements 
made out of court by a person, that’s only 
evidence against that person.  What was 
said by the witnesses in that box by each 
defendant when they went into that box 
you can consider in relation to the other 
defendant because the person was there.  
They were cross-examined by respective 
counsel.  But this statement that is 
allegedly made by Jeffrey Prosper is only 
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evidence against Jeffrey Prosper.  I 
cannot emphasize that enough.  So when 
you go to separately consider the 
verdicts in respect of each accused man, 
the statement, if you decide to use it, is 
only evidence against Jeffrey Prosper.  
The record of interview is only evidence 
against Jeffrey Prosper.”   (Emphasis 
added) 

 

 
73. In our view, even if there had been any misunderstanding of 

what the learned judge was saying about the statement of Prosper 

when prosecuting counsel intervened, the passage excerpted above 

would have placed the matter beyond any peradventure particularly 

when considered in conjunction with the learned judge’ s earlier 

direction at page 543 where he began to deal with the issue of 

separate verdicts.  At page 543, the learned judge directed the jury as 

follows: 
 

“Now when you come to consider 
the case against the accused men, you 
must consider their cases separately.  
While jointly charged, they are to be 
treated as separate individuals when you 
go to consider your verdict in this case.  
You must consider the case for and 
against each defendant separately.  You 
can reach separate verdicts in respect of 
each defendant, having focused on each 
case separately, as the evidence in 
respect of each defendant is different.”   
(Emphasis added) 
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When the passage complained of by Mr. Ducille is looked at in the 

context of the summing-up as a whole we are satisfied that the jury 

would have understood that they were to consider the case for and 

against each defendant separately and that the evidence contained in 

the record of interview and statement attributed to Prosper by the 

police was evidence against Prosper only.  We therefore found no 

merit in the seventh ground of appeal. 
 

74. Mr. Ducille submitted that the learned trial judge erred in law 

when he failed to direct the jury adequately on circumstantial 

evidence.  We do not agree, for, beginning at page 540 of the 

transcript (omitting details of the evidence to which the learned judge 

referred) the learned judge directed the jury in this way: 
 

“The Crown also relies upon the 
circumstantial evidence in this case.  
…On the other hand, it is often the case 
that direct evidence of a crime is not 
available and the Crown relies on 
circumstantial evidence to prove guilt.  
That simply means that the prosecution 
is relying upon evidence of various 
circumstances relating to the crime and 
the defendants, which the Crown says, 
when taken together, will lead to the 
conclusion that it was the defendants 
who committed the crime. 

 
It is not necessary for the evidence 

to provide an answer to all the questions 
raised in a case.  You may think it would 
be an unusual case indeed in which a 
jury can say, ‘We now know everything 
there is to know about this case.’  But the 



 39

evidence must lead you to the sure 
conclusion that the charge which the 
defendants faced is proved against them. 

 
Circumstantial evidence may be 

powerful evidence, but it is important that 
you examine it with care and consider 
whether the evidence upon which the 
prosecution relies in proof of its case is 
reliable and whether it does prove guilt.  
Furthermore, before convicting on 
circumstantial evidence, you should 
consider whether it reveals any other 
circumstances which are or may be of 
sufficient reliability or strength to weaken 
or destroy the prosecution’s case. 

 
Finally, you should be careful to 

distinguish between arriving at 
conclusions based on reliable 
circumstantial evidence and mere 
speculation.  Speculating is not allowed.  
It amounts to no more than guessing or 
making up theories without good 
evidence to support them.  And neither 
the Crown, the accused nor you, Madam 
Foreman and members of the jury, are 
allowed to do that.”   (Emphasis 
supplied). 

 

 
75. A trial judge is under no duty to give a jury special directions in 

relation to circumstantial evidence; all a judge is required to do is to 

explain, in language that he believes the jurors will understand, what 

amounts to circumstantial evidence and warn them of the necessity to 

examine such evidence with care so as to ensure that no sufficiently 

meaningful part of that evidence is inconsistent with, and of such 



 40

weight as to undermine the prosecution’s case against an accused 

person – see R. v Hodge 2 Lew. CC 227, Teper v R. [1952] A.C. 480 

at 489, and McGreevey v D.P.P. [1973] 1 All E.R. 503 at 510, 511.  In 

light of the totality of the directions by the learned judge on the 

burden and standard of proof as well as circumstantial evidence, we 

find that there is no merit in that ground of appeal and it therefore 

fails. 
 

76. In relation to the ninth ground of appeal, Mr. Ducille submitted 

that the learned trial judge erred in law by failing to adequately direct 

the jury on the law relating to common design.  Although Mr. Ducille 

accepted that the learned judge mentioned the principle of common 

design at page 542 line 20 to page 543 line 26, he contended that the 

learned judge failed to relate the law to the facts in the case and that 

that amounted to a misdirection. 
 

77. Mr. Ducille further submitted that for there to be evidence of 

common design in this case, the prosecution would have had to 

establish that Lockhart and another person had “spontaneously 

attacked the deceased” and that each intended to inflict serious harm 

by any means at their disposal which resulted in death.  We cannot 

accept this submission as it is quite contrary to Farquharson v Regina 

[1973] A.C. 786, as well as the provisions of the Penal Code. 
 

78. As the learned authors of Archbold 1998 Edition point out at 

paragraph 19-24, page 458, “The law relating to joint enterprise is the 

law relating to the liability of secondary parties.”  In this case, 

Lockhart’s responsibility, if it was he who had the gun and was 
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wearing gloves with a patch over one eye, would have been as 

principal, rather than a secondary party – see, for example, Chan 

Wing-Siu [1985] A.C. 168 and Philip Farquharson v Regina cited 

above. 
 

79. In our judgment, this ground is without merit for the following 

reasons: 
 

80. Section 12(3) of the Penal Code provides that “if a person does 

an act of such a kind of in such a manner as that, if he used 

reasonable caution and observation, it would appear to him that the 

act would probably cause or contribute to cause an event” (death of 

the deceased), then that person who acted or contributed to the 

action that took the life of the deceased, is guilty of murder because 

he would have both the necessary intention as well as the actus reus 

as either principal or contributory (secondary) party. 
 

81. In addition, section 14 of the Penal Code, which deals with 

causation, provides in subsection (2) that “if an event is caused by 

the acts of several persons acting either jointly or independently, 

each of those persons who has intentionally or negligently contributed 

to cause the event shall, subject to the provisions of subsection (3)… 

and to the provisions of Title V of the Code with respect to abetment, 

be deemed to have caused the event” so, however that any matter of 

exemption, justification, extenuation or aggravation which exists in 

the case of any one of those persons shall have effect in his case, 

whether it exists or not in the case of any other persons. 
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82. And subsection 14(3) provides that “a person shall not be 

convicted of having intentionally or negligently caused an event if, 

notwithstanding his act and the acts of any person acting jointly with 

him, the event would not have happened but for the existence of 

some state of facts or the intervention of some other event or of some 

other person, the probability of the existence or the intervention of 

which other event or person the accused person did not take into 

consideration.”  That provision does not apply where a person is 

charged with having caused an event by an omission to perform a 

duty for averting the event. 
 

83. Where, for example, two or more persons, each of whom is 

armed with a firearm fires at and kills a person in order to effect a 

robbery, whether or not there was any prior agreement between 

them, each of them would be guilty of homicide or murder, if the 

necessary mens rea could be imputed to them.  Where one only of a 

group of persons is armed and a person is killed, then the liability of 

the other or others will depend on whether they knew or ought to 

have known that the person was armed and that it was their common 

purpose to use the weapon either to effect their purpose or their 

escape after effecting their purpose – see, for example, Farquharson 

v Regina cited above. 
 

84. In so far as Lockhart’s appeal was based on that ground, in our 

judgment there is no merit in it and it therefore fails. 
 

85. Ground ten of Lockhart’s grounds of appeal allege that the 

learned trial judge did not adequately direct the jury on how they were 
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to treat inconsistencies/discrepancies in the evidence given by the 

witness.  In our review of the transcript of the evidence and the 

learned trial judge’s summing-up, we have come to the considered 

conclusion that the learned judge not only gave adequate directions 

about inconsistencies but also highlighted the more glaring instances 

of such inconsistencies – see, for example, page 547 to 548 where 

the learned trial judge commented on the inconsistent statements of 

Ms. Forbes at the preliminary inquiry and at the trial. 
 

86. In reliance on the decisions in Mills and Gomes v Regina 

(1963) 6 W.I.R. 418 (which followed Regina v Blackley, a decision of 

the Court of Criminal Appeal in England), Mr. Ducille submitted that 

where a witness makes two conflicting statements on oath, then 

unless the witness gives a satisfactory explanation of the 

contradiction, a trial judge is under a duty to tell the jury that it is their 

duty to completely discard the evidence of the witness and certainly 

to disregard it.  Further, he contended, as that was not done in this 

case, Lockhart is entitled to succeed on that ground. 
 

87. It must be noted that in the Mills and Gomes’ case, the trial 

judge had directed the jury that:  “Where a witness makes two 

conflicting statements on oath – one diametrically opposed to the 

other, unless you get a satisfactory explanation of the contradiction, it 

is your duty to completely discard the evidence of the witness and 

certainly to disregard it.”  That, said Chief Justice Wooding, in giving 

the judgment of the appellate court, was “right and proper”.  However, 

when the judge in that trial came to sum up the case to the jury, he 

apparently put forward a possible explanation for the contradictory 
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statements which were never advanced by the impugned witness.  

The Court of Appeal of Trinidad and Tobago, therefore quashed the 

convictions of Mills and Gomes for murder. 
 

88. In Blackley’s case, Lord Parker L.C.J. commented on the 

summing-up of the deputy recorder in this way: 
 

“The deputy recorder gave the jury 
a perfectly correct direction as to the 
onus of proof and as to the offence.  But 
what is really complained of here is that 
there was hardly a page of the summing-
up where he does not indicate not only 
what his view is of the evidence, but what 
the jury should make of it.  He was using 
passages like ‘I suggest’ this, that and 
the other; in every case, however, he 
qualified it, or in almost every case, by 
saying at the end of it ‘but of course it is 
for you.’ 

 
This court has said many times that 

there is no harm in a judge expressing in 
fairly forceful language if you like what is 
in his mind so long as he leaves it 
absolutely to the jury to make up their 
mind about it.  That view has been 
expressed more than once, but it was 
never intended to be a licence to judges, 
recorders and chairmen to deliver a 
complete prosecution speech, telling the 
jury what they suggest the jury ought to 
do, what evidence they ought to find 
reliable and then seek to cover 
themselves by saying:  ‘Of course it is for 
you members of the jury’. 
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89. Lord Parker then concluded (page 426 W.I.R.) as 

follows: 
 

“This court has given the matter 
anxious consideration, but they do feel 
that in the present case, the deputy 
chairman went far beyond his proper 
function.  No one who heard this, if it 
sounded at all like it reads on the 
transcript, could really believe that he 
had had a fair trial.  Incidentally it is to be 
observed that was not as plain as might 
be because the jury were out for some 
hour and a half and when they came back 
they asked if they could merely find him 
guilty of driving without due care and 
attention…”. 

 
 

90. In this case there is no suggestion that the learned trial judge in 

any way overstepped the boundary of permissible comment on the 

evidence before him.  All he did was to point out some of the major 

inconsistencies in the evidence of particular witnesses and left it to 

the jury to decide whether they would accept or reject the evidence of 

any witness or witnesses.  In our judgment that is not the same thing 

as a judge acting as an advocate for the prosecution as apparently 

happened in both Mills and Gomes and Blackley cases cited above. 
 

91. In addition, in this case there was other evidence – particularly 

that of Patrick Taylor and Jonathan Robinson which, taken with other 

evidence in the case could reasonably support the jury’s finding in 

this matter. 
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92. We therefore do not think that there is any merit in the tenth 

ground of appeal and it therefore fails. 
 

93. We considered grounds 11 and 12 together and, bearing in 

mind our decision on all of the preceding grounds, that is, that there is 

no merit in any of them, we consequently find that there is no merit in 

grounds 11 and 12 since we do not have any lurking doubt as to 

whether or not the conviction in the case of Lockhart is unsafe nor 

that the verdict is unreasonable or unsupportable by the evidence in 

the case. 
 

94. We therefore dismiss Lockhart’s appeal against conviction and 

affirm the conviction. 
 

Prosper’s Appeal against Conviction: 
 

95. While six grounds of appeal were set out in Prosper’s notice of 

appeal, Mr. Munroe indicated at the outset, after having abandoned 

the appeal against sentence, that he would only argue grounds 1, 3 

and 6. 
 

96. On the first ground, that is that “the verdict was unsafe and 

unsatisfactory” to put Prosper’s draft in terms of the Court of Appeal 

Act, section 12, Mr. Munroe submitted that the learned judge erred in 

law when he admitted Prosper’s record of interview and statement in 

evidence, firstly, because while the injury to Prosper’s head and face 

may have been explained by the two falls he had in magistrate’s court 

No. 1 on 8 October, 1999 (as set out in the learned magistrate’s note 

and in the evidence of Inspector Delva, the prosecutor in that court at 
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the time as well as Mr. Ian Cargill, a defence attorney who was 

present in that court on an unrelated matter at the time) the injury to 

Prosper’s chest which the medical evidence confirmed that he had 

when he was seen by the doctor at the prison on 9 October, 1999, 

was not explained by the evidence adduced by the prosecution. 
 

97. The learned judge’s ruling at the end of the voir dire is at page 

367 – 368 of the transcript.  The material part of that ruling reads: 
 

“The Court has heard the evidence 
in this case.  The Court is satisfied that 
the evidence of Officer Coleby in 
particular bears the hallmark of the truth.  
The Court is satisfied that both officers 
are witnesses of the truth and that when 
they say that no force or threats, 
promises were made to the accused, 
made to him to have him make this state-
ment or give the record of interview, 
given the answers in the record of 
interview, the Court is satisfied that that 
is so. 

 
The Court has heard the description 

of the force allegedly applied by the 
police to the accused man – the bearing 
to his  face, to  his arms, to his 
midsection – and in all of that the 
evidence discloses that there were 
injuries only to the head area of the 
accused man.  It is unlikely that if the 
force was applied in the manner spoken 
to by the accused man, Jeffrey Prosper, 
that there would have only been those 
injuries. 
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As indicated, the Court is satisfied 
that there were injuries noted to the 
accused man on or about the 8th of 
October, 1999.  However, the Court is 
satisfied, on the evidence of Inspector 
Delva, who indicated that he was then the 
prosecutor in Magistrate Court number 1 
for which Magistrate Linda Virgil 
presided, that on the arraignment of the 
accused, Jeffrey Prosper, he fell to the 
ground and, as a result, he suffered 
injuries; on the recollection of Officer 
Delva, to the head, face area.  The Court 
is satisfied that the injuries that were 
observed on the accused man at the time 
of his examination by Dr. Armbrister at 
Her Majesty Prison has been explained 
by the Crown.” 

 
 

98. As the learned judge was the tribunal of fact and law in the voir 

dire and he found the police witnesses who testified as to the events 

surrounding the interrogation of Prosper on the night of 7 October 

were witnesses of truth, and in rejecting the evidence of Prosper in 

this connection, we think he was the person best able to get the 

flavour and effect of the circumstances in which the interview was 

conducted and the statement given and his findings of fact and 

reasoning are entitled to as much respect as those of any judge of 

first instance – see for example, R. v Raymond Mitchel Rennie, 

decided by the English Court of Appeal on November 6, 1981. 
 

99. In her reply on this aspect of Prosper’s appeal, Ms. Williams 

conceded that the learned judge did not deal with the injury to 

Prosper’s chest and that because of that, the statement of Prosper 
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may have been rendered inadmissible; this concession was made 

despite the fact that in cross-examination of Prosper in the main trial 

Ms. Williams put to  him that he had been shot and he accepted that 

he had been shot in 1998.  However it was never suggested to any of 

the doctors who gave evidence that the pain in the chest of which 

Prosper complained, may have been because of the shooting.   Ms. 

Williams invited the court, if it should find that the learned judge erred 

in admitting the statement and record of interview of Prosper into 

evidence, and therefore decide to allow the appeal, the matter should 

be sent back to the Supreme Court for a re-trial. 
 

100. In his ruling the learned judge specifically found that he did not 

believe Prosper but believed the police officers and he indicated why 

that was so – see the passage from the transcript extracted above.  

In the circumstances of this case, we do not think that the failure to 

mention the alleged injury to Prosper’s chest is fatal to the 

admissibility of the record of interview as well as the statement.  As 

those documents detail Prosper’s role in the killing of the deceased, 

they are evidence against Prosper of his complicity in the killing of the 

deceased. 
 

101. Mr. Munroe argued grounds 3 and 6 together.  Those grounds 

read: 
 

“(3) The trial judge erred in summing up 
the case. 

 
  (6) The trial judge misdirected the 

jury.” 
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102. Mr. Munroe pointed out that Prosper and Lockhart did not deny 

catching a ride with Jeffrey Robinson but said that it had been earlier 

on 8 June, 1999 and that they had never ridden in that vehicle 

together.  Further, it was submitted that Robinson’s answer which 

placed the two appellants in his car on the same day came as a result 

of a leading question and the learned judge ought to have directed 

the jury to give little or no weight to that answer even though counsel 

for the defendants did not object to the leading question.  In our view 

there is no merit in that submission. 
 

103. Of more substance was Mr. Munroe’s submission that a more 

careful direction by the learned judge was necessary to help the jury 

to avoid the well known pitfalls of identification of persons by voice.  

For the reasons we have given in relation to similar arguments by Mr. 

Ducille on behalf of Lockhart, we do not consider that there is any 

merit in that argument particularly where, as here the evidence 

against Prosper consists not only in the identification by voice but 

also in the record of interview and statement as well as the visual 

evidence of Patrick Taylor and Jonathan Robinson. 
 

104. Mr. Munroe submitted in relation to how the learned judge dealt 

with circumstantial evidence, that he should have dealt with each 

accused man separately and ought to have pointed out the 

inconsistencies regarding how they were dressed and the fact that 

Robinson mentioned three men while another witness only mentioned 

two.  There is no requirement in law that a judge must make every 

point that could be made for the defence or the prosecution.  In this 
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regard, we repeat what we said about circumstantial evidence in 

relation to Lockhart and apply them to the arguments in respect of 

Prosper with the result that we find no merit in that argument. 
 

105. In the result we dismiss Prosper’s appeal against his conviction 

which is therefore affirmed. 
 

Lockhart’s appeal against Sentence of Death: 
 

106. Following their conviction, the learned judge requested social 

inquiry reports on both appellants.  It is only necessary for us to 

consider the sentence in relation to Lockhart who has been given a 

discretionary death penalty. 
 

107. There is no suggestion that the learned judge erred in the 

exercise of his discretion or that he strayed from the known principles 

which govern the exercise of judicial discretion.  At page 620 of the 

transcript, having considered the evidence and the submissions of 

counsel and having weighed the different roles played by the 

appellants, the learned judge concluded: 
 

“In the case of Ernest Lockhart, it is 
clear from his utterances and his actions 
on that fateful night that he was 
motivated by a desire to protect his ‘turf’ 
his drug territory, and he was seeking to 
eliminate the competition.  It is this 
purely-base desire and callous disregard 
for life that drove Lockhart to shoot at 
Caxton Smith a number of times, hitting 
him once and killing him.  There is no 
suggestion that Lockhart’s mental 
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faculties were or are impaired either 
congenitally or by ingestion of drugs. 

 
…I find that the circumstances 

surrounding the death of Caxton Smith 
outweigh the personal circumstances of 
the accused man, Ernest Lockhart.  I find 
that the circumstances of this crime 
disclose premeditation, planning and 
most-skillful moving that is agreed.  I am 
satisfied that the circumstances of this 
case fall within that category of the case 
which is regarded as ‘worst case’.  I am 
satisfied also that the defendant, Ernest 
Lockhart, is deserving of the court’s most 
[condign] punishment for murder, that is 
death in the manner authorized by law.” 

 
 

108. Bearing in mind the comments of Lord Bingham in Bowe and 

Davis set out in Maxo Tido’s case, judgment in which has just been 

delivered, (which we incorporate into this judgment by reference), we 

can find no basis in law or in fact to interfere with the learned judge’s 

exercise of discretion in this case, even though Prosper was 

sentenced to a fixed term of 20 years’ imprisonment for his part as 

“lookout” for Lockhart.  To the extent that the law now gives trial 

judges a discretion as to sentence upon conviction for murder, this 

kind of case is the one that, during the mandatory sentencing regime, 

regularly called forth public criticism since a person who played a 

relatively minor role was subject to the same penalty as the person 

who committed the actual murder. 
 

109. In the result, the appeals of both Lockhart and Prosper against 

conviction are dismissed and their convictions are affirmed. 
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110. The sentence of death passed upon Lockhart is also confirmed.  

We add as a precaution, that if we are wrong in our view of the 

exercise of the learned judge’s discretion to impose the death 

penalty, we would say that a fixed term of 60 years’ imprisonment 

should then be substituted for the sentence of death for the reasons 

we have set out in Maxo Tido’s case on the lack of a proper legal 

framework for a court controlled life sentence. 

 

       Rt. Hon. Dame Sawyer, 
                                P. 
 
 I agree. 
 
 
      Hon. Milton L. Ganpatsingh, 
             J.A. 
 
 I also agree. 
 
 
      Hon. Emmanuel O. Osadebay, 
             J.A. 


