
COMMONWEALTH OF THE BAHAMAS 

IN THE COURT OF APPEAL 

SCCivApp. Nos. 118 and 119 of 2016 

 

B E T W E E N  

 

AUSTIN KNOWLES 

NATHANIEL KNOWLES 

IAN BETHELL 

EDDISON WATSON 

SEAN BRUEY AKA SHAWN SAUNDERS 

         Appellants 

 

AND 

 

SUPERINTENDANT CULMER 

(SUPERINTENDANT OF HER MAJESTY’S FOX HILL PRISON) 

         First Respondent 

AND 

 

THE UNITED STATES OF AMERICA 

         Second Respondent 

 

AND 

 

THE ATTORNEY GENERAL OF THE BAHAMAS 

Third Respondent 

 

AND 

 

STIPENDARY AND CIRCUIT MAGISTRATE CAROLITA BETHELL 

         Fourth Respondent 

 

BEFORE:  The Honourable Dame Anita Allen, P 

   The Honourable Mr. Justice Isaacs, JA 

   The Honourable Ms. Justice Crane-Scott, JA 

 

APPEARANCES: Mr. Edward Fitzgerald, QC with Mr. Damian Gomez, QC, Mr. 

Osman Johnson, Ms. Raquel Hall and Mr. Crispin Hall, Counsel for 

the Appellants 

Mr. Neil Brathwaite with Ms. Viola Barnett, Counsel for the 

Respondents 

 

DATES:  6 September 2016; 30 November 2016; 17 January 2017; 7, 8, 9 March 

2017, 23 October 2017 

******************************** 



2 

 

Criminal Appeal- Extradition- Authentication-Inordinate Delay-Abuse of Process- Inadmissible 

Evidence - Telephone Intercepts - Extradition Act, Ch.  

 

In November 2003 the appellants were committed to Her Majesty’s Prison at Fox Hill to await 

extradition to the United States of America. After their committal each appellant applied for a 

writ of habeas corpus. On 3 May 2016 the Supreme Court ruled that the appellants had not made 

out a case for granting the writs of habeas corpus and affirmed the decision of the Magistrate to 

commit the appellants. The appellants appeal that decision. 

 

Held:- appeal dismissed, decision to refuse writs of habeas corpus affirmed, decision to commit 

the appellants to Her Majesty’s Prison to await extradition affirmed 

 

Undoubtedly, it is ultimately the duty of the requesting state with the assistance of the requested 

state, to pursue the extradition, nevertheless, the appellants also have an obligation to assert their 

rights, particularly as they had already been committed to await extradition. In this regard, the 

appellants have singularly failed to demonstrate any interest during the three years which elapsed 

between the Privy Council’s decision (2005), and the order they sought for the production of the 

transcripts in 2008, or in the seven year period thereafter, to further pursue their applications for 

habeas corpus before the Supreme Court.  

 

Indeed, as previously noted,  the only efforts made were those by Counsel for the respondents, 

who wrote to the court in an attempt to have the matter set down for hearing. In my view, what 

was required of the appellants at the least was the filing of a notice of intention to proceed, and 

some attempt to procure a date for continuation of their applications. In the premises, I agree 

with the learned judge’s finding that the delay was not attributable to the failings of the Supreme 

Court Registry, but due to the appellants’ contentment with the delay as evidenced by their 

failure to pursue timeously, their applications for habeas corpus. 

 

On the question whether their extradition to the US would be oppressive after the passage of 16 

years, while one understands the uncertainty, and the difficulty the period spent awaiting 

extradition would cause in maintaining family life, yet that circumstance does not surmount the 

high threshold requisite for establishing oppression. Indeed, when that circumstance is weighed 

against the gravity and seriousness of the crimes they are accused of, it would not be sufficient to 

tip the balance in favour of their discharge. In the absence of any real effort on the part of the 

appellants to assert their rights, their claim that the delay amounted to an abuse of process is not 

made out, and I would not accede to their application to be discharged on that ground either. 

 

Lystra Blake describes herself in the certificate as Associate Director in the Office of 

International Affairs, Criminal Division, of the Department of Justice, and clearly professes to 

certify Karen Atkinson’s affidavit as the original. It is clear to me that she purported to do so in 

accordance with section 14(3) of the Extradition Act; and the sense, tenor, and apparent meaning 

of that certification is that the affidavit purports to be so certified. 
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In addition to Lystra Blake describing herself in her certificate as Associate  Director in the 

Office of International Affairs, Criminal Division of the Department of Justice, the US Attorney 

General, in his certificate, confirmed her position in the Department of Justice, and further 

asserted that she was ‘duly commissioned and qualified’.   While the Attorney General did not 

specifically say what Lystra Blake’s commission or qualifications were, he was in my view, 

there declaring, that Lystra Blake as the Associate Director, was assigned to the function of 

certification of such documents, and was qualified to do so in that she had complied with the 

specific requirements or conditions precedent to legally perform that function. 

 

There can be no doubt that the certificate signed by Lystra Blake conveyed that in her official 

capacity as Associate Director in the Office of International Affairs, Criminal Division, of the 

Department of Justice, she was certifying Karen Atkinson’s affidavit for the purpose of its 

admission in extradition proceedings.  

 

As to the provisions of section 90: “Where a person is proved to have done any act in any official 

or judicial capacity, the court shall presume until the contrary is shown, that all circumstances 

had happened and all conditions were fulfilled which were necessary to give validity to such 

act.” This presumption operates on proof or admission of the basic or primary fact that a person 

has acted in a public or official capacity. It is presumed, in the absence of evidence to the 

contrary, that the person was regularly and properly appointed and that the act was regularly and 

properly performed, and unless there is evidence that she was not a person within any of the 

categories mentioned in section 14(3) of the Act, it is presumed that all circumstances happened, 

and all conditions were fulfilled which were necessary to give validity to Lystra Blake’s 

certification. 

 

The presumption cannot be rebutted merely by challenging the presumed fact. Evidence must be 

adduced; see Campbell v Wallsend Slipway and Engineering Company Ltd. [1978] ICR 1015. 

Merely to say that Lystra Blake’s certificate is invalid because Lystra Blake did not say in her 

certification that she was such an official as mentioned in section 14(3), cannot therefore rebut 

the presumption. 

 

The appellants must show that Lystra Blake was not a person authorized by section 14(3) to 

certify such an affidavit. Needless to say, the appellants have not shown that she was not a judge, 

magistrate, officer of the court in or of the approved state, or an officer of the diplomatic or 

consular service of that state, and it must be presumed that her certification of Karen Atkinson’s 

affidavit was regularly done.  Indeed, on a true construction of the provisions of section 14(1) 

and (3), the foreign documents described therein are authenticated either by the oath of a witness 

or by the seal of a minister of the approved state, but are not duly authenticated and admissible in 

proceedings under the Act, unless they are certified as the original documents or true copies 

thereof by one of the persons prescribed in section 14(3). 

 

In my opinion, it cannot  have been the intention of Parliament in enacting section 14(3), that a 

bare technical point such as not stating in the certificate in what capacity you are doing so, 

should be allowed to defeat the extradition process and subvert such important treaty obligations 
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of The Bahamas, particularly when all of the other requirements of section 14(3) have been 

strictly met, and even surpassed with the certification of the US Attorney General; and in the 

absence of any evidence to suggest that the documents in support of the extradition request are 

‘contrived or falsified’. 

    

In addition, by virtue of section 14 (6), if any documents to which any of the other provisions of 

section 14 apply are admissible in evidence in accordance with any other law, the provisions of 

section 14(3) cannot prevent their admission. Consequently under our Act, the provisions of 

section 14(1) and (3) are not mandatory if the documents are admissible by virtue of any other 

law. It follows that in order to show that the documents are inadmissible, the appellants would 

have to show not only that they do not comply with section 14, but also, that there is no other law 

by which they may be admitted.  

 

In the premises, I am satisfied that the affidavit of Karen Atkinson was  duly authenticated by 

Lystra Blake, and properly admitted into evidence in these proceedings. These grounds of appeal 

therefore also fail; and accordingly, I would affirm the learned judge’s decision that Karen 

Atkinson’s affidavit was duly authenticated in accordance with section 14(3) of the Act, and 

admissible in these proceedings.  

 

Officer Woodside’s evidence of conversations he heard on the telephone of persons whose 

voices he recognized and his translation of what he heard, is admissible as direct evidence 

including the evidence of the conversations between Ian Bethel and Austin Knowles. The fact 

that he recorded what he heard on the telephone, does not make the evidence of what he heard 

inadmissible. What would be inadmissible hearsay, is the evidence of a witness who gives 

evidence from what another person told him he heard on the tape; and certainly that is not the 

case of Officer Woodside’s evidence.  In the premises, I am of the view that the learned judge 

was correct in not acceding to the appellants’ submission in this regard. 

 

As to the appellants’ complaint that a prima facie case was not made out against the appellants, 

in my view to succeed on such a submission, the appellants would have had to show either there 

was no evidence to support the committal, or no reasonable magistrate would commit on the 

evidence, or the magistrate committed an error of law. In this regard, the learned judge found at 

paragraph 42 of his judgment that unless there was no evidence against the appellants, a prima 

facie case is all that the magistrate is required to be satisfied of; and he found that on his reading 

of the ruling there was clearly a case for the appellants to answer. Having considered grounds 11, 

14, 15 and 16, and the issues raised  thereby, I am constrained to find that they have no merit, 

and that the evidence discloses a prima facie case against all of the appellants. 

 

Barker v Wingo 407 US 514  
Gibson, Cartwright and (Samuel) Knowles v USA of 5 February 2002 

Gomes v Government of the Republic of Trinidad and Tobago /Goodyer v Same [2009] UKHL 

21 

Kakis v The Government of the Republic of Cypr 1 WLR 779,  

Knowles v Government of the Unites States of America [2007] 1 WLR 47 
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McDonald v R. [2001] BHS J. No. 32 No 58 of 2000; 
Ramcharan v Commissioner of Correctional Services  

Rhett Allen Fuller (Appellant) v The Attorney General of Belize (Respondent) Privy Council 

Appeal No. 0048 of 2010 [2011] UKPC 23 

R v Galbraith [1981] 1 WLR 1039 
R v Governor of Brixton Prison Ex parte Armah [1968] A.C. 192, 229 

R v Governor of Pentonville Prison Ex p. Alves [1993] A.C. 284 
R v Governor of Pentonville Prison Ex p. Osman (No.1) [1990] 1 W.L.R. 277 

R v Governor of Pentonville Prison Ex parte Sotiriadis [1975] A.C. 1,30 

R v Robb, 93 Cr. App. R. 161, CA 

R v Turner (B.J.) 61 Cr. App. R. 67  

Viscount Dilhorne in Ex parte Tarling, 70 Cr. App. R. 77,114 

Williams v Commissioner of Correctional Services and another 73 WIR 312. 

Woodcock v Government of New Zealand [2003] EWHC 2668; 
 

______________________________________________________________________________ 

 

J U D G M E N T 

______________________________________________________________________________ 

 

Judgment delivered by the Honourable Dame Anita Allen, P: 

 

A. The Background to these appeals: 

 

1.   These are appeals against the refusal by the Supreme Court on 3 May 2016, to make 

orders of habeas corpus in favor of the appellants to prevent their extradition to the United States 

of America (the USA) to face drug related charges pursuant to an indictment returned by a grand 

jury sitting in the United States District Court for the Southern District of Florida, on 12 

December, 2002 (‘the indictment’). 

  

2.   The appellants’ extradition is sought pursuant to the extradition treaty between the USA 

and The Bahamas, and the Extradition Act (Chapter 96, 2007 Edition of the Statute Laws of The 

Bahamas) (“the Act”).  

 

3.   The central feature of the case alleged against them, is that they were involved with 

other Bahamians and US citizens in a drug trafficking operation, and conspired to import, and 

did import cocaine into the USA; conspired to possess, and did possess cocaine in the USA with 

intent to distribute the same; and imported and attempted to import cocaine into the USA via The 

Bahamas. 

 

4.   The committal proceedings before Magistrate Carolita Bethell (as she then was), ended 

on 12 November 2003, with an order committing the appellants to Her Majesty’s Prison at Fox 

Hill (as it was then called) to await extradition to the USA pursuant to section 10(5)(a) of the 

Act.  
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5.   In particular, the learned Magistrate committed Austin Knowles, Nathaniel Knowles, 

Ian Bethel, Sean Bruey, and Eddison Watson to be extradited on count 1 of the indictment which 

charges that the afore-named persons knowingly, and intentionally combined, conspired, 

confederated and agreed with each other and with other persons unknown  to import into the US 

from a place outside  thereof, a controlled substance, that is, at least five kilograms of a mixture 

and substance  containing a detectable amount of cocaine, a Schedule II controlled substance, a 

violation of Title 21, United States Code, Sections 952(a) and 960(b)(I)(B);and in violation of 

Title 21, United States Code, sections 963,and 960(b)(I)(B), from a time unknown to the grand 

jury but believed to be as early as June 2002, to on or about November 2002 in Palm Beach 

County, in the Southern District of Florida, and elsewhere. 

 

6.   The learned Magistrate also committed Austin Knowles, Nathaniel Knowles, Sean 

Bruey, and Eddison Watson to be extradited on count 2 of the indictment which charges that the 

afore-named appellants, on or about October 22, 2002, in Palm Beach County, in the Southern 

District of Florida, and elsewhere, did knowingly and intentionally attempt to import into the US 

from a place outside thereof a Schedule  II controlled substance, that is, at least (5) kilograms of 

a mixture and substance containing a detectable amount of cocaine, a violation of Title 21, US 

Code; section 952(a) and 960 (b) (1) (B); all in violation of Title 21 , US Code, sections 963, and 

960 (b) (I) (B) and Title 18, United States Code section 2. 

 

7.   Committed  for extradition on count 4 of the indictment were Austin Knowles, Sean 

Bruey, and Eddison Watson. That count charges that they and others on or about October 30, 

2002, in Broward County, in Lighthouse Point, in the Southern District of Florida, and 

elsewhere, did knowingly and intentionally import into the Unites States from a place outside 

thereof a Schedule II controlled substance that is at least five kilograms of a mixture and 

substance containing a detectable amount of cocaine; in violation of Title 21, United States 

Code, Sections 952 (a), 960 (b)(1)(B) and Title 18, United States Code section 2. 

 

8.   Sean Bruey was alone committed for extradition on count 5 of the indictment which 

charges that he and others, on or about November 13 2002, in Broward County, in Lighthouse 

Point, in the Southern District of Florida, and elsewhere did knowingly and intentionally import 

into the United States from a place outside thereof a Schedule II controlled substance, that is at 

least five kilograms of a mixture and substance containing a detectable amount of cocaine; in 

violation of Title 21 United States Code, Sections 952(a), 960(a)(1) and Title 18, United States 

Code, section 2. 

 

9.   Finally, Austin Knowles was further committed for extradition on count 6 of the 

indictment  which charges that he and others from a time unknown to the grand jury, but as early 

as June 2002, to on or about November 13 2002, in Broward County, in the Southern District of 

Florida, and elsewhere, did knowingly and intentionally combine, conspire, confederate and 

agree with each other and with other persons unknown to the grand jury to possess with intent to 

distribute a Schedule II controlled substance, that is, at least five kilograms of a mixture and 

substance containing a detectable amount of cocaine, a violation of Title 21, United States Code, 
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Sections 841 (a) (1) and 841 (b) (1) (A); all in violation of Title 21, United States Code, sections 

846 and 841(b)(1)(A). 

  

10.   After their committal, an application on behalf of each appellant for a writ of habeas 

corpus pursuant to section 11(1) of the Act was filed in the Supreme Court on 25 November 

2003. The appellants relied on a number of grounds on which they claimed to be entitled to be 

released from custody, including, that the lapse of time since they were alleged to have 

committed the offences was such that it would be unjust and/or oppressive to extradite them; that 

the authentication requirements of section 14 of the Act were not met and consequently the 

affidavit of Karen Atkinson was not admissible; that the evidence relating to intercepted calls 

was inadmissible, and that the respondents had not made out a prima facie case against them on 

the evidence.  

 

11.  Senior Justice Stephen Isaacs ruled on 3 May 2016 that the appellants had not made out 

a case for granting the writs of habeas corpus sought, and refused to issue them. He further 

affirmed the decision of the Magistrate to commit the appellants to await extradition.  

 

12.   On 17 May 2016, the appellants, Austin Knowles, Nathaniel Knowles, Ian Bethel and 

Eddison Watson, filed their appeals to this Court against the learned judge’s Ruling; and Sean 

Bruey filed a separate appeal. However, on 9 January 2017, Sean Bruey amended his original 

Notice of Appeal to conform with that filed on behalf of the other appellants. Mr. Edward 

Fitzgerald led the appeals on behalf of all the appellants, which were heard on 7, 8, and 9 March 

2017, at which time we reserved our decision. For all of the reasons articulated below, I would 

dismiss the appeals; uphold the learned judge’s decision to refuse writs of habeas corpus, and 

affirm the Magistrate’s decision to commit the appellants to await extradition. 

 

B. The Appeal: 

 

13.  The appellants prayed in their Notices of Appeal that the Judgment and Order dated 3 

May 2016 be set aside wholly or in part as the Court deems fit; that an order of certiorari 

quashing the said Ruling and Order of the learned Magistrate dated 13 November 2003 be 

issued; that a Writ of Habeas Corpus Ad Subjiciendum directing the respondents to show cause 

why the appellants and each of them should not be released immediately be issued;  that the 

discharge of the appellants be ordered; alternatively, such relief as the Court deems just pursuant 

to Article 28 of the Constitution of The Bahamas.  

 

14.  The relief was predicated on some 16 grounds of appeal, but Counsel for the appellants 

at the hearing, abandoned five of those grounds, and grouped the others under the following 

headings: 1. Authentication requirements not met - grounds 1-3 ; 2. (i) Inordinate delay- grounds 

4-6, (ii) Abuse of process- ground 8; 3. Inadmissibility of telephone intercepts and other 

evidence; Error of law in finding prima facie case – grounds 11, 14, 15, 16. 

 

C. The Delay,  Injustice, Oppression and Abuse of Process. Grounds 4-6,8 : 
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15. The above grounds are as follows: 

 

“4. The Learned Trial Judge erred in fact and in law in 

rejecting the submission of the Appellants and each of them 

that by reason of the passage of time since they were each 

alleged to have committed the offence, (in respect of which they 

have been committed for extradition to the Requesting State), 

it would be in all the circumstances respectively affecting them 

unjust and/or oppressive to extradite the Appellants and each 

of them. 

 

5. The Learned Trial Judge erred in law and in fact in his 

treatment of the issue of the failure of the Registrar of the 

Supreme Court to preserve the transcript of the Committal 

proceedings and the record of the Habeas Corpus proceedings 

as required by the order of the Honourable Madam Justice 

Thompson, and by section 190 of the Criminal Procedure 

Code, which failure was evidenced by the fact that no 

transcript signed by either a stenographer or the Court of 

Committal was produced. Indeed, each of the Honourable  

Madam Senior Justice Allen (as she then was)  and the trial 

judge , himself, had adjourned the Habeas Corpus proceedings 

affecting the Appellants in order to find the Supreme Court file 

inclusive of the missing record affecting the Appellants. The 

order of Madam Justice Thompson was never set aside, and at 

the hearing of the Habeas Corpus proceedings, reliance was 

placed on the incomplete rough transcripts by the parties 

hereto because the awaited record of the Committal 

proceedings was never produced by the Registrar of the 

Supreme Court. The Learned trial Judge ought properly to 

have attributed the delay in the hearing of the Habeas Corpus 

applications of the Appellants to the failings of the Supreme 

Court Registrar to comply with her statutory duty and the 

Order of Honourable Madam Justice Thompson. The Learned 

Trial Judge ought to have held the delay thereby created was 

oppressive and ought further to have granted habeas corpus to 

each of the Appellants on the ground that it would be unjust 

and oppressive to extradite the Appellants and each of them or 

alternatively grant relief pursuant to Articles 28 of the 

Constitution of The Bahamas, 1973 for the violations of the 

respective rights of the Appellants set out in Articles 15, 17, 20 

and 21 of the Constitution. 
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6. In the premises, the conclusion of the Learned Trial Judge  

that the Appellants were content with the delay is not 

sustainable. Moreover, the Learned trial Judge ought to have 

relied on the delay occasioned by the Supreme Court 

Registry’s failure to preserve the record of the Court of 

Committal and the record of the Supreme Court as the factor 

which rendered the proceedings before him oppressive to the 

Appellants and each of them and the extradition of the 

Appellants and each of them to the requesting state as unjust 

and oppressive and ought to have granted the Appellants and 

each of them the relief sought in their applications for Habeas 

Corpus and Judicial review or alternatively relief pursuant to 

Article 28 of the Constitution of The Bahamas in respect of 

violation of their respective constitutional rights set out in 

Articles 15, 17, 20 and 21 of the Constitution. 

 

8. The Learned Trial Judge erred in law in rejecting the 

applications of the Appellants and each of them pursuant to 

Article 28 of the Constitution of The Bahamas, 1973 in so far 

as the Appellants and each of them complain of violations of 

Articles 15,17,2 and 21 of the said Constitution as the same 

relates to the Appellants and each of them respectively.”   

 

16.  In relation to the complaint of delay as articulated in ground 5, and a part of ground 6, 

the appellants say, inter alia, that by reason of the inordinate passage of time attributable to the 

failure of the Registrar of the Supreme Court  to ‘preserve’ the transcript and record of the 

committal proceedings as required by Thompson J. and Allen S.J , that the learned judge was 

wrong to have found that the appellants were content with the delay and erred in rejecting their 

submission that it was unjust and/or oppressive to extradite them. In relation to the complaint of 

delay, I find it necessary to hereinafter chronicle each relevant event which occurred in these 

extradition proceedings.  

 

17.   Following the filing of the applications for habeas corpus on 25 November 2003, the 

appellants filed a summons in the Supreme Court on 13 February 2004 whereby they applied for 

and were granted an order dated 17 February 2004 by Justice Jeanne Thompson, J. (Thompson 

J.) . Their summons however was preceded by letters from their Counsel to Magistrate Bethell, 

and Registrar of the Supreme Court, Donna Newton, dated 18 and 20 November 2003 

respectively, requesting a certified copy of the transcripts of the committal proceedings.  

 

18.   The Order of Thompson J of 17 February 2004 made upon their summons, however, 

was to the following effect: 

 

“1. That the Originating Notice of Motion filed herein on the 

25th  
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November A.D. 2003 be heard simultaneously with the 

Originating Notices of Motion filed in Common law Actions 

01880,01881, 01882, and 01883; 

 

2. That the Registrar of the Supreme Court within 14 days of 

the date hereof do cause to be produced and delivered to the 

Chambers of the Honourable Ms. Justice Jeanne Thompson a 

copy of the transcript of the extradition hearing affecting the 

Applicant herein before Stipendiary and Circuit Magistrate 

Carolita Bethell together with a copy of the ruling of 

Stipendiary and Circuit Magistrate Carolita Bethell  and each 

of the Exhibits tendered in the said extradition proceedings. 

 

3. That this matter be set down for mention on the 2nd day of 

March A.D. 2004 at 9:45 o’clock in the forenoon.”(Emphasis 

added).  
 

19.   In obedience to the said Order, Magistrate Bethell forwarded to Thompson J. by letter of 

1 March 2004: “original exhibits, copies of the rough transcripts, written submissions, and the 

committal orders”; and indeed, by paragraph 6 of an affidavit filed in the Supreme Court on 29 

April 2004 ( Vol. 3 pages 822 – 831), John Z. Deal in his capacity as a partner in the firm of 

Deal and Gomez, Counsel for the appellants in their applications for habeas corpus, and acting 

on the appellants’ instructions which he said he believed to be true, confirmed the production and 

receipt of the record. There he stated: “That after many months, the transcript of the Magistrate 

Court proceedings was finally produced and a record compiled for the purpose of the habeas 

corpus and judicial review applications.”  

 

20.   Moreover, in paragraph 2 of the said affidavit, John Z. Deal further stated that the 

habeas corpus applications on behalf of the appellants were commenced on or about 19 March 

2004. In the premises, the appellants, by the said affidavit, confirmed that by 29 April 2004, the 

record of the committal proceedings had been produced; they were in possession of the record; 

and the habeas corpus proceedings had begun.    

 

21.   Inexorably, the record must have been available to Thompson J. when the habeas corpus 

proceedings commenced before her; and indeed, in my view the disposition of the application for 

discovery on 19 May 2004 confirms the commencement of those proceedings. 

  

22.   In John Z. Deal’s affidavit hereinbefore referred to, he further deposed in paragraph 5:  

 

“that one of the issues raised in the habeas corpus proceedings 

was whether Marcus Bethell had been appointed Acting 

Minister of Foreign Affairs by the 13 February 2003 when he 

signed the Authority to Proceed in the extradition proceedings 
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which are the subject matter of the habeas corpus proceedings 

and the two applications for Judicial Review.”  
 

23.   In that vein, John Z. Deal further swore in paragraphs 8 through 16, that the respondents 

failed to produce any document purporting to be an instrument of appointment of the acting 

Foreign Minister, and that as a consequence he verily believed that there was no such instrument 

signed by the Governor General appointing Dr. Marcus Bethell to act during the period 13 to 20 

February 2003. 

 

24.  In  response to these matters, Neil Brathwaite, on behalf of the respondents, albeit after 

the order for discovery on 19 May 2004,  swore on 29 June 2004 ( pages 847 to 856 of Volume 3 

of the Record herein)  that attempts were in fact made during the committal proceedings before 

the learned Magistrate by then Counsel for the respondents Francis Cumberbatch, to adduce into 

evidence, the Official Gazette appointing Dr. Marcus Bethell to act as Minister of Foreign 

Affairs for the period 13 to 20 February 2003, and the actual orders signed by the Governor 

General granting official leave to the Hon. Frederick Mitchell for the same period. According to 

Mr. Brathwaite’s affidavit, the respondents were prevented from laying the documents over, 

when the Magistrate acceded to the objection of Keir Starmer Q.C., then Counsel for the 

appellants.  

 

25.   Moreover, Brathwaite’s affidavit shows that he himself wrote to Damien Gomez on 16 

October 2003 before the said committal, informing him that he had sent by letter to the 

Magistrate, a copy of the Official Gazette of the appointment of the acting Foreign Minister, and 

also enclosed a copy of the Official Gazette for him. Mr. Brathwaite further states that the 

appellants were invited by him to make further submissions, but that Mr. Starmer Q.C., stated 

that the documents had not been properly adduced, and they did not intend to make any further 

submissions. As a result, the Magistrate made her committal orders without those documents 

before her.          

 

26.   The appellants then somewhat disingenuously, used the absence of these documents as 

their first line of offence in the habeas corpus proceedings and obtained from Thompson J.  on 19 

May 2004, the order for the discovery of certain documents from the respondents to assist them 

in proving that the Authority to Proceed issued by the acting Foreign Affairs Minister was 

invalid, and their continued detention  not justified. The learned judge also granted bail to the 

appellants. The discovery order of Thompson J.  was to the following effect: 

 

“1. That the respondents produce, within fourteen days, a list 

of documents within their possession or control pertaining to: 

 

(1).The alleged purported exercise of the 

Governor General’s power of appointment of 

the Honourable Dr. Marcus Bethel as Acting 

Minister of Foreign Affairs in February A.D., 

2003, including correspondence with the Right 
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Honourable Prime Minister and the 

documented leave granted to the Honourable  

Frederick Mitchell to permit him to leave the 

jurisdiction; 

(2). Bills and receipts for hotel accommodations, 

airfare with relevant warrants or other 

authorities for payment associated herewith; 

(3). Any formal documents or communiques 

signed by Minister Mitchell on his official trip; 

and 

(4). Confirmation in writing as to the date of 

publication of the official Gazette relied upon by 

the Respondents in the purported proceedings 

before Stipendiary and Circuit Magistrate 

Bethel affecting the Appellants. 

 

2. That the Respondents, within seven days of production of 

the list of documents , serve an Affidavit  confirming that the 

documents are within the Respondents’ possession or control; 

and 

 

3. That the Respondents, within fourteen days of production of 

the List of Documents, serve the Appellants with a copy of each 

of the documents set out in the list of documents.” 

 

27.   The decisions of Thompson J to grant bail and to grant the order of discovery were 

appealed to the Court of Appeal by the respondents. On 2 June 2004, the decision to grant bail 

was set aside by the Court of Appeal; and on 10 June 2004 the Court set aside the order for 

discovery.  Both decisions were appealed by the appellants to the Privy Council, which by their 

judgment of 23 March 2005, set aside the Court of Appeal’s decision to revoke the bail granted 

to the appellants by Thompson J., but affirmed the Court’s decision to set aside the order for 

discovery. 

   

28.   There, matters stood until 2008, when another application by the appellants for the 

production of the record was made despite the appellants having previously confirmed in 2004 

that the record had been produced. Allen SJ (as she then was) however, ordered that the Registrar 

produce to the Court within 7 days thereof, a copy of the transcript of the committal proceedings, 

and copies of the exhibits, obviously ignorant of the fact that the appellants and the Court had the 

record since early 2004.  

 

29.   The reason for the lapse of three years between the adjudication by the Privy Council in 

2005 and the order for production of the record in 2008 is suggested to be the fact that Thompson 

J. demitted office in March 2007.    
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30.   The next appearance in the proceedings was before Stephen Isaacs S.J, on 15 May, 

2015. At that hearing, Mr. Elliot Lockhart QC, Tai Pinder, and Osman Johnson appeared for the 

appellants; and Mr. Anthony Delaney appeared for the respondents. Mr. Lockhart was pointedly 

asked by the learned judge if he had ever had copies of the transcripts, to which he replied in the 

negative. While this may have been an honest answer as far as he was concerned in as much as 

he was new to the matter, the evidence, as noted, strongly suggests that the appellants were in 

receipt of transcripts since early 2004. Mr. Lockhart also told the judge at page 25 of the 

Supplementary Record that the habeas corpus proceedings had never begun. This is clearly 

contradicted by the appellants’ Counsel’s statements in his affidavit of 29 April 2004, to which I 

have previously referred, and as well by the order granted by Thompson J. on 19 May 2004. 

 

31.   A review of the transcripts clearly reveals that neither the Court, nor Counsel knew on 

15 May 2015, that the record was in fact in the possession of the appellants and the Court, due in 

part perhaps to the fact that they were all new to the proceedings. 

 

32.   The appellants appeared with Counsel again on 8 June 2015, when Mr. Lockhart 

represented to Isaacs SJ that neither the order of 17 February 2004, nor that of the 19 May 2004 

had been complied with. Suffice it to say that the order of 19 May 2004 had been overturned by 

the Court of Appeal, and that decision affirmed by the Privy Council since 2005. Moreover, as 

previously noted, the record had in fact been produced on 1 March 2004 in compliance with the 

order of 17 February 2004. 

 

33.   Also on that appearance before the Court, Mr. Lockhart was made aware by Isaacs S.J., 

that Deal and Gomez had produced transcripts for the court which Mr. Lockhart, however, was 

reluctant to accept, insisting instead on the production of certified copies of transcripts. Also at 

that hearing, Mr. Osmond Johnson raised the 19 May 2004 order, insisting he needed 

confirmation that the order had been set aside by the Privy Council, and further asserting that the 

Crown was in breach of the 2004 and 2008 orders.  

 

34.   Had Counsel Johnson been more diligent, he would have discovered that the Privy 

Council did indeed affirm the Court of Appeal’s decision to quash the discovery order. He would 

also have found out that the 2004 order for production of the record had been complied with, and 

that the 2008 order was therefore superfluous. Instead, Counsel Johnson continued to insist that 

he needed such confirmation, and that it was incumbent on the Crown to produce the record.  

 

35.   Mr. Ian Cargill again repeated Mr. Lockhart’s call that the appellants required certified 

copies of all the transcripts of the committal hearing, oblivious to the fact that the record had 

been produced for some 11 years pursuant to the court order requiring production of copies, not 

certified copies. Regrettably, it appeared that Mr. Brathwaite was not aware at the time that the 

record had been produced; and as to Counsel’s enquiry concerning the Privy Council’s 2005 

decision, Mr. Brathwaite took on the responsibility for producing it for the Court, and the matter 

was adjourned. 
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36.   At the next hearing before Senior Justice Stephen Isaacs on 3 July 2015, Mr. Brathwaite 

produced the Privy Council’s decision, and disposed of the questions surrounding the status of 

the 19 May 2004 order for discovery. It was at that hearing that Mr. Brathwaite brought to the 

attention of the learned judge, the fact that the entirety of the transcripts had been produced since 

2004. 

 

37.   Indeed, the learned judge on that occasion took issue with Counsel for the appellants on 

their insistence on the production of official transcripts, noting that although the request was 

previously made by them for the same, he had had no success in discovering from Counsel the 

specific days for which transcripts were required, with which Mr. Lockhart agreed. 

 

38.   It was also at that hearing that Mr. Lockhart advised the Court that he had discovered a 

box in the possession of the learned judge’s secretary which contained exhibits, the magistrate’s 

notes and other material which Mr. Lockhart indicated they had been requesting. Mr. Lockhart 

also informed the Court that he was in possession of correspondence between Thompson J. and 

the Magistrate consisting of a 12 December 2003 letter from Thompson J, requesting 

‘transcripts, exhibits and written submissions’; and a letter of 1 March 2004 to Thompson J. from 

the Magistrate enclosing ‘original exhibits, copies of rough transcripts, written submissions… 

orders in respect of committals’. 

  

39.   An adjournment was given to Mr. Lockhart by the learned judge to go through the 

contents of the box, and to advise the Court whether, as a matter of law, the discovered 

transcripts were official or otherwise. Finally, on 3 March 2016, the hearing of the Habeas 

Corpus applications continued in earnest, ending with the Ruling of Senior Justice Stephen 

Isaacs on 3 May 2016. 

 

40.  From the above chronology, one is able to clearly see the timelines. Indeed, the time 

which elapsed between the request for extradition and the order of committal was about a year. 

From the filing of the applications for habeas corpus to the commencement of habeas corpus 

proceedings was four months; from the order of discovery by Thompson J., (unnecessary 

because the Official Gazette was always available)  to the disposition of the appeal of the 

discovery order was ten months. Between 2005, and 2008, there appeared to be no steps taken to 

progress the applications by anyone, and between 2008 and 15 May 2015, but for the 

intervention of Counsel for the respondents, there was likewise no attempt to do so. 

 

41.   Moreover, for the nine months between 8 June 2015 and the hearing of the habeas 

corpus applications on 3 March 2016, the applications were stalled, due mostly to the insistence 

of the appellants’ Counsel on the production of certified or official copies of the transcripts in 

circumstances in which both court orders required the production only of ‘copies’ of the 

transcripts.   

 

42.   It bears repeating, that the record of the committal proceedings was produced pursuant 

to the court order of 17 February 2004 and available within four months of the conclusion of 

those proceedings. Consequently, the complaint in ground 5 of the Notice of Appeal that the 
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delay was due to the failure of the Registrar of the Supreme Court: ‘to preserve the transcripts of 

the committal proceedings which failure was evidenced by the fact that no transcript signed by 

either a stenographer or the committing court’, is unsustainable.  

 

43.   At the hearing of the appeal however, Counsel further expanded the grounds to say that 

the appellants bore no responsibility for the delay which they contended was wholly due to 

administrative and judicial inertia. While I agree there were some administrative and judicial 

missteps in that the Court was unaware that the record had been produced and was available 

since early 2004, nevertheless, in my view, the majority of the delay can reasonably be attributed 

to ‘litigant inertia’.  

  

44.   Undoubtedly, it is ultimately the duty of the requesting state with the assistance of the 

requested state, to pursue the extradition, nevertheless, the appellants also have an obligation to 

assert their rights, particularly as they had already been committed to await extradition. In this 

regard, the appellants have singularly failed to demonstrate any interest during the three years 

which elapsed between the Privy Council’s decision (2005), and the order they sought for the 

production of the transcripts in 2008, or in the seven year period thereafter, to further pursue 

their applications for habeas corpus before the Supreme Court.  

 

45.   Indeed, as previously noted,  the only efforts made were those by Counsel for the 

respondents, who wrote to the court in an attempt to have the matter set down for hearing. In my 

view, what was required of the appellants at the least was the filing of a notice of intention to 

proceed, and some attempt to procure a date for continuation of their applications. 

  

46.   In the premises, I agree with the learned judge’s finding that the delay was not 

attributable to the failings of the Supreme Court Registry, but due to the appellants’ contentment 

with the delay as evidenced by their failure to pursue timeously, their applications for habeas 

corpus. The further question raised by these grounds is whether in any event, and given the delay 

of 14 years, it would be unjust, oppressive, or an abuse of the process of the court to extradite the 

appellants. 

 

47.   Delay, injustice and oppression are matters which the court must consider on an 

application for habeas corpus; and in that vein, section 11(3) of the Act, expressly provides: 

 

“(3) On any such application (habeas corpus) the Supreme 

Court may, without prejudice to any other power of the Court, 

order the person committed to be discharged from custody if it 

appears to the Court that – 

(a) by reason of the trivial nature of the offence of which he 

is accused or was convicted; or 

(b) by reason of the passage of time since he is alleged to 

have committed the offence or to have become unlawfully at 

large, as the case may be; or 



16 

 

(c) because the accusation against him is not made in good 

faith in the interest of justice, 

it would having regard to all circumstances, be unjust or 

oppressive to extradite him.”     
 

48.  The appellants rely on the above provisions, and on the following cases, namely, the 

House of Lords cases of  Kakis v The Government of the Republic of Cypr 1 WLR 779, and 

Gomes v Government of the Republic of Trinidad and Tobago/ Goodyer v Same [2009] 

UKHL 21; the English Court of Appeal case of  Woodcock v Government of New Zealand 

[2003] EWHC 2668; and the Privy Council cases of Knowles v Government of the Unites 

States of America [2007] 1 WLR 47, and Rhett Allen Fuller (Appellant) v The Attorney 

General of Belize (Respondent) Privy Council Appeal No. 0048 of 2010 [2011] UKPC 23. 

 

49.   In Kakis, the majority of their Lordships allowed the fugitive’s appeal on the basis that 

by reason of the passage of time, it would be unjust or oppressive to return him, since it would 

significantly detract from the fairness of his trial if he were deprived of the evidence supporting 

his alibi.  

 

50.  The fugitive, Kakis (K), had been a member of a militant organization opposed to the 

then government of Cyprus. A man had been murdered by members of that organization in April 

1973; and a warrant was issued for K’s arrest. To avoid arrest, he fled into the mountains of 

Cyprus until July 1974 when he, and his organization were involved in a coup, which deposed 

the government. With permission of the new government K and his wife left Cyprus to settle in 

England in September 1974. In December 1974, the old government resumed power, and 

extended amnesty to persons who had been opposed to them, and his friend A who had also 

supported the coup, left Cyprus in August 1975 to settle in England. Shortly thereafter, the the 

amnesty policy was reversed; and in February 1976, some three years after the murder, K’s 

extradition from England was sought pursuant to the Fugitive Offender’s Act 1967. At the 

committal proceedings, K’s wife and Mr. A gave evidence supporting K’s alibi that he was at 

home at the time of the murder, and stated that they feared if they returned to Cyprus to testify on 

his behalf, they would be ill- treated or arrested.  

 

51.  Their Lordships found as a fact that while the failure of the prosecuting authorities to 

begin criminal proceedings against K within the first fifteen months after the murder was due to 

K’s own action in hiding in the mountains and could not be counted against the authorities; 

nevertheless in the almost two years which had passed between July 1974 and the time his 

extradition was sought in February 1976, his circumstances had changed resulting in him being 

deprived of the benefit of the evidence of his wife and his friend A, who could testify of his 

whereabouts at the time of the murder. 

  

52.  Lord Diplock,  giving the judgment of the majority set out at pages 782 to 783 his 

understanding of what is ‘unjust’, and what is ‘oppressive’ for the purposes of section 8(3) of the 

Fugitive Offenders Act 1967, an identical provision to section 11(3) of the Act (above), and 

section 82 of the UK Extradition Act 2003. He said: 
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“Unjust I regard as directed primarily to the risk of prejudice to 

the accused in the conduct of the trial itself, ‘oppressive’ as 

directed to hardship to the accused resulting from changes in his 

circumstances that have occurred during the period to be taken 

into consideration; but there is room for overlapping, and 

between them they would cover all cases where to return him 

would not be fair. Delay in the commencement or conduct of 

extradition proceedings which is brought about by the accused 

himself by fleeing the country, concealing his whereabouts or 

evading arrest cannot, in my view, be relied upon as a ground 

for holding it to be either unjust or oppressive to return him. 

Any difficulties that he may encounter in the conduct of his 

defence in consequence of the delay due to such causes are of his 

own choice and making. Save in the most exceptional 

circumstances it would be neither unjust nor oppressive that he 

should be required to accept them. 

 

As respects delay which is not brought about by the acts of the 

accused himself, however, the question of where responsibility 

lies for the delay is not generally relevant. What matters is not 

so much the cause of such delay as its effect; or, which would not 

have happened before the trial of the accused if it had taken 

place with ordinary promptitude. So where the application for 

discharge under section 8(3) is based upon the “passage of time” 

under paragraph (b) and not on absence of good faith under 

paragraph (c), the court is not normally concerned with what 

could be an invidious task of considering whether mere inaction 

of the requisitioning government or its prosecuting authorities 

which resulted in delay was blameworthy or otherwise. Your 

Lordships have no occasion to do so in the instant case.”   
       

53.    Notably, all of the other members of their Lordship’s House agreed with Lord 

Diplock’s first paragraph above; Lords Russell, and Scarman agreed with both paragraphs, but 

Lord Edmund-Davies, and Lord Keith of Kinkel were unable to agree with paragraph 2; and 

indeed, Lord Keith of Kinkel dissented in the disposition of the appeal. 

    

54.   While Lord Diplock was of the view (para. 2), that where the delay was not brought 

about by the acts of the fugitive, the question of who was responsible for the delay was not 

generally relevant, and that the court was not normally concerned with who was to blame where 

the delay resulted only from ‘mere inaction’ of the requesting state or the prosecuting authorities, 

Lord Edmund-Davies thought otherwise. He stated his position at page 785, where he said: 

 



18 

 

“In my respectful judgment, on the contrary, the answer to the 

question of where responsibility lies for the delay may well have 

a direct bearing on the issues of injustice and oppression. Thus, 

the fact that the requesting government is shown to have been 

inexcusably dilatory in taking steps to bring the fugitive to 

justice may serve to establish both the injustice and the 

oppressiveness of making an order for his return, whereas the 

issue might be left in some doubt if the only known fact related 

to the extent of the passage of time, and it has been customary in 

practice to advert to that factor see for example, R v Governor 

of Pentonville Prison, Ex p Teja [1972] 2 QB 274, 290 per Lord 

Parker CJ, and the speeches in this House in R v Governor of 

Pentonville Prison ex p Narang [1978] AC 247.”         
 

55.   As I understand Lord Edmund Davies’ position, it is that where there is evidence of 

inexcusable delay by the prosecuting authorities or requesting state, this may well be evidence of 

injustice or oppression; but where the only evidence is the amount of time which has passed 

since the alleged offence, it was doubtful as to whether this in and of itself would have any effect 

on the issue.      

 

56.   Lord Keith of Kinkel, however, was of the view that whenever there were circumstances 

present which might impair the fairness of the fugitive’s trial, and that circumstance was caused 

by the passage of time and was likely to have an enhanced effect due to the passage of time, they 

are relevant and must be considered. He thought however that in the case of K, the passage of 

time had not had the effect of affecting the fairness of his trial, nor was he convinced that the 

long period of time K had been settled in England was sufficiently important to amount to 

oppression such as to entitle him to be discharged. The relevant portions of his speech are 

extracted from page 787 D and E; page 788 para H; page 789 paras A-C; page 789 G-H and 790 

paragraph A, as follows: 

 

“My Lords, the decision in Reg. v Governor of Pentonville 

Prison Ex parte Narang (above) makes it clear that, in 

considering the effects of the passage of time under section 8(3) 

of the Act of 1967, no account is to be taken of time that has 

passed by reason of the action taken by the fugitive himself, with 

a view either to concealing the commission of the offence alleged 

against him or his involvement in it or to hindering the criminal 

authorities in bringing him to trial. Accordingly I think it 

proper to leave out of account in the present case the period of 

time, from the killing of Photiou on April 5 1973, until the coup 

of July 1974 during which Mr. Kakis was in hiding in the 

mountains. 
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… It is readily to be accepted that any circumstance which 

might impair the fairness of the trial is a relevant consideration 

for this purpose, if it arises out of the passage of time or is likely 

to have an enhanced effect by reason of the passage of time. I do 

not consider that there can be any question of the latter. 

Assuming therefore that Mr. Kakis would necessarily be 

deprived of the alibi evidence of his wife and Mr. Alexandrou  

and accepting that this would impair the fairness of his trial, can 

it be said that this arises from out of the passage of time? Mrs. 

Kakis and Mr. Alexandrou  both left Cyprus in the course of the 

period of time which is under consideration, the former along 

with her husband in September 1974 and the latter in August 

1975. One of the difficulties is that the effect of their departure 

would have been precisely the same had they left at an earlier 

stage, for example, when Mr. Kakis was in hiding in the 

mountains. It can thus be said that their departure is an event of 

such a nature as might of its own force and independently of the 

passage of time, operate to cause injustice. But that would I 

think be too strict a view. I consider that the reasonable 

approach is to look at the situation as it actually arose, and to 

take account that had Mr. Kakis been brought to trial  before 

either or both  of the witnesses in question had left Cyprus his 

and her evidence would have been available. Even so, the 

departure of Mrs. Kakis has no connection whatever with the 

passage of time after September 1974, nor that of Mr. 

Alexandrou with the passage of time after August 1975. 

 

The interests of justice normally require that persons accused of 

serious crimes should be brought to trial. The issues likely to 

arise on trial in this case are not complicated, and in my opinion 

the passage of time has not had the effect, having regard to all 

relevant circumstances as I have endeavoured to analyse them, 

of significantly impairing the fairness of the trial Mr. Kakis 

would be likely to receive. On the question whether his return 

would be oppressive, I consider that while the long period 

during which Mr. Kakis has been settled in this country is of 

great importance, it is outweighed by the extremely serious 

character of the crime with which he is charged, and that the 

other circumstances relevant to be taken into account are not 

sufficient to tilt the balance in favour of his discharge. I am 

therefore of the opinion that the Divisional Court was correct, 

and I would dismiss the appeal.”                 
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57.   In Knowles v Government of the United States of America [2007] 1 WLR 47, PC, a 

decision emanating from this jurisdiction, the Privy Council considered, among others, issues of 

abuse of process, lapse of time, the risk of injustice and oppression. This case concerned a 

fugitive who had been accused of drug trafficking offences. The fugitive had been discharged on 

a first extradition request based on an indictment which was issued later than the indictment on 

which the second extradition was based, and in respect of which he was committed to await 

extradition and denied habeas corpus.    

 

58..   At paragraphs 30 - 32 of their Lordships decision in Knowles, the Board said: 

 

“30. In reliance on section 11 (3) (b) of the 1994 Act, the 

appellant contends that, having regard to all the circumstances, 

it would be unjust or oppressive to extradite him by reason of 

the time which has elapsed since the date of the alleged offences 

on which the second extradition request is based. There is 

indeed a substantial lapse of time from the period of the 

conspiracy charged (June 1995 – 1997) until September – 

November 2002, when the appellant first advanced his case on 

abuse before the magistrate, or March – August 2003, when he 

first advanced that case before a court with jurisdiction to 

entertain it: Kakis v Government of the Republic of Cyprus 

[1978] 1 WLR 779,882. To bring himself within section 11(3)(b) 

a person must show injustice or oppression caused by the 

passage of time on the facts of the particular case : Governor of 

Pentonville Prison Ex parte Narang [1978] AC 247,290 and R v 

Secretary of State for the Home Department Ex parte Patel 

(1994) 7 Admin LR 56,66. 

 

31. The Board was referred to the valuable analysis of delay in 

the context of extradition made by the Divisional Court ( Simon 

Brown LJ and Royce J) in Woodcock v Government of New 

Zealand [2004] 1 WLR 1979, from which it would extract and 

endorse the following propositions. First, the question is not 

whether it would be unjust or oppressive to try the accused but 

whether, under the 1994 Act, it would be unjust or oppressive to 

extradite him (para 20). Secondly, if the court of the requesting 

state is bound to conclude that a fair trial is impossible, it would 

be unjust or oppressive for the requested state to return him 

(para 21). But, thirdly, the court of the requested state must 

have regard to the safeguards which exist under the domestic 

law of the requesting state to protect a defendant against a trial 

rendered unjust or oppressive by the passage of time (paras 21 -

22) . Fourthly, no rule of thumb can be applied to determine 

whether the passage of time has rendered a fair trial no longer 
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possible: much will turn on the particular case (paras 14-16, 23- 

25). Fifthly, ‘there can be no cut-off point beyond which 

extradition must inevitably be regarded as unjust or oppressive’ 

(para29). 

 

32. The mounting of a successful defence to the May 2000 

indictment may no doubt be harder for the appellant than if the 

second extradition request had been made more promptly 

following the offences charged. But it does not seem likely that 

the defence would ever have depended on documents which no 

longer exist or the oral evidence of witnesses whose recollections 

have faded. It seems unlikely that the integrity of any trial 

would be compromised by the passage of time and that, if it 

were, the domestic law would fail to provide procedural 

safeguards. The Board finds no reason to differ from the courts 

below on this issue.” 

 

59.  The  question of whether it would be unjust or oppressive  to extradite two fugitives by 

reason of the substantial passage of time since their alleged offences during which in one case, a 

prospective witness had died was also considered by the House of Lords  in Gomes v Govt. of 

Trinidad and Tobago/ Goodyer v Same (above).  

 

60.   In that case, Gomes had been tried in Trinidad on drug trafficking offences and, on a 

submission of no case to answer he was discharged, but the State appealed. Gomes, who was on 

bail for a number of other offences left Trinidad and Tobago in 1999, before the appeal was 

determined, and despite the efforts of the State he could not be located. In 2001, the court 

allowed the State’s appeal and ordered Gomes retried; and a warrant of arrest was issued for him.  

 

61.  Goodyear was a citizen of the United Kingdom, and was arrested in Trinidad and 

Tobago in 2002 and charged with possession of cocaine with intent to traffic. He failed to 

surrender to a warrant issued for his arrest in 2003, and thereafter, the file containing his English 

address went missing and was not relocated until 2006. Both Gomes and Goodyear were arrested 

in England in 2006; and their extradition sought by Trinidad and Tobago. 

 

62.  On their assertions aforesaid, the Divisional Court of the Queen’s Bench allowed their 

appeals and remitted the matters to the district court on the question of whether it was unjust or 

oppressive to extradite them. The district judge found that it was not, and their appeals were 

deemed to have been dismissed by the High Court. 

 

63.  On their appeal to the House of Lords, it was held: 1. That a fugitive who deliberately 

fled the jurisdiction in which he had been bailed to appear was not entitled, save in the most 

exceptional circumstances, to claim that the requesting State should share responsibility for the 

ensuing delay in bringing him to justice because of some fault on its part such as losing his file, 

dilatoriness or mere inaction through pressure of work or limited resources; that only a deliberate 
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decision by the requesting state, communicated to the fugitive, not to pursue the case against him 

or some other circumstance which would justify a sense of security on his part should allow him 

to assert that the effects of further delay were not of his own choice and making; and that, 

accordingly, neither fugitive could invoke the passage of time since his offence as a bar to 

extradition under section 82 of the 2003 Act ( post, paras 26,27, 29,39) Kakis v Government of 

the Republic of Cyprus [1978 1 WLR 779, HL (E) applied; 2. That in any event the test of 

oppressiveness and of the likelihood of injustice would not easily be satisfied; that 

oppressiveness was more than mere hardship; that whether the passage of time had made it 

unjust to extradite the fugitive depended upon whether a fair trial would be impossible, for which 

purpose regard was to be had to the domestic safeguards in the requesting state; that Trinidad and 

Tobago was to be assumed to have the necessary safeguards against an unjust trial; and that, 

accordingly, the extradition of the fugitives could not be regarded as unjust or oppressive (post 

paras 31,32-34, 35,36,37 and 39) Woodcock  v Government of New Zealand  [2004]  1 WLR 

1979  and Knowles v Government of the United States of America [2007] 1 WLR 47, PC.     

 

64.  Their Lordships at paragraph 18 of their judgment in Gomes acknowledged that their 

decision in Kakis(above) was at the very heart of the appeal; and at paragraph 32, further 

acknowledged that the law had moved on since Kakis due in part to the fact of the developing 

abuse of process jurisdiction over the 30 years since then. Their Lordships then referred to 

paragraph 31 of the Privy Council’s judgment in Knowles (above) delivered by Lord Bingham of 

Cornhill where the Board approved the Divisional Court’s judgment in Woodcock (above). Their 

Lordships endorsed the propositions in Knowles at paragraphs 33-36 of their judgment: 

 

“33.The second of those propositions, it will be noted, invites 

consideration of whether, in any particular case, ‘a fair trial is 

impossible’, and that indeed we regard as the essential question 

underlying any application for a section 82 bar on the ground 

that the passage of time has made it unjust to extradite the 

accused. As was pointed out in Woodcock [2004] 1WLR 1979 

para 17, a stay on the ground of delay in our domestic courts is 

only properly granted when ‘there really is evidence of 

prejudice to the extent that a fair trial could not be held’. We 

acknowledge that in Kakis [1978] 1 WLR 779 Diplock para 1 

speaks of ‘the risk of prejudice to the accused in the conduct of 

the trial itself.’ But Viscount Dilhorne’s leading speech in R v 

Governor of Pentonville  Prison Ex parte Narang [1978] aC 247, 

276 the previous year had used the language of impossibility… 

 

34. The third of the Knowles propositions requires a requested 

state to have regard to the domestic law safeguards in the 

requesting state. As Woodcock [2004] 1WLR 1979 observed at 

para 21, the domestic court of the requested state has obvious 

advantages in deciding whether or not a fair trial is now 

possible: ‘ That court will have an altogether clearer picture 
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than we have of precisely what evidence is available and the 

issues likely to arise.’ The Divisional Court however added at 

para 21, that : ‘ we would have no alternative but to reach our 

own conclusion on whether a fair trial would now be possible in 

the requesting state if we were not persuaded that the courts of 

that state have what we regard as satisfactory procedures of 

their own akin to our ( and New Zealand courts’) abuse of 

process jurisdiction.’ 

 

35. Woodcock was concerned with extradition to New Zealand 

and evidence was adduced there of an approach in New Zealand 

very similar to our own. Knowles concerned the extradition of a 

Bahamian to the United States. What, however, of extradition to 

countries of whose judicial systems we know less and in which, it 

is submitted, we should have less confidence?... Trinidad itself 

should similarly be assumed to have the necessary safeguards 

against an unjust trial; the Privy Council is, after all, its final 

Court of Appeal. 

 

36. More difficult, no doubt, are certain other category 2 

territories or indeed a country like Rwanda with whom, we are 

told, ad hoc extradition arrangements have been recently made 

pursuant to section 194 of the Act. We conclude, however, that 

even with regard to these countries, the presumption should be 

that justice will be done despite the passage of time and the 

burden should be on the accused to establish the contrary. If 

there is such a likelihood of injustice, almost certainly, this will 

be apparent from international reports. Whilst we cannot agree 

with Mr. Perry QC’s submission on behalf of Trinidad that the 

test to be satisfied is that of a risk of a flagrant denial of justice 

such as would give rise to an article 6 bar under section 87, we 

would nevertheless stress that the test of establishing the 

likelihood of injustice will not be easily satisfied. The extradition 

process, it must be remembered, is only available for returning 

suspects to friendly foreign states with whom this country has 

entered into multilateral or bilateral treaty obligations involving 

mutually agreed and reciprocal commitments. The 

arrangements are founded on mutual trust and respect. There is 

a strong public interest in respecting such treaty obligations. As 

has repeatedly been stated, international cooperation in this 

field is even more important to bring to justice those accused of 

serious cross-border crimes and to ensure that fugitives cannot 

find safe havens abroad. We were told that the section 82(or 

section 14) ‘defence’ is invoked in no fewer than 40% of 
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extradition cases. This seems to us an extraordinarily high 

proportion and we would not be unsurprised were it to fall 

following the Committee’s judgment in the present case.”  

 

65.     The Privy Council in Fuller, on an appeal from the Court of Appeal of Belize at 

paragraph 58 of their judgment, considered in what circumstances a court in a country like 

Belize, can or should accede to a habeas corpus application on the ground that extradition would 

be so unjust or oppressive as to be unlawful and such that the detention of the fugitive could not 

be justified. 

 

66.    In Belize, their fundamental human rights are entrenched in the Constitution, with no 

specific provision in its Extradition Act (1870) empowering the Supreme Court to grant habeas 

corpus where due to the passage of time it would be unjust or oppressive to extradite a fugitive, 

as in The Bahamas. 

  

67.     In Fuller, the appellant’s  assertion was that his extradition was unjust and oppressive 

due to: a delay of 13 years between the alleged offence and the extradition request; a 12 year 

delay between the start of extradition proceedings and the resolution in the courts of Belize; 

repeated misrepresentations  by US officials before any request for his extradition, which 

engendered the belief that his extradition would not be sought; the ‘deliberate concealment’ of 

the US’ knowledge of the fugitive’s presence in Belize; and the ‘untrue assertion’ by  a US 

official that his whereabouts had not been discovered until October 1997.  

 

68.       The Board considered that issues of delay fell within the abuse of process jurisdiction 

of the Belizean court, and that such issues might justify the discharge of a person whose 

extradition is sought. After examining the plethora of authorities above cited, which the Board 

acknowledged was authority of the highest level as to the circumstances in which delay will 

justify the discharge of fugitives, their Lordships at paragraph 78 of their judgment, applied the 

propositions in Woodcock, as endorsed and applied by them in Knowles.  

 

69.     Then at paragraph 79 of the  Fuller judgment, their Lordships found that although the 

appellant had established  as a matter of law that the Supreme Court of Belize had jurisdiction to 

entertain an abuse of process claim, nevertheless, as  there were six years after the filing of his 

notice of appeal in which he did nothing to progress the hearing of his appeal, and appeared 

‘only too happy that the hearing of his appeal should be delayed’, it was not ‘arguable that justice 

demands that the extradition proceedings should be abandoned  because of the delay that has 

occurred’. 

 

70.     From the above authorities, the relevant passage of time to be considered in 

determining whether it would be unjust or oppressive to extradite a fugitive, appears to be the 

time that passes between the date of the alleged offences and the date of the disposition of the 

applications for habeas corpus, minus any delay attributable to the act of the fugitive.  
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71.      In summary, the following principles may be discerned from the aforementioned 

authorities:  

 

1. that there is no period of time beyond which extradition must 

inevitably be regarded as unjust or oppressive;  

2. that establishing the likelihood of injustice is not easily    

satisfied;  

3. that it is for the fugitive to show that the delay caused the 

injustice or oppression;  

4. that the court must have regard to what safeguards exist in the 

domestic law of the requesting state;  

5. that if the court concludes that the court in the requesting state 

would be bound to hold that a fair trial was impossible, it should 

regard it as unjust or oppressive to return him;  

6. that if the court of the requested state was not satisfied that the 

courts of the requesting state had satisfactory procedures akin to its 

abuse of process jurisdiction, it would have to determine for itself 

whether a fair trial would be possible;  

7. that the test of oppression will not easily be satisfied: that 

hardship as a consequence of an order for extradition is not enough;  

8. that the gravity of the extradition offences is relevant to the 

question of oppression;  

9. that the court should be wary of paying excessive heed to 

hardship to the fugitive resulting from changes of his personal 

circumstance;  

10. that where the requesting state is shown to have been 

inexcusably dilatory in bringing the fugitive to justice, that may 

serve to establish injustice and oppression;  

11. that delay brought about by the fugitive including inertia which 

shows contentment with the delay will not amount to injustice. 

  

72.      In the present case, the relevant period of delay would be 2002 to 2016. I have already 

noted from the chronicled circumstances previously laid out in this judgment, that the time which 

elapsed between the request, committal and the commencement of the habeas corpus 

proceedings was under two years; the interlocutory appeals launched by both sides consumed 

another year; and that the majority of the 11 years it took thereafter to the hearing and disposition 

of the habeas corpus applications, is attributable to the laissez-faire attitude of the appellants in 

failing to progress their habeas corpus applications.  

 

73.      Even if I am wrong about who is to blame for the delay in this case, the fact is that the 

appellants’ extradition is sought for trial in the US, and this court must in determining whether it 

would be unjust to extradite them, have regard to the safeguards which exist in the domestic law 

of the requesting state. In this vein, it cannot be gainsaid that the legal system of the US is very 

similar to that of The Bahamas, and has similar constitutional provisions and procedures to 
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protect and safeguard the fundamental rights and freedoms of an accused person against an 

unfair trial. This is certainly not a case in which the Courts of The Bahamas can say that the 

appellants’ trial in the US is bound to be unjust due to the time which has passed. 

 

74.      Consequently, I am satisfied that a fair trial of the appellants is possible even after the 

delay which has occurred in this case, and that it would not be unjust to extradite them due to the 

time that has passed. 

  

75.      On the question whether their extradition to the US would be oppressive after the 

passage of 16 years, while one understands the uncertainty, and the difficulty the period spent 

awaiting extradition would cause in maintaining family life, yet that circumstance does not 

surmount the high threshold requisite for establishing oppression. Indeed, when that 

circumstance is weighed against the gravity and seriousness of the crimes they are accused of, it 

would not be sufficient to tip the balance in favour of their discharge (Lord Keith of Kinkel in 

Kakis).  

 

76.       As regards the claim that the delay was an abuse of process, I have already found that   

after the Privy Council challenge in 2005, the appellants did very little to asset their right to 

having their applications heard; and indeed, the Court in Barker v Wingo 407 US 514 in 

determining whether there had been a breach of a defendant’s right to a speedy trial, identified 

the defendant’s responsibility to assert his right as one of the four factors to be considered. At 

page 531 of the Judgment, Mr. Justice Powell, giving the opinion of the Court, said; “Whether 

and how a defendant asserts his right is closely related to the other factors we have mentioned. 

The strength of his efforts will be affected by the length of the delay, and most particularly by 

the personal prejudice, which is not always readily identifiable, that he experiences. The more 

serious the deprivation, the more likely a defendant is to complain. The defendant’s assertion of 

his speedy trial right, then, is entitled to strong evidentiary weight in determining whether the 

defendant is being deprived of the right.” 

 

77.       In the absence of any real effort on the part of the appellants to assert their rights, 

their claim that the delay amounted to an abuse of process is not made out, and I would not 

accede to their application to be discharged on that ground either. 

 

 E. Authentication Point. Grounds 1-3: 

 

78.     The appellants claim hereunder: 

 

“1. That the learned judge erred in law and in fact in finding 

that Karen Atkinson’s affidavit was duly authenticated in 

accordance with section14 (1)(a) of the Extradition Act, and 

ought to have held that there was no evidence or other material 

on the record of the Committal proceedings that Lystra Blake 

was a person within any of the categories of persons capable of 

authenticating testimony delimited by section 14 (3)(a) of the 
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Extradition Act, namely, a judge or magistrate or officer of a 

Court of the Requesting State, or a diplomat or consular officer 

of the Requesting State or a cabinet minister of the requesting 

state, and ought further to have held that as a consequence 

thereof the said affidavit together with attachments thereto was 

inadmissible hearsay of their contents and ought as a further 

consequence to have made an order granting the appellants and 

each of them habeas corpus; 

 

2. Moreover, the learned trial judge erred in law in failing 

to distinguish the case of Charles McDonald v Regina, 58 of 

2000 where no objection appears to have been taken that Mr. 

Harris (a Deputy Director of the office of International Affairs, 

Criminal Division, US Department of Justice) was not a person 

listed in section 14() of the Extradition Act, and where the only 

point taken before the Court of Appeal of The Bahamas was 

that the attached affidavits to the affidavit of Mr. Murray (an 

Assistant US Attorney) had not been separately authenticated. 

In the instant appeal the affidavit of Karen Atkinson contains 

the only material on corresponding United States law relevant to 

the application of section 5 of the Extradition Act to the request 

of the Requesting State and therefore requires authentication 

pursuant to section 14(3)(a) of the Extradition Act. The learned 

trial judge ought to have excluded the affidavit of Karen 

Atkinson on the bases that the preconditions set out in section 

14(3) of the Extradition Act for the admission into evidence of 

Karen Atkinson’s Affidavit and attachments thereto had not 

been fulfilled and the said affidavit and attachments thereto 

were otherwise inadmissible hearsay. The Learned Trial Judge 

ought to have further held that there was no evidence against 

the Appellants and to have granted each of them Habeas Corpus 

and discharged them. 

 

3. The learned Trial Judge ought to have held that there 

was no material in the instant matter before the Committal 

Court nor before him evidencing that Listra (sic) Blake, (a 

Director of the Office of International Affairs), Criminal 

Division, US Department of Justice) was either a Judge or a 

magistrate or an officer of the court of the Requestin State or a 

diplomat or consular officer of the Requesting State or a 

minister of government of the Requesting State and therefore 

ought further to have held the affidavit of Karen Atkinson and 

attachments thereto were inadmissible hearsay and ought 
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further to have granted each of the Appellant’s Habeas Corpus 

and discharged them.”  

 

79.  Ineluctably, before an order for extradition can be made, there must be prima facie proof 

given before the Magistrate that the accused committed the extradition crimes; and in that vein, 

section 14 of the Act governs the admission of the evidence in such proceedings. That section 

provides: 

 

“14. (1) In any proceedings under this Act, including 

proceedings on an application for habeas corpus in respect of a 

person in custody under this Act – 

(a) a document duly authenticated, which purports to set 

out testimony given on oath in an approved State shall be 

admissible as evidence of the matters stated therein; 

(b)  a document, duly authenticated, which purports to 

have been received in evidence, or to be a copy of a document 

so received in any proceedings in an approved state shall be 

admissible in evidence; and 

(c) A document, duly authenticated which certifies that- 

(i) the person was convicted on the date specified in the 

document  of an offence against the law of an approved state; 

(ii) that a warrant for his arrest  was issued on the date 

specified in the document, 

shall be admissible as evidence of the conviction or evidence of 

the issuance of a warrant  for the arrest of the accused, as the 

case may be, and the other matters stated therein. 

(2) Nothing in this section shall render admissible hearsay 

evidence in a duly authenticated document which evidence 

would otherwise not be admissible under any other law save 

that the inclusion shall not of itself render that document 

admissible. 

(3) A document shall be deemed to be duly authenticated for 

the purposes of this section- 

(a) in the case of a document which purports to set out 

testimony given as referred to in subsection (1)(a), if the 

document purports to be certified by a judge, magistrate, or 

officer of the Court in or of the approved State in question or 

an officer of the diplomatic or consular service of that State to 

be the original document containing or recording that 

testimony or a true copy of that original document; 

(b) in the case of a document which purports to have been 

received in evidence as referred to in subsection (1)(b) or to be 

a true copy of a document so received, if it purports to be 
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certified as aforesaid to have been, or to be a true copy of a 

document which has been so received, or 

( c) in the case of a document  which certifies that a person was 

convicted or that a warrant for his arrest was issued as 

referred to in subsection (1) (c), if the document purports to be 

certified as aforesaid, and in any such case the document is 

authenticated either by the oath of a witness or by the official 

seal of a Minister of the approved State in question. 

(4) In this section “oath” includes affirmation or declaration. 

(5) A document purporting to be issued under the hand of the 

Minister for the purposes of section 5(3) shall be admissible in 

evidence in any proceedings under this Act and shall be prima 

facie evidence of the facts stated in that document. 

(6) Nothing in this section shall prevent the proof of any 

matter, or the admission in evidence of any document, in 

accordance with any other law of The Bahamas.”  

 

80.  The kind of documents which are admissible under section 14, include duly 

authenticated depositions, or statements on oath or affirmation given in an approved state, or 

copies of them; and duly authenticated foreign certificates of, or judicial documents stating the 

fact of, conviction, or the fact that a warrant of arrest was issued on the date specified in the 

document.  

 

81.  Suffice it to say, that the interpretation of subsections (1) and (3) of section 14 (above) is 

that while documents mentioned in subsection (1)(a),(b),(c) are authenticated either by the oath 

of a witness or by the seal of a Minister of the approved state, they are not duly authenticated and 

admissible under subsection (1), unless they are certified in accordance with subsection (3). 

Notably, Karen Atkinson’s affidavit includes most of the documents of evidence covered by 

section 14(1), and as noted, the appellants object to the admissibility of that affidavit on the basis 

previously noted.  

 

82.   Karen Atkinson deposes in that affidavit that she served as a lawyer in the Department 

of Justice from 1971 to 1976; and from 1976 to 2003 served as an Assistant US Attorney for the 

Southern District of Florida. The affidavit sets out her familiarity with the charges and her 

opinion as to the relevant law. It exhibits the affidavits of witnesses containing evidence given on 

oath before the grand jury which resulted in the Indictment, and on which the US relies for its 

Request for extradition. It certifies that the charges are felonies punishable by more than a year’s 

imprisonment;  sets out that warrants of arrest were issued and the dates on which they were 

issued; and attests that the evidence indicates that each of the appellants is guilty of the offences 

in the Indictment. 

 

83.   Suffice it to say that each witness’ affidavit attached to the Atkinson affidavit is duly 

sworn by the affiant before Anne Vitunac, United States Magistrate Judge in the presence of 

Karen Atkinson; and each is certified as an exhibit to her affidavit by United States Attorney 
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Marcos Daniel Jiminez. Karen Atkinson’s affidavit with the said certified exhibits attached, is 

also sworn before Anne Vitunac, United States Magistrate Judge. 

 

84.   Lystra Blake certifies the affidavit of Karen Atkinson, and Lystra Blake’s   

‘qualification and commission’ are certified by the then Attorney General of the US, John 

Ashcroft, who affixed the seal of the Department of Justice to the certificate, and is witnessed by 

the Deputy Director  of the Office of International Affairs, Criminal Division, Department of 

Justice. Moreover, Colin L. Powell, then Secretary of State of the US, certifies that the document 

annexed to his certificate which document included the Request for Extradition, the Indictment, 

and all of the evidence in support, was under the seal of the Department of Justice of the United 

States of America; and further that such seal is entitled to full faith and credit. 

  

85.  The certificates of Lystra Blake and John Ashcroft state: 

 

 

“ CERTIFICATION 

 

I Lystra Blake, Associate Director, Office of International 

Affairs, Criminal Division, United States Department of 

Justice, do hereby certify that attached hereto and prepared in 

support of the US request for the extradition of …..  from The 

Bahamas is the original affidavit of Karen L. Atkinson, 

Assistant United States Attorney for the Southern District of 

Florida, sworn to on January 29, 2003, before United States 

Magistrate Judge Ann Vitunac with attachments. 

True copies of the original documents are maintained in the 

official files of the United States Department of Justice in 

Washington D.C.”  

   

 

United States 

    

Department of Justice 

 

                        Washington D.C. February 4, 2003 

 

All to whom these presents shall come, Greeting: 

 

I Certify That Lystra Blak whose name is signed to the 

accompanying paper, is now, and was at the time of signing the 

same, Director, Office of International Affairs , Criminal 

Division, Department of Justice, Washington D.C                           

   

            ----------------------duly commissioned and qualified. 
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In Witness, whereof, I      John Ashcroft 

 

Attorney General of the United States, have hereunto caused 

the Seal of the Department of Justice to be affixed and my 

name to be attested by the Director/Deputy Director, Office of 

International Affairs, Criminal Division, of the said 

Department on the day and year first above written    

 

 

                                                           Attorney General 

 

 By 

 

Director/Deputy Director, Office of International Affairs,  

 

Criminal Division 

 

86.   As I understand the main oral submission of Counsel for the appellants in relation to 

these grounds, it is not, as was expressly articulated in ground 1, that Lystra Blake is not a judge, 

magistrate, officer of the court in or of the US, or a consular or diplomatic officer of that country, 

but rather, that she does not purport to certify the affidavit as a person in any one of those 

categories.  

 

87.   Lystra Blake describes herself in the certificate as Associate Director in the Office of 

International Affairs, Criminal Division, of the Department of Justice, and clearly professes to 

certify Karen Atkinson’s affidavit as the original. It is clear to me that she purported to do so in 

accordance with section 14(3); and the sense, tenor, and apparent meaning of that certification is 

that the affidavit purports to be so certified. 

 

88.    In addition to Lystra Blake describing herself in her certificate as Associate  Director in 

the Office of International Affairs, Criminal Division of the Department of Justice, the US 

Attorney General, in his certificate, confirmed her position in the Department of Justice, and 

further asserted that she was ‘duly commissioned and qualified’.   While the Attorney General 

did not specifically say what Lystra Blake’s commission or qualifications were, he was in my 

view, there declaring, that Lystra Blake as the Associate Director, was assigned to the function of 

certification of such documents, and was qualified to do so in that she had complied with the 

specific requirements or conditions precedent to legally perform that function. 

 

89.   The respondents also prayed in aid the presumption of regularity of official acts  in 

section 90 of the Evidence Act( Ch. 65). They assert that in light of that presumption, the burden 

is on the appellants to show that Lystra Blake was not an official authorized to certify the 

affidavit under section 14 (3).  

 



32 

 

90.   In response, Counsel for the appellants maintained, that the said presumption would 

only arise if Lystra Blake purported to certify the document in one of the prescribed capacities, 

namely, if she in fact stated in the certificate that she was a judge, magistrate, officer of the court 

in or of the approved state, or a diplomatic or consular officer of that state.  

 

91.   The word ‘purport’, when used in connection with a statement or document according to 

the Concise Oxford Dictionary, means: “sense; or tenor of a document or statement”. In Black’s 

Law Dictionary, Seventh Edition, it means: 1. “the idea or meaning that is conveyed or expressed 

esp. by a formal document”; 2. “to profess or claim falsely; to seem to be < the document 

purports to be a will, but is neither signed nor dated>”. When the word is used as a noun i.e. 

‘purported’ the same dictionary defines it to mean “reputed.” 

      

92.  There can be no doubt that the certificate signed by Lystra Blake conveyed that in her 

official capacity as Associate Director in the Office of International Affairs, Criminal Division, 

of the Department of Justice, she was certifying Karen Atkinson’s affidavit for the purpose of its 

admission in extradition proceedings.  

 

93.   As to the provisions of section 90: “Where a person is proved to have done any act in 

any official or judicial capacity, the court shall presume until the contrary is shown, that all 

circumstances had happened and all conditions were fulfilled which were necessary to give 

validity to such act.”  

 

94.  That presumption operates on proof or admission of the basic or primary fact that a 

person has acted in a public or official capacity. It is presumed, in the absence of evidence to the 

contrary, that the person was regularly and properly appointed and that the act was regularly and 

properly performed, and unless there is evidence that she was not a person within any of the 

categories mentioned in section 14(3) of the Act, it is presumed that all circumstances happened, 

and all conditions were fulfilled which were necessary to give validity to Lystra Blake’s 

certification. 

 

95.  The presumption cannot be rebutted merely by challenging the presumed fact. Evidence 

must be adduced (see Campbell v Wallsend Slipway and Engineering Company Ltd. [1978] ICR 

1015). Merely to say that Lystra Blake’s certificate is invalid because Lystra Blake did not say in 

her certification that she was such an official as mentioned in section 14(3), cannot therefore 

rebut the presumption. 

 

96.  The appellants must show that Lystra Blake was not a person authorized by section 14(3) 

to certify such an affidavit. Needless to say, the appellants have not shown that she was not a 

judge, magistrate, officer of the court in or of the approved state, or an officer of the diplomatic 

or consular service of that state, and it must be presumed that her certification of Karen 

Atkinson’s affidavit was regularly done.   

 

97.  Interestingly, I would venture to guess that the reason the appellants’ challenge was  not 

that Lystra Blake is not a member of any of the categories prescribed by section 14(3), but rather, 
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that her certification did not state that she was certifying the affidavit of Karen Atkinson in any 

such capacity, is because it is a notorious fact that Lystra Blake has, in this jurisdiction; in 

Jamaica; and in other jurisdictions, been accepted, without question, as a person authorized to 

certify the usual affidavit in support of extradition requests. Indeed, she is certified to be 

qualified and commissioned, by no less an official than then Attorney General of the US. 

    

98.  In response to these grounds, the respondents also rely on a number of authorities, 

including an authority of this Court (differently constituted), namely, McDonald v R. [2001] 

BHS J. No. 32 No 58 of 2000; and an authority of the Jamaican Court of Appeal: Ramcharan v 

Commissioner of Correctional Services and another Williams v Commissioner of Correctional 

Services and another 73 WIR 312. 

 

99.  In relation to McDonald v R, Counsel Fitzgerald contends that the Court was 

considering a different point of law from that raised in this appeal; and that in any event, the 

decision of the Court in that case was per incuriam. 

 

100.  As regards Ramcharan v Commissioner of Correctional Services and another; 

Williams v Commissioner of Correctional Services and another, Counsel contends that this 

case benefitted their submission under these grounds, in as much as the Jamaican Court of 

Appeal recognized that the requirements of a similar provision in the Jamaican Extradition Act to 

section 14(3) were mandatory; and that in any event, the issue on which the appeal turned, was 

different from that raised in the present appeal.  Indeed, I agree that subject to section 14(6) of 

the Act, they are mandatory. 

 

101.  In McDonald, Richard S. Murray, an Assistant United States Attorney, as was Karen 

Atkinson in this case, swore the affidavit in support of the request for the extradition of the 

appellant, in which he, like Karen Atkinson also exhibited, inter alia, true copies of statements of 

witnesses in affidavits sworn before a notary public in the US. The complaint was that as he was 

not a judge, magistrate, or officer of the Court of the US, he could not authenticate the affidavits 

containing the evidence; and consequently that there was no evidence against the appellant. 

 

102.  Murray’s affidavit was purportedly certified by John E. Harris who held the post of 

Deputy Director in the Office of International Affairs, Criminal Division, of the US Department 

of Justice, a position much like Lystra Blake’s. Harris’ certification like Blake’s was in turn 

authenticated by the Official seal of the Attorney General of the US.  

 

103.  One of the grounds of appeal raised in McDonald, and the only one relevant to this 

discussion, was that the learned Chief Justice erred in finding that Richard Harris was an officer 

of the Court, and was therefore competent to certify the affidavits produced before the 

committing magistrate. 

 

104.  Ibrahim JA , giving the judgment of the Court of Appeal, said inter alia at paragraph 14 

of that judgment: 
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“…From these facts I am of the view that Murray is an officer 

of the Court and is qualified to certify the affidavits of the 

witnesses under sec 14 of the Extradition Act. In my opinion, 

Murray’s affidavit was not required to be authenticated by an 

officer of the Court in Michigan but rather it was required to be 

authenticated either by the oath of a witness or by the official 

seal of a Minister of the USA. Murray’s affidavit was certified 

by John E. Harris who is the Deputy Director, Office of 

International Affairs, Criminal Division, United States 

Department of Justice. Harris’ certification was authenticated 

by the official seal of the Attorney General of the USA. All the 

requirements of sec. 14 of the Extradition Act had therefore 

been fully complied with, and accordingly, there was no 

substance in these two grounds of appeal.” (Emphasis added). 

 

105.  I am constrained to say that in as much as the Court in McDonald interpreted the 

relevant provisions to mean that foreign documents are authenticated either by the oath of a 

witness or by the seal of a Minister of the approved state, it was right. However, in so far as the 

inference is that they are duly authenticated and admissible without the certification of one of the 

persons mentioned in section 14(3), that inference is per incuriam. 

 

106.  Indeed, as previously stated, on a true construction of the provisions of section 14(1) and 

(3), the foreign documents described therein are authenticated either by the oath of a witness or 

by the seal of a minister of the approved state, but are not duly authenticated and admissible in 

proceedings under the Act, unless they are certified as the original documents or true copies 

thereof by one of the persons prescribed in section 14(3). 

  

107.  The further authority of note is Ramcharan v Commissioner of Correctional Services 

and another; Williams v Commissioner of Correctional Services and another (above). Two 

appellants were committed by a magistrate to await extradition from Jamaica to the United States 

and were remanded in custody by a resident magistrate. They applied to the Supreme Court for 

writs of habeas corpus to secure their release from custody. The Full Court rejected their 

applications, whereupon they appealed to the Court of Appeal. 

 

108.  In the Supreme Court, the appellants had challenged, inter alia, the authentication and 

admissibility of affidavits relied on in support of the US’ request for their extradition; and on 

appeal the Court decided that the Supreme Court was correct in holding that the documents had 

been properly authenticated and admitted in accordance with the Extradition Act. The appellants’ 

committals were therefore upheld, and their appeals were dismissed. 

 

109.  The essence of the grounds of appeal before the Jamaican Court of Appeal on the lack of 

authentication were: 
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“(a) The Full Court erred in law  in holding that the 

affidavits relied on by the Requesting State were duly 

authenticated in accordance with section 14(1)(a) of the 

Extradition Act; since the said affidavits were not certified to 

be either originals or true copies of the originals as is required 

by section 14(2)(a) of that Act. 

(b) The Full Court erred in law in holding that the 

document purporting to be testimony given by a person whose 

name had been obliterated was admissible as a true copy of an 

original affidavit, since it was plain on the face of the document 

that it had been altered since it was originally created. 

(c) The Full Court erred in law in holding that it could 

properly determine by an examination of the affidavit of 

Alexander Young that it was an original affidavit, when it was 

not certified so to be by any appropriate officer. 

(d) The Full Court erred in law in holding that the 

photograph relied on by the Requesting State as identifying the 

Appellant was duly authenticated in accordance with section 

14(1)(b)  of the said Act, since it was not certified to be either 

received in evidence or a true copy thereof as required by 

section 14(2)(b) of that Act.”   
 

110. Admittedly, none of the grounds of appeal in Ramcharan is identical to the authentication 

point raised in this appeal; but inasmuch as the provisions of section 14(1) and (2) of the 

Jamaican Extradition Act are identical to section 14(1) and (3) of our Act, I find the approach of 

the Jamaican Court of Appeal to issues of authentication in extradition proceedings most 

instructive, and helpful. 

 

111. President Harrison, giving the judgment of the Court of Appeal articulated the approach at 

page 322 paragraphs b, and i, and at page 323 paragraphs a –b:    

 

“Although the provisions of section 14 are mandatory the 

compliance therewith is not restricted by a single inflexible 

method of proof or style of authentication. The purpose and 

intention of the section are to ensure that the documents relied 

on by both the requesting and requested states are genuine and 

authentic as originating from official sources and not contrived 

and falsified in order to procure the transfer of its nationals by 

devious means. 

 

The purpose and intent of the legislative provisions must be 

considered in construing the contents of the documentation in 

extradition proceedings. The provisions of s 14(2) (a) of the Act 

cannot therefore be given an overly technical degree of 
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construction. In considering the adequacy of subsidiary 

certification, Langrin J. in Coke v Superintendent of Prisons 

[1991] 28 JLR 365 at 372 said: 

 

‘The role of the Court is confined to ascertaining from the 

words that Parliament has approved as expressing its 

intention, what that intention was, and to giving effect to it. 

Further the statute should be construed as to provide the 

general legislative purpose.’  

 

The learned judge was construing the provisions of the 1870 

Extradition Act which were in terms similar to our current 

Act…”      
 

112. Indeed, in Ramcharan, there was no certification that the affidavits were originals as 

required by the Extradition Act, and, as noted, the Court itself looked at the affidavits lodged in 

support of the request for extradition and the certificate, and itself determined as a matter of fact, 

that the affidavits were original, thereby satisfying what it determined was the legislative purpose 

of section 14(2) of its Extradition Act. 

 

113. In my opinion, it cannot  have been the intention of Parliament in enacting section 14(3), 

that a bare technical point such as not stating in the certificate in what capacity you are doing so, 

should be allowed to defeat the extradition process and subvert such important treaty obligations 

of The Bahamas, particularly when all of the other requirements of section 14(3) have been 

strictly met, and even surpassed with the certification of the US Attorney General; and in the 

absence of any evidence to suggest that the documents in support of the extradition request are 

‘contrived or falsified’ (per Harrison P. in Ramcharan.)  

    

114. In addition, by virtue of section 14 (6) (above), if any documents to which any of the other 

provisions of section 14 apply are admissible in evidence in accordance with any other law, the 

provisions of section 14(3) cannot prevent their admission. Consequently under our Act, the 

provisions of section 14(1) and (3) are not mandatory if the documents are admissible by virtue 

of any other law. It follows that in order to show that the documents are inadmissible, the 

appellants would have to show not only that they do not comply with section 14, but also, that 

there is no other law by which they may be admitted.  

 

115. In the premises, I am satisfied that the affidavit of Karen Atkinson was  duly authenticated 

by Lystra Blake, and properly admitted into evidence in these proceedings. These grounds of 

appeal therefore also fail; and accordingly, I would affirm the learned judge’s decision that 

Karen Atkinson’s affidavit was duly authenticated in accordance with section 14(3) of the Act, 

and admissible in these proceedings.  
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F. Inadmissibility of Evidence/ Error of law in finding prima facie case Ground 11,14, 15, 

16: 

 

116. Grounds 11, 14-16 state: 

 

“11.The Learned Trial Judge erred in law in rejecting the 

Appellants’ submissions on the admissibility of evidence and 

that the Committal Court had wrongly admitted into evidence 

the following :-  (1) paragraphs 9 and 10 of the Affidavit of 

Inspector Clarence Finlayson; (2) paragraphs 3, 4, and 5, of the 

Affidavit of Special Agent Willes; paragraphs 3, 4, 5, 6, 7, 8,10 

and 11 of the Affidavit of Sergeant Wayne Woodside; 

(3)paragraphs 9, 10 of the Affidavit of Special  Agent  Catena ; 

(4) paragraphs 10 and 14 of the Affidavit of Kurt McBride; (5) 

paragraphs 2, 5, and 7 of the Affidavit of Special Agent Brendan 

D’Arcangelo; (6)The evidence of intercepted telephonic 

communications. The Learned Trial Judge ought to have 

rejected the said material objected to by the Appellants and to 

have considered the evidence against each Appellant without the 

said material and ought to have concluded that there was no 

prima facie case made out against each of the Appellants or any 

of them and ought further to have granted the Appellants 

Habeas Corpus.” 

 

14. The Learned Trial Judge erred in law in rejecting the 

submission of the Appellants and each of them that the 

Committal Court failed to reject worthless affidavit evidence, 

relied upon by the Requesting State, in the consideration of 

whether there was a prima facie case respectively made out 

against each of the Appellants and ought to have held but failed 

to hold that there was no prima facie case made against the 

Appellants and each of them and ought further to have granted 

the Appellants and each of them Habeas Corpus. 

 

15. The Learned Trial Judge erred in law and in fact in finding 

that the affidavit of Desmond Mackey was irrelevant to the 

determination of the Habeas Corpus application of the 

Appellant, Eddison Watson, and the Committal proceedings 

affecting him. The Learned Trial Judge ought to have held that 

the exhibit to the Desmond Mackey affidavit was material, viz. 

testimony of David Mellor and Paul Mellor, which showed that 

the affidavits of David Mellor and Paul Mellor were worthless 

and ought not to have been relied upon in the committal 

proceedings nor the Habeas Corpus application of the 
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Appellant, Eddison Watson. The Learned Trial Judge ought to 

have admitted the said affidavit and to have relied upon its 

contents to inform his decision which is the subject of this 

appeal, and ought further to have granted Habeas Corpus to the 

Appellant Eddison Watson. 

 

16. The Learned Trial Judge erred in law and in fact in 

rejecting the application of the Appellants and each of them for 

Habeas Corpus.” 

 

117. In his submissions before the Court on ground 11, Counsel for the   appellants focused on 

the evidence of Police Officer Wayne Woodside, asserting that it was hearsay and inadmissible 

as neither the tapes nor the transcripts of what was recorded on those tapes were disclosed, and 

further, that the witness did not say he was relying on any notes of the conversations or on his 

memory. 

 

118.  In support of these submissions, he cited the cases of R v Rampling [1987] Crim. LR at 

pages 53 to 57; and the judgment of Isaacs J. (as he then was) in Gibson, Cartwright and 

(Samuel) Knowles v USA of 5 February 2002 at pages 36-37; 47-54. 

 

119. Counsel further asserted that Wayne Woodside’s evidence was crucially important to the 

case against Austin and Nathaniel Knowles, and Ian Bethel, and if the paragraphs of the affidavit 

complained about were held inadmissible, the case against Nathaniel Knowles and Ian Bethel 

would collapse, and the case against Austin Knowles would be weakened. 

 

120.  As to Woodside’s evidence, it was adduced in an affidavit exhibited to the affidavit of 

Karen Atkinson and sworn on 22 January 2003. At the time, Officer Woodside was a 19 year 

veteran of The Bahamas Police Force (RBPF); and spent the previous twelve years of his service 

assigned to the Drug Enforcement Unit (DEU), which he said involved him, inter alia, in the 

collection of evidence and intelligence via electronic interception.  

 

121.   While Woodside stated in paragraph 5 of his affidavit that he made contemporaneous 

notes of the ‘conversation’ he recorded on 21 October 2002, and that he relied both on his notes 

of the ‘conversation’ and on his memory of the ‘call’ in making the affidavit; nevertheless, taken 

in proper context, in my view, he was speaking of the recording of both calls involving Austin 

and Nathaniel Knowles as they were both recorded on that day on one cassette. 

 

122.   In any event, I have no doubt that even without those declarations, Officer Woodside’s 

evidence of conversations he heard on the telephone of persons whose voices he recognized and 

his translation of what he heard (see US v Kemuel Gibson et al (above)), is admissible as direct 

evidence including the evidence of the conversations between Ian Bethel and Austin Knowles. 

The fact that he recorded what he heard on the telephone, does not make the evidence of what he 

heard inadmissible. 
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123.   Of course, the recording is admissible as real evidence to prove what has been recorded, 

and if it is intended to have the tapes admitted, different considerations apply. For example, if the 

tape is available, secondary evidence ought not to be given unless there is no dispute about its 

contents; and if, neither the original nor a copy of the tape is available, and the absence of the 

tape is satisfactorily explained, secondary evidence of its contents may be given by a witness 

who has heard it.  

 

124.   Undoubtedly too, evidence of police officers who during the course of conversations 

with an accused person recognize that person’s voice as that of a person recorded on tape, is 

admissible (see R v Robb, 93 Cr. App. R. 161, CA). 

 

125.   What would be inadmissible hearsay, is the evidence of a witness who gives evidence 

from what another person told him he heard on the tape; and certainly that is not the case of 

Officer Woodside’s evidence.  In the premises, I am of the view that the learned judge was 

correct in not acceding to the appellants’ submission in this regard.  

 

126.   Suffice it to say that Woodside’s affidavit sets out details of his training to perform  

evidence and intelligence collection via electronic interception; and his acquisition of the 

expertise to translate terms used by perpetrators in drug trafficking.  

 

127.   His evidence shows that after being assigned to the investigation into the drug activity 

of the appellants during October 2001, and with the authorization of the Commissioner of Police, 

he monitored numerous calls between Austin and Nathaniel Knowles whom he said he knew 

well, and was familiar with their voices. According to him, he recognized Austin Knowles’ voice 

from speaking to him on numerous occasions over the three years preceding the making of his 

affidavit; and recognized Nathaniel Knowles’ voice from speaking to him over the course of the 

preceding two years, and from participating in the search of his business premises on several 

occasions, and from participating in his arrest. 

  

128.   Officer Woodside swore further that during the course of his investigations, namely, on 

21 October 2002, he recorded two telephone conversations, one between Austin Knowles and 

Kurt McBride; and the other, between Austin and Nathaniel Knowles, and Kurt McBride.  

 

129.   His translation of the conversations he heard showed that arrangements were made by 

Austin and Nathaniel Knowles with Kurt McBride for the collection of nearly 400 kilos of 

cocaine by McBride from a certain maritime location in The Bahamas, and the smuggling of that 

cocaine by McBride into the US. These recordings were subsequently handed over by him, to 

Special Agent Craig Wiles of the United States Drug Enforcement Administration (DEA) on 15 

November 2002.  

 

130.   On the arrest of Austin and Nathaniel Knowles on 16 and 17 December 2002, Officer 

Woodside asserted that he again spoke to them at DEU headquarters. On this occasion his 

conversation with Austin Knowles was 20 minutes long, and that with Nathaniel Knowles was 5 

minutes. After the conversations he confirmed that the voices on the tapes were theirs. Also 
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present during the conversations at DEU headquarters, according to Woodside, were Special 

Agents Wiles, Raymond Catena, and Brendan D’Arcangelo who by this time had heard the 

recordings, and who too identified the voices on the tapes as those of Kurt McBride, and Austin 

and Nathaniel Knowles. 

 

131.   Woodside deposed in his affidavit to monitoring a number of other conversations 

between Austin and Nathaniel Knowles, and between McBride and Austin Knowles on 21 

October 2002, which he did not record. These conversations concerned details of the events 

which happened during the transfer of the cocaine into McBride’s boat, their unease about a 

plane circling overhead the boat; the instruction of Austin Knowles to McBride to take the 

cocaine into the US; and McBride’s confirmation that the cocaine had been successfully 

smuggled into the US.  

 

132.   Also in that affidavit, Woodside said he monitored calls between Ian Bethel and Austin 

Knowles on 6 and 7 October 2002, and recorded them pursuant to authorization by the 

Commissioner of Police. He asserted in his affidavit that he personally knew Ian Bethel, and 

knew his voice from the numerous occasions he had spoken to him; and further that he knew he 

was the navigator on one of the police vessels assigned to the interdiction of vessels and drugs in 

the investigation of the smuggling operation of Austin Knowles.  

 

133.   In those recorded conversations he said he heard Ian Bethel, inter alia, warning Austin 

Knowles that law enforcement was on surveillance and that they needed to put off the smuggling 

run. Officer Woodside also provided a copy of the 6 October 2002 recording of the conversations 

to the Royal Bahamas Police Force. 

 

134.   Counsel also took issue with the evidence against Ian Bethel. He submitted that 

inasmuch as the only evidence against him was that of Woodside (above), it was not sufficient to 

justify an inference that he was guilty of Conspiracy to Import cocaine into the US. It is 

ultimately a question for a trial Court, but for the purposes of a committal, the evidence of 

Woodside that Bethel pre- warned Austin Knowles of the police surveillance, together with the 

evidence of Finlayson, and Wiles that he was a navigator on one of the police boats actively 

involved in the surveillance of this smuggling operation, is at least prima facie evidence of his 

involvement with Austin Knowles in the commission of the offence in count 1 of the Indictment.  

 

135.   Under ground 15, Counsel further argued that the evidence of Kurt McBride was 

inadmissible as against Austin Knowles; as was the evidence of David and Paul Mellor against 

Sean Bruey and Eddison Watson on the ground that they were accomplices.  

 

136.   As far as I am aware, an accomplice is a competent witness for the prosecution in 

criminal cases unless he is both indicted and tried with the defendant. Indubitably, where an 

accomplice has been charged but not tried, a trial judge has a discretion to exclude the 

accomplice’s evidence where there is evidence of an obvious and powerful inducement for him 

to ingratiate himself with the prosecution and the Court; and where the existence of this 
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inducement made it desirable in the interests of justice to exclude the accomplice’s evidence (per 

Lawton L.J. in R v Turner (B.J.) 61 Cr. App. R. 67 at page 78 C.A.). 

 

137.   Austin and Nathaniel Knowles are directly implicated by the evidence of Kurt McBride, 

who was allegedly caught on 23 October 2002 with the cocaine in his boat which he agreed via 

the alleged recorded conversation with them on 21 October 2002 to smuggle into the US for 

Austin Knowles.  

 

138.   As to the evidence against Sean Bruey and Eddison Watson, Paul Mellor asserts that on 

30 October 2002 Sean Bruey dropped off Eddison Watson to his boat at an agreed location off 

Petersen Key, Florida; and that Bruey acted as a look-out for the transfer of cocaine which was 

delivered to his boat from a boat which brought it from Eleuthera.  He swears that Eddison 

Watson accompanied him on his boat to the US with the cocaine; and collected it from the boat, 

and along with another person in a white van transported it elsewhere. He noted that he and his 

brother were paid for their assistance. 

 

139.   David Mellor’s evidence was that he was a co-owner of the boat his brother used to 

smuggle the cocaine, and that he was aware of, and was a part of the smuggling operation. He 

was present when the boat arrived in the US with the cocaine, and confirmed that Eddison 

Watson was on the boat when it docked with the cocaine in Florida; and that Eddison Watson 

and another person took the cocaine off the boat and left with it in a van. He confirmed his 

brother’s evidence that they were paid for their participation in the smuggling operation. 

 

140.   Paul and his brother David were arrested on 13 November 2002 in connection with the 

alleged smuggling of drugs into the US on 30 October 2002 for Austin Knowles; and indicted on 

12 December 2002. 

 

141.   Both McBride and the Mellors agreed to cooperate with the DEA; and it is not known 

what the status of their case is. I agree with Counsel for the respondents that whether their 

evidence is excluded, is a decision for the trial judge to be exercised based on principles of law 

hereinbefore identified; but that for now, their evidence is admissible for the purposes of 

committal.   

 

142.   Counsel further challenged the strength of Woodside’s evidence against Ian Bethel  in 

light of the learned Magistrate’s ruling in connection with paragraph 9 of Finlayson’s affidavit, 

and paragraph 9 of Catena’s evidence, namely that the paragraphs were admissible only as to the 

identification of Ian Bethel’s voice, and not for the truth of the content of the conversations. In 

my view, that ruling does not in any way weaken the evidence of Woodside of what he heard  

from the mouth of Ian Bethel, whose voice identification remains supported by Finlayson and 

Catena. 

 

143.   Indeed, paragraphs 4, 5, 6, 7 and 8 of Catena’s affidavit clearly indicate that Ian Bethel 

was in earshot of the satellite telephone conversations he had with DEA Special Agent Wiles 

about the smuggling operation to move drugs from The Bahamas to South Florida, and his 
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evidence that he spoke to Bethel and Finlayson about the suspected smuggling while on their 

surveillance missions on 4 through 6 October 2002. This in fact supports Woodside’s evidence 

that he heard Ian Bethel warning Austin Knowles of the police surveillance on 6 October 2002. 

 

144.   In addition to the above submissions, Counsel challenged the truthfulness of 

Woodside’s evidence in relation to his assertion that he had gotten familiar with Nathaniel 

Knowles over the previous two years having participated in his arrest and in the search of his 

business premises. Counsel says that evidence is challenged by the evidence of the appellants’ 

witness Sands, that Nathaniel Knowles did not have business premises; and  consequently the 

basis for the evidence as to the content of the conversation recorded by Woodside is not 

established and is not evidence against Nathaniel Knowles. I beg to differ. It is evidence against 

Nathaniel Knowles and is admissible. The weight of that evidence however will depend on 

Woodside’s credibility which is a question for the tribunal of fact at trial. But even if Woodside’s 

evidence in that regard is found not to be credible, there is still the evidence of Kurt McBride if 

admitted. 

 

145.   To these challenges, Counsel for the respondent posits that when looked at in the round, 

the evidence admitted by the Magistrate satisfies the requirement of a prima facie case. He relies 

on the authorities of the Extradition Act, the Criminal Procedure Code Act, and the cases of R v 

Governor of Pentonville Prison Ex p. Osman (No.1) [1990] 1 W.L.R. 277; and R v Governor 

of Pentonville Prison Ex p. Alves [1993] A.C. 284 for the applicable test for committals by a 

magistrate.  

 

146.   Section 10 of the Act mandates that a magistrate before whom a person is brought 

pursuant to an authority to proceed, must hear the case in the same manner, as nearly as may be 

as if he were conducting a preliminary inquiry under the Criminal Procedure Code Act and as if 

that person were brought before him charged with an indictable offence committed within his 

jurisdiction. The law applicable to preliminary inquiries is found in section 118 of the Code, 

which provides, inter alia, that the purpose of a preliminary inquiry is to determine whether there 

is sufficient evidence to put the person accused on his trial before the Supreme Court. 

  

147.  The Court in R v Governor of Pentonville Prison Ex p. Osman (No.1), after 

considering the dictum of Lord Lane CJ in R v Galbraith [1981] 1 WLR 1039, suggested what 

the magistrate’s duty was in deciding whether a prima facie case has been made out for 

committal. The Court said in paragraph 300: 

 

“In our judgment, it was the magistrate’s duty to consider the 

evidence as a whole, and to reject any evidence which is 

considered worthless. In that sense it was his duty to weigh up 

the evidence. But it was not his duty to weigh the evidence. He 

was neither entitled nor obliged to determine the amount of 

weight to be attached to any evidence, or to compare one 

witness with another. That would be for the jury at the trial. It 

follows that the magistrate was not concerned with the 
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inconsistencies or contradictions in Jaafar’s evidence, unless 

they were such as to justify rejecting or eliminating his 

evidence altogether. Nor, of course, was he concerned with 

whether Jaafar’s evidence was corroborated.” 

 

148.   As the Court intimated in that passage from Osman (above), and as I have previously said, 

issues of reliability and credibility are for the tribunal of fact, and not for the magistrate. No 

doubt all such issues will be raised and answered if there is a trial in this case. 

 

149.  As to the appellants’ complaint that a prima facie case was not made out against the 

appellants, in my view to succeed on such a submission, the appellants would have had to show 

either there was no evidence to support the committal, or no reasonable magistrate would 

commit on the evidence, or the magistrate committed an error of law (see Lord Reid in R v 

Governor of Brixton Prison Ex parte Armah [1968] A.C. 192, 229; Viscount Dilhorne in Ex 

parte Tarling, 70 Cr. App. R. 77,114;  and Lord Diplock in R v Governor of Pentonville 

Prison Ex parte Sotiriadis [1975] A.C. 1,30 
 

150. In this regard, the learned judge found at paragraph 42 of his judgment that unless there was 

no evidence against the appellants, a prima facie case is all that the magistrate is required to be 

satisfied of; and he found that on his reading of the ruling there was clearly a case for the 

appellants to answer. 

 

151. Having considered grounds 11, 14, 15 and 16, and the issues raised thereby, I am 

constrained to find that they have no merit, and that the evidence discloses a prima facie case 

against all of the appellants. 

 

152. In the premises, and for the reasons given, I am unable to accede to any of the submissions 

advanced on behalf of the appellants, and I would dismiss the appeal, and affirm the learned 

judge’s decision to dismiss the applications for habeas corpus and to affirm the decision of the 

Magistrate to commit the appellants to await extradition on the charges indicated by her. The 

appellants are, therefore, ordered to be committed to the custody of the Department of 

Correctional Services to await their extradition for the charges for which they were committed by 

the Magistrate. 

 

     ________________________________________________ 

     The Honourable Dame Anita Allen, P 

 

153. I have read the draft decision of the President; and for the reasons stated therein, I too would 

dismiss the appeals. 

 

  

     ________________________________________________ 

     The Honourable Mr. Justice Isaacs, JA 
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Judgment delivered by The Honourable Ms. Justice Crane-Scott, JA: 

 

154. I have read in draft the decision of the President and agree that the appeal should be 

dismissed. Lystra Blake’s certification clearly conveys that she was certifying the affidavit of 

Karen Atkinson in her official capacity as Associate Director in the Office of International 

Affairs, Criminal Division, of the Department of Justice. This is in line with the requirements of 

section 14(3) of the Extradition Act. Indeed, Ms. Blake’s certification is itself affirmed by the US 

Attorney General, who while not specifying Ms. Blake’s qualifications, declares that she was 

duly commissioned and qualified to certify the affidavit of Karen Atkinson. 

 

155. I further agree with the learned President that it cannot have been the intention of 

Parliament to allow a technicality such as the one argued on ground 1 to defeat the extradition 

process. Furthermore, this Court, differently constituted has already considered the matter which 

I now regard closed. In the premises I too would dismiss the appeal, affirm the decision of the 

Supreme Court to deny the appellants’ application for writs of habeas corpus and affirm the 

committal order of the magistrate.  

 

 

 

_______________________________________ 

The Honourable Ms. Justice Crane Scott, JA 

 


